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3048  Washington,  D.  C,  Jan.  23, 1908—10:30  a.  m. 
The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 

Franklin  Ferriss,  at  the  Hearing  Room  of  the  Interstate  Commerce 
Commission,  by  consent  of  parties,  instead  of  at  606  Willard  Build- 
ing, as  per  adjournment. 

Present:  On  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg 
and  Charles  B.  Morrison ;  on  behalf  of  the  Defendants,  Messrs.  John 
G.  Milburn,  Moritz  Rosenthal,  and  John  S.  Miller. 

E.  D.  DuEAND,  called  on  behalf  of  the  Petitioner,  being  duly  sworn, 
testified  as  follows: 

Direct-examination  by  Mr.  Kellogg: 

Q.  Mr.  Durand,  what  is  your  business  ? — A.  I  am  the  Deputy  Com- 
missioner of  the  Bureau  of  Corporations. 

Q.  During  the  fall  of  1905,  and  early  1906,  did  you  examine  various 
records  in  the  office  of  the  Chicago  &  Eastern  Illinois  Railroad,  show- 
ing shipments  of  oil  from  Whiting,  Indiana,  to  Evansville,  Indiana, 
the  tariffs,  way-bills,  and  various  other  documents  ? — A.  I  did. 

Q.  The  Standard  Oil  Company  of  Indiana  has  a  large  refinery  at 
Whiting,  has  it  not? — A.  It  has. 

Q.  That  is,  at  Whiting,  Indiana? — A.  Yes,  sir. 

Q.  What  roads  lead  from  Whiting,  Indiana,  to  Evansville,  Indi- 
ana ? — A.  I  do  not  know  of  any  single  road  that  leads  directly  from 
Whiting  to  Evansville,  Indiana. 

Q.  I  say,  what  roads? — A.  The  Chicago  Terminal  Transfer  Com- 
pany operates  a  line  from  "V^liiting  to  various  points  in  Illinois, 

3049  where  it  connects  with  the  Chicago  &  Eastern  Illinois  Railroad, 
and  also  with  the  Illinois  Central,  both  of  which  operate  lines 

to  Evansville.  The  Chicago  &  Eastern  Illinois  operates  its  line  to 
Evansville  by  conjunction  with  the  Evansville  &  Terre  Haute  at 
Terre  Haute. 

Q.  What  is  the  junction  point  between  the  Chicago  Terminal  Trans- 
fer line  and  the  Chicago  &  Eastern  Illinois  Railroad? — A.  It  is 
known  as  Dolton  Junction,  or  Dolton;  I  suppose  they  are  both  the 
same  thing,  I  dont  know. 

Q.  It  is  in  Illinois  ? — A.  It  is  in  the  state  of  Illinois. 

Q.  The  Chicago  &  Eastern  Illinois  runs  from  there  to  what  place  in 
Indiana  ? — A.  Terre  Haute,  Indiana. 

Q.  And  the  Evansville A.  The  Evansville  &  Terre  Haiite  Rail- 
road extends  from  Terre  Haute  to  Evansville,  in  the  state  of  Indiana. 

Q.  Now  state  what  tariffs  you  found  on  oil,  from  Whiting  to 
Evansville,  and  produce  the  tariff,  will  you? 

Mr.  Rosenthal.  When?  Do  you  mean  during  his  examination  in 
1905  and  1906? 

Mr.  Kellogg.  Yes. 

A.  I  found,  in  the  files  of  the  Chicago  &  Eastern  Illinois  Railroad, 
at  that  time,  in  the  latter  part  of  1905,  a  tariff  issued  pj  C.  E  Fulton, 
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secretary,  and  to  which  the  Chicago  &  Eastern  Illinois  Eailroad  Com- 
pany was  a  party,  at  least  as  stated  on  the  face  of  the  tariff,  reading 
from  Chicago  and  so-called  "  Chicago  points,"  among  which,  as  shown 
in  the  body  of  the  tariff,  were  included  Wliiting  and  Dolton  to  Ohio 
Eiver  crossings,  and  various  other  points,  included  among 

3050  which  is  EvansviUe.     This  tariff  was  known  as  No.  348,  being 
as  commonly  understood,  though  I  do  not  think  the  tact  is 

stated  on  its  face,  a  tariff  that  was  called 

Mr.  MiLBUEN.  I  think  we  will  object  to  "  commonly  understood. 

Mr.  EosENTHAL.  Have  you  Tariff  48  ? 

Witness.  I  have  Tariff  48. 

Mr.  EosENTHAL.  I  supposc  it  shows  for  itself  just  what  it  is. 

Witness.  It  is  entitled  "Through  Freight  Eates,  No.  48;"  that 
is  the  main  title  of  it. 

Q.  How  many  are  there  of  those?— A.  This  document  which  I 
have  shown  you,  consists  of  the  tariff  proper,  and  I  think  some  of  its 
amendments.  I  do  not  know  that  all  the  amendments  are  there.  I 
have  also  a  copy  from  the  files  of  the  Interstate  Commerce  Commis- 
sion, a  different  copy,  which  includes  all  of  the  amendments. 

Q.  Well,  the  rate  was  what?— A.  The  rate  on  oil 

Mr.  EosENTHAL.  Just  a  minute.  I  submit  that  the  tariff  itself 
shows  what  the  rate  is. 

Mr.  Kellogg.  Well,  I  thought  you  didnt  wish  to  require  us  to  put 
in' all  these  tariffs.  This  is  the  11-cent  rate  published  by  the  Inter- 
state Commerce  Commission. 

Mr.  MiLBURN.  Well,  ought  not  the  tariff  to  go  in,  and  then  some- 
thing else  perhaps  take  its  place  in  the  record,  upon  our  examination? 
We  ought  to  have  the  tariff  as  the  thing  on  which  to  verify  the  testi- 
mony, or  on  which  the  testimony  is  based. 

3051  Mr.  Kellogg.  Well,  that  is  about  what  I  expected. 
Mr.  MiLBUEN.  Why  do  you  say  that? 

Mr.  Kellogg.  Go  ahead,  and  look  at  it. 

Mr.  EosENTHAL.  Where  is  your  Whiting  rate  here,  Mr.  Durand  ? 

Witness.  It  is  shown  on  page  19.  The  rate  from  Chicago  points 
is  stated  on  page  19,  and  Whiting  is  referred  to  on  another  page, 
which  I  can  give  you,  as  one  of  the  Chicago  points. 

The  last  question  was  read. 

Mr.  Kellogg.  Well,  strike  that  out. 

Q.  Have  you  the  original  tariff  you  refer  to? — A.  I  have. 

Q.  Please  describe  the  tariff,  stating  its  date,  when  filed  with  the 
Interstate  Commerce  Commission,  and  read  that  portion  of  the  tariff 
stating  the  rate  on  oil,  and  read  that  portion  showing  its  applica- 
bility, if  at  all,  to  Whiting,  Indiana.— A.  The  tariff  which  I  hold  in 
my  hand  is  entitled,  "  Through  Freight  Eates  No.  48,"  and  bears,  in 
addition,  the  words  "  I.  C.  C.  No.  122."  It  states,  further,  that  "  this 
tariff  contains  individual  rates,  rules  and  regulations,  of  each  rail- 
road company  named  below,  and  is  subject  to  change  by  each,  without 
the  consent  of  any  other  railroad  company;"  immediately  following 
which  is  a  list  of  railroads,  included  among  which  are  the  Chicago 
&  Eastern  Illinois  Eailroad,  and  the  EvansviUe  &  Terre  Haute  Rail- 
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road.     On  page  19  of  this  tariff,  at  the  top  of  the  page,  appear  the 
words  "  Rates  on  crude  and  refined  oil  and  other  products  of 

3052  petroleum."     I  should  interrupt  my  testimony  there  to  state 
the  date  of  this  tariff.     It  states  on  its  face  that  it  was  issued 

at  Chicago,  March  27,  1905,  taking  effect  April  10,  1905. 

Mr.  Miller.  Have  you  any  objection  to  stating  the  list  of  railroads 
that  you  said  were  on  the  face  of  the  tariff  ? 

Witness.  I  included  part  of  the  railroads,  viz:  the  Chicago  & 
Eastern  Illinois,  and  Evansville  &  Terre  Haute. 

Mr.  Rosenthal.  Is  there  any  objection  to  stating  all  of  them? 

Mr.  Kellogg.  There  is  no  objection  to  all  of  them  being  in,  unless 
it  encumbers  the  record.  I  have  no  objection  to  their  all  being  read, 
if  you  want  them. 

Mr.  Rosenthal.  We  can  bring  it  out  on  cross-examination. 

Mr.  Kellogg.  No,  you  may  as  well  state  it  now,  then.  State  all 
the  railroads. 

Witness.  The  railroads  named  on  the  first  page  of  this  tariff,  un- 
der the  caption  which  I  have  already  read,  are  as  follows :  Atchison, 
Topeka  &  Santa  Fe  Railway;  Baltimore  &  Ohio  Railroad;  Baltimore 
&  Southwestern  Railroad;  Chicago  &  Alton  Railway;  Chicago  & 
Eastern  Illinois  Railroad;  Chicago  &  Erie  Railroad;  Chicago,  Bur- 
lington &  Quincy  Railway;  Chicago,  Cincinnati  &  Louisville  Rail- 
road ;  Chicago,  Rock  Island  &  Pacific  Railway ;  Chicago,  Indianapo- 
lis &  Louisville  Railway ;  Chicago,  Peoria  &  St.  Louis  Railway ;  Cin- 
cinnati, Hamilton  &  Dayton  Railway;  Cincinnati,  Indianapolis  & 
Western  Railway;  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way; Elgin,  Joliet  &  Eastern  Railway;  Evansville  &  Terre 

3053  Haute  Railroad;  Grand  Trunk  Lines  West;  Illinois  Central 
Railroad;  Illinois,  Iowa  &  Minnesota  Railway;  Indiana, 'Illi- 
nois, &  Iowa  Railroad;  Lake  Shore  &  Michigan  Southern  Railway; 
Michigan  Central  Railroad;  New  York,  Chicago  &  St.  Louis  Rail- 
road; Pere  Marquette  System;  Pennsylvania  Company;  Pittsburg, 
Cincinnati,  Chicago  &  St.  Louis  Railway;  Southern  Railway,  St. 
Louis  Division ;  St.  Joseph,  South  Bend  &  Southern  Railroad ;  Van- 
dalia  Railroad ;  the  Wabash  Railroad  Company. 

Q.  Now,  Mr.  Durand,  will  you  please  read  the  portion  of  this 
tariff  affecting  the  oil  rate,  from  Whiting  and  Chicago  points  to 
Dolton  and  to  Evansville,  and  the  clause  making  it  effective  to  Whit- 
ing.    You  may  either  read  it,  or  give  it  to  the  reporter  to  copy. 

Mr.  Rosenthal.  I  would  like  to  have  him  point  out  or  read — — 

Mr.  MiLBURN.  Let  him  read  it. 

Mr.  KEtLOGG.  Well,  all  right,  read  it. 

Witness.  First,  I  would  like  to  state  that  this  copy,  which  I  hold 
in  my  hand,  was  furnished  me  by  the  Interstate  Commerce  Commis- 
sion and  bears  on  its  face  a  stamp  "Auditor's  Office,  Interstate  Com- 
merce Commission,  March  29,  1905. 

Q.  Why  cant  you  just  state  when  it  was  filed  with  the  Interstate 
Commerce  Commission? — A.  That  is  the  date  when  it  was  filed  with 
the  Interstate  Commerce  Commission. 
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Q.  When  was  this  tariff  effective  ?— A.  April  10, 1905.  From  page 
19,  I  read  the  following  as  to  the  rates  on  oil.  "  Rates  on  crude  and 
refined  oil  and  other  products  of  petroleum.  Oil,  crude,  re- 
3054  fined,  and  other  products  of  petroleum,  in  cents  per  hundred 
pounds,  except  as  noted,  between  Chicago  and  Group  1  points 
(as  per  pages  25  to  30,  inclusive,)  and  Cincinnati,  JeffersonviUe, 
New  Albany,  Aurora,  Brighton,  Lawrenceburg,  North  Bend,  Evans- 
ville."  Under  this  list  of  towns  which  I  last  read,  the  number  "  11," 
and  the  tariff  continues,  below :  "  The  rates  named  herein  apply  on 
carload  shipments  in  wood  or  tanks,  of  crude  and  fuel  oil,  crude 
naphtha,  crude  and  refined  petroleum,  and  the  products  of  petroleum, 
such  as  lubricating  oil,  benzine,  naphtha,  gasoline,  paraffine,  paraifine 
wax  and  tar  or  residuum." 

The  portion  of  the  tariff  quoted  above  is  printed  in  substantially 
the  following  form : 

Bates  on  crude  and  refined  oil  and  other  products  of  petroleum. 


In  cents  per  hundred  pounds  (except  as  noted). 

Oil. 

Between 

Chicago 
and  Group  1  points                 i 
(as  per  pages  25  to 

80  inc.) 
and 

Cincinnati, 
Jeflersonville, 
New  Albany, 
Aurora, 
Brighton, 
Lawrenceburg, 
N.  Bond, 
Evansvllle. 

Oil,    orade,     refined,    and 
other  products  of   petro- 

+  11 

The  rates  named  herein  apply  on  carload  shipments  in  wood  or 
tanks,  of  Crude  and  Fuel  Oil,  Crude  Naphtha,  Crude  and  Eefined 
Petroleum,  and  the  products  of  Petroleum,  such  as  Lubricating  Oil, 
Benzine,  Naphtha,  Gasoline  Paraffine,  Paraffine  Wax  and  Tar  or 

Eesiduum. 
3055         On  page  25  of  this  same  tariff,  I  find  the  following  language : 

"  Except  as  otherwise  noted,  the  following  stations  in  Group  1 
will  take  Chicago  rates ;  and  those  in  Group  2  Milwaukee  rates."  "  Be- 
fore quoting  rates  read  carefully  the  individual  notes  and  exceptions 
on  page  31."  There  follow  a  long  list  of  towns,  showing  opposite 
each  the  name  of  the  railroad  on  which  it  is  situated,  and  a  group 
number  either  "  1  "  or  "  2."  Among  these  towns,  I  find,  on  page  26, 
Dolton,  Illinois,  Indicated  as  being  on  the  C.  J.  Railway,  which  I 
take  to  be  the  Chicago  Junction  Railway,  and  on  the  P.  C.  C.  &  St. 
L.  Railway,  Group  No.  1.  Also,  Dolton,  (Riverdale)  Illinois,  indi- 
cated as  being  on  the  C.  &  E.  I.  R.  R.,  which  I  take  to  be  the  Chicago! 
&  Eastern  Illinois,  and  indicated  as  Group  1.     On  page  30  I  find 
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Whiting,  Indiana,  indicated  as  being  situated  upon  several  different 
railroads  and  as  belonging  to  Group  1.  I  read  the  reference  to  indi- 
vidual notes  and  exceptions  on  page  31,  and  an  examination  of  these 
indicates  nothing  with  reference  to  rates  on  petroleum  or  its  prod- 
ucts, from  Whiting  or  Chicago  or  any  other  point. 

Mr.  Kellogg.  I  would  like  to  have  the  reporter  copy  that  portion 
of  the  tariff  which  was  read  from  page  19,  exactly  as  it  is.  I  suppose 
you  want  it  that  way,  Mr.  Rosenthal  ? 

Mr.  Rosenthal.  There  is  no  objection  to  it. 

Mr.  Kellogg.  Then  it  is  understood,  is  it,  Mr.  Rosenthal,  that  this 
synopsis  of  the  tariff  may  be  taken  with  the  same  force  and  effect 
as  though  the.  whole  tariff  was  introduced  in  evidence  ? 

3056  Mr.  Rosenthal.  Oh,  yes — sure. 

Mr.  Mn^LEE.  Subject,  however,  to  correction  from  the  docu- 
ment itself,  if  we  discover  anything  to  correct. 

Mr.  Kellogg.  Certainly. 

Q.  This  tariff  took  effect  in  April,  1905  ?— A.  Yes. 

Q.  Will  you  state  what  tariffs  of  a  like  kind  preceded  this,  the 
date,  when  filed,  and  whether  they  are  of  the  same  kind? — A.  The 
tariff  immediately  preceding  No.  48,  which  I  have  already  described, 
and  which,  according  to  the  notation  on  No.  48,  was  cancelled  by  No. 
48,  is  known  as  Through  Freight  Rates  No.  47,  I.  C.  C.  No.  101, 
issued  by  C.TE.  Fulton,  Secretary,  indicating  the  various  railroads 
which  are  parties  thereto  in  substantially  the  same  way  as  Tariff 
No.  48,  and  including  among  those  railroads  the  Chicago  &  Eastern 
lUiriois  Railroad  and  the  Evansville  &  Terre  Haute  Railroad.  This 
tariff  was  issued  January  20,  1904,  taking  effect  February  1,  1904, 
and  is  indicated  as  having  been  received  and  filed  by  the  Interstate 
Commerce  Commission  on  January  22,  1904.  On  page  17  of  this 
tariff  appears  the  same  rate  of  11  cents,  with  substantially,  if  not 
precisely,  the  same  language  as  to  its  application;  and  the  tariff 
also  contains  a  similar  list  of  stations,  from  which  it  appears  that 
Whiting  and  Dolton  were  included  with  Group  1  points,  taking  the 
Chicago  rate. 

Q.  Did  you  state  when  this  was  effective? — A.  Yes,  sir. 

Mr.  Rosenthal.  Yes,  he  covered  that. 

Mr.  Miller.  Is  that  the  same  list  of  railroads  on  its  face  ? 

Witness.  Yes;  there  may  be  one  or  two  different  ones.    I 

3057  have  not  read  the  entire  list  through. 

Mr.  Kellogg.  I  should  say  they  are.    We  can  check  them 
over.    But  they  contain  a  large  number. 

Witness.  This  tariff  No.  47,  which  I  last  described,  indicated  that 
it  cancelled  No.  46.  I  have  here  No.  46,  which  also  bears  I.  C.  C. 
No.  81,  which  contains  substantially  the  same  list  of  railroads  as 
parties  thereto,  including  the  Chicago  &  Eastern  Illinois  Railroad 
and  the  Evansville  &  Terre  Haute  Railroad.  It  was  issued  Decem- 
ber 19,  1902,  taking  effect  January  1,  1903,  and  is  stamped  as  having 
been  received  by  the  Interstate  Commerce  Commission  December 
22   1902.     On  page  14  appear  rates  on  oil,  in  substantially  the  same 
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form  as  in  Tariff  No.  48,  the  rate  from  Chicago  and  from  Cliicago 
Group  points  being  stated  as  11  cents  per  one  hundred  pounds  to,^ 
Evansville.  This  also  contains  a  list  of  stations  taking  the  same  ratas 
as  those  from  Chicago,  in  which  list  appear  Dolton,  Illinois,  and  also 
Whiting,  Indiana.  I  also  examined  in  the  office  of  the  Chicago  & 
Eastern  Illinois  Railroad  a  number  of  other  tariffs  of  similar  form 
and  character,  to  wit:  Nos.  41,  42,  43,  44,  and  45,  which  bore  respec- 
tively Interstate  Commerce  Commission  Nos.  52,  58,  63,  73  and  78. 
Each  of  those  tariffs  had  also  stamped  upon  it,  or  written  upon  it, 
(I  cant  recall  which)  a  number  designated  as  C.  &  E.  I.  number, 
which  numbers  I  have  here  if  they  are  desired. 

Q.  They  show  they  were  filed  with  the  Interstate  Commerce!  Com- 
mission?—A.  They  did  not  show   anything  further  than  the  fact 
that  they  bore  I.  C.  C.  numbers.     I  have  not  examined  the 
3058    files  of  the  Interstate  Commerce  Commission  personally  to 
ascertain  whether  these  tariffs  were  filed  there. 
Mr.  MiLLiJE.  The  I.  C  C  number  is  not  a  filing  mark,  is  it? 
Witness.  No. 

Mr.  MiLLEH.  That  is  put  on  by  the  railroad. 
Witness.  That  is  put  on  by  the  railroad. 

Q.  You  have  had  it  examined?— A.  I  have  had  it  examined  by 
my  employes  and  employes  of  the  Interstate  Commerce  Commission 
on  that  point. 

Mr.  EJ5LL0GG.  There  is  no  question  those  were  all  filed.     Do  you 
wanthim  to  state  that?     Send  down  and  get  them. 
(The  witness  sent  for  certain  papers.) 

Q.  Just  state  when  each  one  of  those  tariffs  was  filed,  and  what 
you  know  of  it.— A.  I  can  state  only  the  dates  when  they  were  effec- 
tive— not  when  they  were  filed — as  appears  on  the  face  of  the  tariff. 
The  various  dates  at  which  they  became  effective  were  as  follows: 
No.  41,  January  1,  1900;  No.  42,  March  12, 1900;  No.  48,  February  5, 
1901;  No.  44,  February  1, 1902;  No.  45,  September  1, 1902. 

Mr.  Rosenthal.  That  is,  they  became  effective  upon  those  dated 
upon  the  assumption  that  they  were  properly  filed  with  the  Interstate 
Commerce  Commission? 
Witness.  Yes. 

Mr.  MiLLEE.  That  is  the  mark  on  their  face  as  to  when  they  be- 
came effective? 

Witness.  That  is  the  mark  on  their  face  as  to  when  they 
3059  became  effective.  Each  of  these  tariffs  which  I  have  mentioned 
I  examined,  and  they  were  substantially  similar  in  character  to 
No.  48  which  I  have  described  in  detail ;  and  each  of  them  showed,  by 
substantially  the  same  method  which  I  have  already  described,  that 
the  rate  therein  named  on  oil,  viz:  Petroleum  and  its  products,  in 
carloads  from  Whiting,  Dolton,  and  Chicago  to  Evansville,  was  11 
cents  per  one  hundred  pounds. 

Mr.  Rosenthal.  Before  you  get  away  from  that  I  would  like  to 
have  Mr.  Durand  point  out  with  respect  to  Tariffs  46  and  Tariffs 
47  that  which  you  pointed  out  with  respect  to  Tariff  48. 
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Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  Showing  how  the  rate  was  applied  to  Whiting, 
what  the  language  is,  and  on  what  pages  of  Tariffs  46  and  47  that 
application  appears. 

Witness.  In  the  case  of  Tariff  No.  47,  namely,  that  taking  effect 
February  1,  1904,  the  rate  on  oil  of  11  cents,  mentioned  on  page  17, 
is  stated  there  to  be  applicable  between  Chicago,  stations  named  on 
pages  23  to  28  as  taking  Group  1  rates,  and  Cincinnati,  Jeffersonville 
and  various  other  points,  and  Evansville.  Turning  to  pages  23  to 
28,  I  find  at  the  top  of  page  23  :  "  Except  as  otherwise  noted,  the  fol- 
lowing stations  in  Group  1  will  take  Chicago  rates  and  those  in 
Group  2  Milwaukee  rates."  On  page  24  I  find  Dolton,  (Riverdale) 
Illinois,  C.  &  E.  I.  E.  E,.,  indicated  as  Group  1 — "  1 "  in  the  column 
headed  Group  1.     On  page  28  I  find  AVhiting,  Indiana,  with  the  name 

of  several  railroads,  on  which- 

3060        Mr.  Rosenthal.  What  railroads? 
Mr.  Kellogg.  Name  them. 
Witness.  The  B.  &  O.  R.  E.,  L.  S.  &  M.  S.  Ey.,  Pennsylvania 
Company. 

Mr.  EosENTHAL.  How  does  that  differ  from  48  in  that  regard? 
Witness.  48  includes  the  names  of  several  additional  railroads. 
Mr.  EosENTHAL.  Which  additional  ones? 

Witness.  I  will  first  name  those  in  47— the  B.  &  O.  Eailroad,  the 
Lake  Shore  &  Michigan  Southern  Eailway,  the  Pennsylvania  Com- 
pany. Now,  48,  which  is  the  later  tariff,  opposite  Whiting,  Indiana, 
has  the  following  list  of  railroads.  Shall  I  read  them  in  expanded 
form,  or  the  initials,  as  they  appear  here? 
Mr.  EosENTHAL.  The  initials  will  do. 

Witness.  B.  &  O.  E.  E. ;  C.  J.  Ey. ;  C  T.  T.  E.  E. ;  E.  J.  &  E.  Ey. ; 
L.  S.  &  M.  S.  Ey.;  Penna.  Co.  (the  Pennsylvania  Company.) 

In  Tariff  No.  46,  the  oil  rate,  11  cents,  on  page  14,  is  stated  as 
applying  between  Chicago  stations  named  on  pages  20,  21  and  22, 
and  various  stations  including  Evansville,  Indiana.     On  page  20 
appears  the  statement  that  the  rates  to  and  from  Chicago  pub- 
3061     lished  in  this  tariff  will  apply  to  and  from  the  following 
stations  on  railways  specified.     On  the  same  page,  under  the 
heading  "  Chicago  &  Eastern  Illinois  Eailroad,"  the  station  Dolton, 
(Riverdale)  Illinois,  is  named. 
Mr.  Miller.  Are  the  routes  there  given?  ^   .  ,     , 

Witness  No.  I  read  all  that  appear  on  that.  I  have  not  finished 
my  statement  yet.  It  will  require  some  examination.  On  page  22 
appears  the  statement  that  the  rates  to  and  from  Chicago  pubhshed 
in  this  tariff  will  apply  to  and  from  the  following  stations  on  speci- 
fied railways.  Under  the  heading  "  Lake  Shore  &  Michigan  South- 
ern Eailway  "  appears  the  station  "  Whiting,  Indiana."  On  page  20, 
under  the  heading  "  The  rates  to  and  from  Chicago  published  m  this 
tariff  will  apply  to  and  from  the  following  stations,"  appears,  under 
the  sub-heading  "  Baltimore  &  Ohio  Eailroad,"  the  station  Whitmg. 
As  far  as  my  present  observation  of  this  tariff  goes,  that  includes  the 
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only  references  to  rates  from  Whiting  and  Dolton  contained  in  this 
particular  tariff.  I  have  not  examined  the  amendments.  I  have  some 
other  tariffs  outside,  which  I  will  have  to  bring  in. 

Mr.  EosENTHAD.  Yes,  lets  have  them. 

Q.  Mr.  Durand,  did  you  examine  any  application  sheets  making 
this  tariff  effective  to  Whiting? — A.  From  Whiting,  yes  sir. 

Q.  From  Whiting,  I  mean. — A.  I  found  in  the  files  of  the  Chicago 

&  Eastern  Illinois  Railroad,  and  was  furnished  by  them,  a  copy  of 

a  tariff  headed  "  G.  F.  D.  No.  17679  of  the  Chicago  &  Eastern  Illinois 

Eailroad,"  also  bearing  I.  C.  C  No.  1250.    This  is  stated  as  being  a 

joint  freight  tariff  applying  between  Chicago  Suburban  Points 

3062  named  on  page  2  and  stations  on  the  Chicago  &  Eastern  Illinois 
Eailroad  and  connections.     It  is  stated  as  being  issued  in 

conjunction  with  various  other  railways,  among  which  is  the  Evans- 
ville  &  Terre  Haute.  It  was  issued,  according  to  the  statement  on  its 
face,  July  1,  1903,  effective  July  6,  1903.  On  the  second  page  of  the 
tariff,  which  is  its  main  part — 

Mr.  EosENTHAL.  You  mean  on  the  second  page  of  the  application? 

Witness.  Of  the  application  sheet,  which  is  designated  as  a  joint 
freight  tariff  on  its  face,  is  stated  as  follows,  under  the  word  "  be- 
tween "  are  listed  various  stations,  one  of  which  is  Whiting,  Indiana. 

Mr.  EosENTHAL.  Mr.  Kellogg,  don't  you  think  we  ought  to  have  in 
the  record  here  at  least  one  complete  copy  of  an  application  sheets- 
Mr.  EIellogg.  I  will  put  this  in. 

Mr.  MiLLEE.  This  copy  will  become  a  part  of  the  record. 

Mr.  EosENTHAL.  Instead  of  a  description  of  it? 

Mr.  Kellogg.  Yes.  If  you  will  take  that  out,  Mr.  Durand,  I  will 
put  that  in. 

(Mr.  Durand  produced  tariff  sheet.) 

Mr.  Rosenthal.  This  is  not  all  of  this  application,  is  it?  There 
is  only  one  sheet  here. 

Witness.  I  think  that  is  all  of  it. 

Mr.  EosBNTHAL.  I  think  there  is  another  page  of  it. 

3063  Witness.  Yes,  there  seems  to  be  another  page  of  it.    (Paper, 
"  Chicago  &  Eastern  Illinois  E.   E G.   F.   D.    No. 

17679,  Joint  Freight  Tariff  applying  between  Chicago  Suburban 
Points,"  etc.,  produced  by  witness,  consisting  of  two  sheets,  four 
printed  pages,  marked  Petitioner's  Exhibit  520.) 

Q._  I  show  you  Petitioner's  Exhibit  520  in  two  sheets.  Is  that  the 
application  you  were  talliing  about  and  describing  in  your  last  an- 
swer?—A.  It  is  entitled  "  Joint  Freight  Tariff,"  but  in  the  ordinary 
parlance  of  railroads  that  is  what  is  known  as  an  application  sheet 
applying  Chicago  rates  from  and  to  certain  other  points  in  the  neigh- 
borhood of  Chicago. 

Mr.  Kellogg.  I  offer  this  in  evidence,  with  the  understanding  that 
Mr.  Durand  may  look  at  the  original  application  sheet  on  file  and 
place  on  this  the  date  that  this  was  filed  with  the  Interstate  Commerce 
Commission.     Is  that  correct  ? 

Mr.  RosENTH^VL.  Certainly. 
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Mr.  MiLLEE.  And  this  goes  into  the  record? 
Mr.  Kellggg.  Yes,  this  goes  into  the  record. 
(A  recess  was  here  taken  until  2  o'clock  P.  M.) 

3064  Afteenoon  Session. 

E.  D.  DuEAND,  recalled  on  behalf  of  the  Petitioner,  and  his  direct- 
examination  resumed,  as  follows: 

By  Mr.  Kellogg: 

Q.  Mr.  Durand,  will  you  take  the  original  application  sheet  which 
compares  with  Exhibit  520,  sheet  1  and  sheet  2,  and  state  when  it  was 
filed  with  the  Interstate  Commerce  Commission. — A.  According  to 
the  stamp  on  its  face,  it  was  filed  on  July  3,  1903,  in  the  office  of  the 
auditor  of  the  Interstate  Commerce  Commission.  This  file  copy- 
of  the  Interstate  Commerce  Commission  contains  all  the  amendments, 
none  of  which,  however,  changes  the  significance  of  the  application 
of  Chicago  rates  to  Whiting. 

Q.  Will  you  take  the  original  tariffs  ante-dating  No.  46,  and  state 
the  date  of  the  tariff,  the  date  it  became  effective,  when  filed  with  the 
Commission,  and  in  what  respect,  if  any,  it  differs  from  the  first  tariff, 
No.  48,  from  which  you  read  in  evidence. — A.  The  first  of  these  tariffs 
which  I  have  in  my  possession  is  Central  Freight  Association,  Chi- 
cago &  Ohio  River  Committee,  Joint  Freight  Tariff  No.  38,  taking 
effect,  reductions,  October  1,  1897 ;  advances,  October  5,  1897.  This 
is  another  of  the  C.  E.  Fulton  tariffs.  It  is  substantially  similar  to 
Tariff  No.  48,  which  I  previously  described,  in  respect  to  the  fact  that 
the  C.  &  E.  I.  and  the  E.  &  T.  H.  (that  is  the  Chicago  &  East- 
3065  ern  Illinois  and  Evansville  &  Terre  Haute)  Railroads  are  men- 
tioned as  parties  thereto 

The  Examinee.  I  would  suggest  that  you  give  those  railroad  names 

in  full. 

Witness.  I  will  do  so  hereafter in  the  fact  that  the  rate  o±  11 

cents  is  named  on  oil  from  Chicago  points,  but  differs  from  No.  48 
in  respect  to  the  way  in  which  the  application  of  the  rate  from  Whit- 

'ing  is  made. 

Mr.  Rosenthal.  What  tariff  number  are  you  reading  from  s 

Witness.  No.  38,  of  October,  1897.  I  am  taking  them  up  now  m 
a  forward  order,  instead  of  working  them  backwards.  This  tariff 
states,  in  substance,  if  you  dont  care  for  the  exact  words 

Mr.  Rosenthal.  Indicate  what  page  you  are  reading  from. 

Witness.  On  page  15 that  the  Chicago  rates  to  the  various 

destinations  apply  also  from  Dolton,  Illinois,  on  the  Chicago  &  East- 
ern Illinois  Railroad.  I  find  no  reference  whatever,  m  this  first  tariff 
which  I  have  mentioned,  to  Whiting— subject  to  correction,  however. 
I  find,  in  the  files  of  the  Interstate  Commerce  Commission,  a  tariff 
of  the  Chicago  &  Eastern  Illinois  Railroad  and  the  Evansville  &  Terre 
Haute  Railroad,  which  is  indicated  as  the  Chicago  &  Eastern  Illinois 
General  Freight  Department  No.  11162,  and  by  its  I.  C.  C.  No.  458. 
This  states  on  its  face  that  it  cancels  the  Central  Freight  Association 
Ohio  River  Committee  Tariff  No.  31,  I.  C.  C  31 ;  that  is  to  say,  this 
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number  38,  which  I  have  just  described,  bore  an  I.  C.  C  No.  31;  con- 
sequently, this  tariff  is  a  successor  to  that  Association  Tariff  No.  38 
which  I  mentioned. 

3066  Mr.  Rosenthal.  What  is  that  number? 

Witness.  This  is  C.  &  E.  I.  (that  is,  Chicago  &  Eastern  Illi- 
nois) I.  C.  C.  No.  458,  cancelling  that  tariff. 

Mr.  Rosenthal.  Well,  hasnt  it  any  Association  number? 

Witness.  It  has  no  Association  number. 

Mr.  Miller.  That  is  the  tariff  of  the  Chicago  &  Eastern  Illinois 
and  the  Evansville  and  Terre  Haute. 

Mr.  Rosenthal.  I  object  to  Tariff  No.  38,  or  any  statement  of  Mr. 
Durand  as  to  its  contents,  because  it  has  no  application  to  the  rate 
from  Whiting. 

Mr.  Kellogg.  But  you  dont  object  on  the  ground — 

Mr.  Rosenthal.  I  dont  object  to  the  form  in  which  the  testimony 
goes  in,  no.     And  I  would  like  to  ask  Mr.  Durand  a  question. 

By  Mr.  Rosenthal  : 

Q.  You  dont  find  anything  in  Tariff  No.  38  of  the  Central  Freight 
Association  that  in  any  way  relates  to  Wliiting,  Indiana,  do  you? — 
A.  I  have  found  no  reference  to  the  word  "  Whiting  "  in  any  place 
in  that  tariff.  Subsequent  search  might  reveal  it,  but  I  have  made 
a  reasonably  careful  examination  and  have  not  discovered  it. 

Q.  And  the  only  entry  that  you  have  called  to  our  attention  in 
this  Tariff  is  the  entry  relative  to  Dolton? — A.  That,  and  the  gen- 
eral entry  relative  to  the  rate  from  Chicago  to  Evansville.  This 
tariff  of  the  Chicago  &  Eastern  Illinois  Railroad,  which  I  have  de- 
scribed, was  issued  December  19,  1898,  effective  January  2,  1899,  and 
filed  with  tlie  Interstate  Commerce  Commission  December  22,'  1898. 
This  tariff  is  substantially  similar  in  its  contents,  as  distin- 

3067  guished  from  its  title  page  to  the  Association  Tariff  No.  38 — 
which  I  last  described.    On  page  11  it  specifies  a  rate  on  oil 

and  other  products  of  petroleum,  between  Chicago  and  stations 
named  on  pages  16, 17,  and  18,  and  Evansville  of  11  cents.  The  sta- 
tions named  on  pages  16,  17,  and  18  include,  first,  under  the  heading 
"  Chicago  &  Eastern  Illinois  Railroad,"  Dolton,  Illinois.  They  in- 
clude also,  under  the  heading  "Lake  Shore  &  Michigan  Southern 
Railway  "  on  page  17,  Whiting,  Indiana. 

Mr.  Rosenthal.  Let  me  ask  the  Government:  Do  you  propose  to 
show  that  the  defendant  in  this  case  used  the  Lake  Shore  route  from 
Whiting  to  the  connection  with  C.  &  E.  I.,  for  the  transportation 
of  any  freight  from  Whiting  ? 

Mr.  Kellogg.  No. 

Mr.  Rosenthal.  Then  we  object  to  any  evidence  relative  to  that 
tariff,  on  the  ground  that  it  does  not  cover  any  shipments  from  Whit- 
ing that  were  actually  niade. 

Mr.  Kellogg.  We  propose  to  show  that  it  didnt  use  any  published 
tariff  rate ;  that  it  shipped  its  goods  on  an  8^  cent  rate  and  6  cent 
rate,  which  were  not  published  at  all. 
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Mr.  Rosenthal.  But  you  don't  propose  to  show  that  any  of  those 
shipments  were  made  over  the  Lake  Shore  road,  named  in  that  tariff  ? 

Mr.  Kellogg.  I  believe,  Mr.  Eosenthal,  that  these  shipments  that 
we  have  shown  were  not  made  over  that  road. 

By  Mr.  Kellogg: 

Q.  Go   ahead. — A.  The  next  tariff  is   also   issued   by  the 

3068  Chicago  &  Eastern  Illinois  Railroad  and  the  Evansville  & 
Terre  Haute  Railroad.  It  is  No.  11233  of  the  Chicago  &  East- 
ern Illinois  Railroad,  and  bears  its  I.  C.  C.  No.  469,  and  states  that  it 
cancels  458 — the  last  tariff  which  I  described.  It  is  dated  January 
20,  1899,  effective  February  6,  1899,  and  was  substantially  similar, 
with  respect  to  all  entries  relating  to  oil,  to  the  tariff  which  I  last 
described,  with  the  exception  that  in  addition  to  mentioning  the 
station  Whiting  as  taking  the  same  rates  as  Chicago,  under  the  head- 
ing of  "  Lake  Shore  &  Michigan  Southern  Railway,"  the  station 
Whiting  is  also  named  under  the  heading  "  Baltimore  &  Ohio  Rail- 
road." 

Mr.  Rosenthal.  I  ask  the  Government  whether  it  proposes  to  show 
any  shipments  to  Whiting  over  the  B.  &  O. 

Mr.  Kellogg.  I  think  not. 

Mr.  Rosenthal.  Then  I  make  the  same  objection  to  the  materiality 
of  Tariff  I.  C.  C.  469,  No.  469,  C.  &  E.  I.  No.  11233,  as  I  made  to  the 
last  Tariff— I.  C.  C  No.  458. 

Q.  Go  ahead. — A.  The  next  tariff  I  have  is  entitled  "  Through 
Freight  Rates  No.  41,"  issued  by  C.  E.  Fulton,  Secretary,  and  desig- 
nated by  I.  C.  C.  No.  52.  It  states,  on  page  2,  that  it  cancels  the 
joint  tariff  of  the  Chicago  &  Eastern  Illinois  Railroad,  which  tariff 
bore  I.  C.  C.  No.  (of  the  Chicago  &  Eastern  Illinois  Railroad)  469, 
namely,  the  last  one  which  I  described.  This  tariff  indicates  the 
Chicago  &  Eastern  Illinois  Railroad  and  the  Evansville  &  Terre 
Haute  Railroad,  together  with  numerous  others,  as  parties.  It  is 
substantially  similar  to  the  Association  Tariff  No.  48,  of  1905, 

3069  which  I  have  described,  with  the  exception  that  the  statement 
relating  to  the  application  of  Chicago  rates  from  Whiting 

appears  only  in  this  form.  Under  the  heading  "  The  Rates  to  and 
from  Chicago  published  in  this  tariff  will  apply  to  and  from  the 
following  stations  "  appears,  under  the  sub-heading  "  Baltimore  & 
Ohio  Railroad,"  Whiting;  and  the  same  under  the  sub-heading  "  Lake 
Shore  &  Michigan  Southern  Railway."  It  is  therefore  similar  in 
form  to  the  last  tariff  which  I  have  described  before  this  one,  but 
not  in  respect  to  its  title  page.  That  tariff,  I.  C.  C  No.  52,  was  filed 
with  the  Interstate  Commerce  Commission  December  30,  1899.  The 
tariff  that  I  described  before  that,  namely,  the  Joint  Tariff  of  the 
Chicago  &  Eastern  Illinois  and  Evansville  &  Terre  Haute,  was  filed 
with  the  Interstate  Commerce  Commission  January  26,  1899.     The 

next  tariff  in  this  series 

Mr.  Rosenthal.  Wait  a  minute.  I  object  to  the  introduction  of 
Tariff  I.  C.  C.  No.  52,  cancelling  or  purporting  to  cancel  Tariff  469, 
for  the  reasons  heretofore  stated  in  connection  with  my  objection  to 
the  Tariffs  just  before  this  offered.    And  I  would  like  to  have  it 
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understood  that  when  I  object  to  the  tariff  I  mean  by  that  that  I  am 
objecting  to  any  testimony  that  Mr.  Durand  is  gmng  relative  to 
those  Tariffs. 

Mr.  EIbllogg.  Oh,  certainly. 

Mr.  Rosenthal.  Because  you  dont  offer  the  Tariffs  themselves. 

Mr.  Kellogg.  No.  I  understand  it  to  be  an  objection  to  the  Tariff 
as  given  by  Mr.  Durand. 

Mr.  Rosenthal.  That  is  it,  exactly. 

3070  Mr.  Kellogg.  And  not  to  the  competency  of  his  testimony. 
Mr.  Rosenthal.  Yes  sir.     That  is,  not  to  the  competency  of 

his  testimony,  so  far  as  its  form  is  concerned. 

Mr.  Kellogg.  Yes,  that  is  what  I  mean.  Your  objection  is  tech- 
nically relative  to  the  relevancy  of  it,  and  materiality. 

Witness.  The  next  of  these  tariffs  is  entitled  "  Through  Freight 
Rates  No.  42,  I.  C.  C.  No.  58."  I  suppose  it  would  be  desirableto 
refer  to  these,  ordinarily,  by  the  I.  C.  C.  riumbers ;  but  I  will  give 
them  both  in  this  testimony.  It  was  similar  on  its  face,  that  is,  on 
the  title  page,  to  No.  52 ;  was  issued  February  27,  1900,  taking  effect 
March  12,  1900,  and  filed  with  the  Interstate  Commerce  Commission 
March  1,  1900.  It  is  substantially  similar,  in  respect  to  the  rates  on 
oil,  to  Tariff  I.  C.  C.  No.  52.  j 

Mr.  Rosenthal.  The  same  objection  to  that.  ' 

Witness.  The  next  of  these  Tariffs  is  "  Through  Freight  Rates  No. 
43  "  (All  of  these  are  issued  by  C.  E.  Fulton,  Secretary)  I.  C.  C.  No. 
63,  issued  January  30,  1901,  taking  effect  February  5,  1901,  filed  with 
the  Interstate  Commerce  Commission  February  1,  1901,  and  with  a 
title  page  substantially  similar  to  that  of  No.  58.  The  entries  with 
regard  to  the  oil  rates,  iii  this  tariff,  are  also  substantially  similar  to 
those  in  Tariff  No.  58.  i 

Mr.  Rosenthal.  The  same  objection. 

Witness.  The  next  of  these  is  C.  E.  Fulton's  tariff,  "Through 
Freight   Rates   No.   44,"   I.    C.    C.    No.   73,   issued  January 

3071  26,  1902,  taking  effect  February  1,  1902,  filed  with  the  Inter- 
state Commerce  Commission  January  29,  1902.    The  title  page 

is  substantially  similar  to  No.  63.  The  entries  as  to  oil,  in  this  tariff, 
are  also  substantially  similar  to  those  in  No.  63. 

Mr.  Rosenthal.  On  what  page? 

Witness.  The  general  entry  as  to  the  oil  rate  appears  on  page  11. 
The  entries  as  to  the  application  of  the  rate  from  Whiting  and  from 
Dolton  appear  on  pages  16  and  18. 

Mr.  Rosenthal.  Same  objection. 

Witness.  The  next  is  C.  E.  Fulton's  Tariff  entitled  "Through 
Freight  Rates  No.  45,"  I.  C.  C.  No.  78,  issued  August  21,  1902,  tak- 
ing effect  September  1,  1902,  filed  with  the  Interstate  Commerce 
Commission  August  26,  1902.  The  title  page  is  substantially  similar 
to  No.  73,  and  the  same  is  true  of  the  entries  regarding  oil  which  ap- 
pear on  pages  14,  20  and  22. 

Mr.  Rosenthal.  The  same  objection  to  that.  Let  me  ask  you :  are 
you  through  with  that  list  of  tariffs  ? 

Witness.  That  is  all  of  them. 


DUBAND.  1527 

By  Mr.  Rosenthal  : 
Q.  Is  there  anything  in  any  of  those  tariffs  which  makes  a  rate 
from  Whiting,  Indiana,  to  EYansville,  Indiana,  via  the  Chicago  Ter- 
minal Transfer  to  Dolton,  and  then  over  the  C.  &  B.  I.  from  Dolton 
to  Evansville,  whether  by  the  original  tariffs  or  by  use  of  the  appli- 
cation sheets? — A.  I  am  not  enough  of  a  railway  expert  to  know 
whether  those  tariffs  would  be  so  interpreted  or  not. 

Q.  Do  you  find  anything  there  that  would  enable  you  to  so 

3072  interpret  that?— A.  I  should  infer,  from  those  Tariffs,  my- 
self  

Q.  Not  what  you  infer— but  do  you  find  anything  there,  and  if 
so,  what? — A.  I  find  nothing  in  those  tariffs  mentioning  the  fact 
that  a  rate  from  Whiting  to  Evansville  is  therein  specified,  over  the 
Chicago  &  Eastern  Illinois  Railroad.    Whether  that 

Q.  Over  the  Chicago  Terminal  Transfer  and  the  Chicago  &  Eastern 
Illinois? — A.  I  find  nothing  mentioning  that  fact. 

Q.  Yes  sir.  And  you  are  not  enough  of  a  railway  rate  expert  to 
say  whether,  perchance,  there  might  be  something  there,  beyond  what 
you  have  already  discovered,  or  not  ?— A.  That  is  the  fact.  I  wish  to 
qualify  my  answer  to  this,  by  saying  that  it  relates  to  these  tariffs 
down  to  and  including  No.  46,  and  I  think  perhaps  including  46; 
but  the  answer  would  not  apply  to  No.  48,  which  I  described  previ- 
ously precisely  as  it  appeared. 

Q.  Well,  that  brings  you  down  to  what  date,  by  year? — A.  No. 
48  was  issued  in  1905. 

Q.  So  that  prior  to  1905  you  find  no  tariff  giving  a  rate  from 
Wliiting  via  the  C.  T.  T.  (the  Chicago  Terminal  Transfer)  and  the 
Chicago  &  Eastern  Illinois,  between  Whiting  and  Evansville? — A. 
Prior  to  1903  I  find  no  such  tariff,  but  beginning  with  1903,  by  the 
combination  of  two  tariffs,  I  find  such  a  rate. 

Q.  Have  you  pointed  that  out? — A.  I  have.  I  described  the 
application  sheet,  which  makes  that  rate,  and  it  is  introduced 

3073  in  evidence  in  full. 

Q.  That  was  the  application  sheet  that  you  referred  to  this 
morning  just  before  adjournment? — A.  It  was. 

Mr.  Miller.  I.  C.  C.  1250. 

Witness.  1250. 

Q.  That  application  sheet  1250,  issued  in  1903,  is  the  first  trace  of 
any  such  application  sheet  that  you  find? — A.  It  is  the  first  one 
that  I  have  seen.     I  have  not  made  a  complete  search  of  that  subject. 

By  Mr.  Kellogg  : 

Q.  Have  you  any  other  tariff  there  naming  a  rate  on  oil  of  11 
cents  from  Whiting  to  Evansville,  over  the  Chicago  &  Eastern  Illi- 
nois, the  Evansville  &  Terre  Haute,  and  the  Chicago  Terminal  Trans- 
fer line? — A.  I  have,  yes  sir. 

Q.  Please  state  what  it  is,  and  the  date,  and  give  the  substance 
of  it. — A.  The  first  one  that  I  have,  which  I  will  call  attention  to, 
is  C.  E.  Fulton's  tariff,  entitled  "  Through  Freight  Rate  Basis  No. 
14,  G.  L.;"  I.  C.  C.  No.  134;  with  the  further  title  "Proportional 
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Eates  on  Freight  Traffic  from  Chicago,  Milwaukee  and  Indianapolis, 
and  points  taking  same  rates  to  the  Ohio  Eiver,  when  destined  to  all 
points  south  of  the  states  of  Kentucky  and  Virginia,  east  of  the 
Illinois  Central  Railroad,  Cairo  to  Jackson,  Tennessee,  and  east  of 
the  Mobile  and  Ohio  Railroad,  Jackson,  Tennessee  to  Mobile,  Ala- 
bama, except  Aberdeen  and  Columbus,  Mississippi.  Will  not  apply 
on  freight  traffic  delivered  to  boat  lines.  Also  basis  for  through  class 
and  commodity  rates  to  points  in  Tennessee,  Alabama,  Georgia, 
3074  Florida,  and  South  Atlantic  Coast  points."  This  tariff  was  is- 
sued August  25, 1905,  taking  effect  September  1, 1905,  filed  with 
the  Interstate  Commerce  Commission  August  26, 1905.  This  tariff,  on 
page  18,  under  the  general  heading  "  Proportional  Commodity  Rates," 
specifies  a  rate  on  oil.  I  suppose  I  had  better  read  the  full  language 
of  it,  or  have  it  copied  as  it  was  this  morning,  just  as  it  stands: 
"  Oil,  crude,  refined,  and  other  products  of  petroleum,  in  cents  per 
hundred  pounds,  except  as  noted,  from  Group  1  points  to  Joppa, 
Illinois;  Cairo,  Illinois;  Thebes,  Illinois;  Brookport,  Illinois; 
Evansville,  Indiana ;  Jeffersonville,  Indiana ;  New  Albany,  Indiana ; 
Cincinnati,  Ohio."  Under  that  list  of  towns,  the  number  "  11." 
There  is  a  foot-note  stating  it  will  not  apply  in  connection  with  cer- 
tain'railroads,  namely,  the  Atchison,  Topeka  &  Santa  Fe  Railway; 
Chicago  and  Northwestern  Railway;  Chicago,  Burlington  &  Quincy 
Railway ;  Chicago,  Milwaukee  &  St.  Paul  Railway,  or  Chicago,  Rock 
Island  &  Pacific  Railway.  This  refers  to  Group  1  points.  On  page 
23  I  find,  at  the  top  of  the  page,  ''  List  of  Stations  from  which  Rates 
Named  in  this  Tariff  will  Apply."  "  Gt-oup  1.  Chicago  Rates." 
Under  this  are  a  large  number  of  stations,  one  of  which,  appearing 
on  page  27,  is  Dolton,  Illinois,  indicated  as  being  upon  the  C.  &  E.  I. 
(Chicago  &  Eastern  Illinois)  and  Chicago  Junction  Railways,  and 
opposite  both  of  these  entries  appears  "  Group  No.  1."  Likewise, 
on  page  38  (continuing  this  list  of  stations)  there  appears  Whiting, 
Indiana,  opposite  which  are  the  entries  of  the  names  of  the  follow- 
ing railroads:  Baltimore  &  Ohio;  Chicago  Junction;  Chicago  Ter- 
minal Transfer;  Elgin,  Joliet  &  Eastern;  Lake  Shore  & 
3075  Michigan  Southern ;  and  Pennsylvania  Company ;  these  names 
all  being  abbreviated  by  initials,  and  opposite  that  they  are 
bracketed,  to  show  that  it  applies  to  all  of  them,  "  Group  1." 

Mr.  Miller.  Who  makes  that  tariff  ? 

Witness.  C.  E.  Fulton,  Secretary.  This  tariff  designates  on  its 
face  that  the  tariff  contains  the  individual  proportional  rates,  rules 
and  regulations  of  each  railroad  company  named  below,  and  is  sub- 
ject to  change  by  each,  without  the  consent  of  any  other  railroad 
company.  The  list  of  railroads  which  follows  is  substantially  similar 
to  the  list  contained  on  the  face  of  tariff  No.  48,  which  I  read  in  full 
into  the  record,  and  includes  the  Chicago  &  Eastern  Illinois  Railroad, 
the  Evansville  &  Terre  Haute  Railroad,  and  a  large  number  of  others. 

Mr.  MiLLEE.  Does  it  include  any  south  of  the  Ohio  River? 

Witness.  Yes.  Well,  the  Southern  Railway — but  it  says  "  Illinois 
Division ;  "  not  south  of  the  Ohio  River. 
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Mr.  Kellogg.  Will  you  mark  the  place  to  be  copied,  and  give  the 
page  to  the  reporter  ? 

Witness.  I  will  mark  all  these  pages. 

Mr.  Rosenthal.  I  have  the  pages  numbered  here,  and  I  will  turn 
it  over  to  Mr.  Fulton,  to  determine  whether  or  not  we  want  to  object. 
I  would  like  to  have  him  examine  it. 

Witness.  This  tariff.  No.  134,  takes  effect  September  1,  1905,  and 
was  filed  with  the  Interstate  Commerce  Commission  August  26,  1905. 

Q.  Will  you  give  the  tariffs  for  earlier  dates,  Mr.  Durand? — A. 
The    next    tariff    preceding    this    is    No.    127;    substantially 

3076  similar  with  respect  to  its  title  page;  tariff  issued  by  C.  E. 
Fulton,  Secretary;  dated  May  31,  1905 — that  is  the  date  of 

issue;  taking  effect  (the  advances)  on  June  12,  1905;  reductions,  on 
June  5,  1905 ;  filed  with  the  Interstate  Commerce  Commission  on 
June  2,  1905.  This  tariff,  with  respect  to  rates  on  oil,  and  with  re- 
spect to  the  entries  regarding  the  application  of  those  rates  from 
Whiting,  is  precisely  similar,  or  very  nearly  similar  (I  have  not 
compared  every  word  of  it  of  course)  to  the  last  which  I  described. 
It  specifies,  opposite  Whiting,  the  same  railroads  as  the  later  tariff. 
The  next  tariff  preceding  No.  127  was  I.  C.  C.  No.  100,  with  the  gen- 
eral heading  "  Chicago-Indianapolis  Southeastern  Proportional  Eates 
No.  2,"  issued  by  C.  E.  Fulton,  Secretary ;  issued  February  17,  1904, 
taking  effect  February  23,  1904;  filed  with  the  Interstate  Commerce 
Commission  February  19,  1904.  Except  the  main  title  at  the  top, 
which  I  have  read,  the  title  page  of  this  tariff  is  substantially  similar 
to  that  of  No.  127. 

Q.  Does  it  contain  the  same  railroads? — A.  So  far  as  the  title 
page  is  concerned,  yes.  It  specifies,  among  others,  the  Chicago  & 
Eastern  Illinois,  and  the  Evansville  and  Terre  Haute  Railroads. 

By  Mr.  Rosenthal  : 
Q.  What  is  the  I.  C.  C.  Number?— A.  100. 

Q.  Where  do  you  get  that?    Is  it  printed  on  that?— A.  Yes  sir. 
Q.  This  purports  to  cancel,  in  print.  No.  86 ;  in  red  ink.  No.  100.— 
A.  This  one  states,  at  its  top,  that  it  cancels  No.  86.    I  have  also  No. 

86  here. 

Q.  Then  this  is  a  mistake?— A.  It  is  apparently  a  mistake,  yes. 

Q.  That  is  the  phraseology  here;  "  I.  C.  C.  No.  127  cancels 

3077  I.  C.  C.  No.  86."— A.  That  is  apparently  a  mistake,  yes. 

Q.  Insofar  as  it  applies  to  South-bound  traffic,  is  a  mis- 
take?—A.  Yes.  0      *    -r   1 
Q.  Who  wrote  there,  in  red  ink,  the  number  100? — A.  I  do  not 

know. 

Q.  Do  you  know  when  it  was  written?— A.  I  do  not.  I  have  no 
doubt  that  employes  of  the  Interstate  Commerce  Commission  made 
the  notation  and  will  testify  to  it,  but  I  had  nothing  to  do  with  it 

myself.  .  -,       «     ttt      -j    t 

Q.  You  haven't  any  idea  of  when  it  was  done?     Was  it  done  m 
connection  with  your  investigation  of  these  tariffs?— A.  Not  to  my 
knowledge.     I  know  nothing  about  the  correction  at  all.     I  would 
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call  attention  to  the  fact,  however,  that  under  the  other  title — it  has 
two  numbers  and  titles— under  the  other  title  it  reads  "  Proportional 
Eates  No.  3,  South  Bound,"  and  there  is  contained  the  statement  that 
this  tariff  cancels  Chicago-Indianapolis  Southeastern  proportional' 
rates  No.  2  and  all  supplements  insofar  as  they  apply  to  south  bound 
traffic.  This  tariff,  which  I  now  hold,  which  bears  I.  C.  C.  No.  100, 
is  entitled,  at  the  top  "  Chicago-Indianapolis  Southeastern  Propor- 
tional Rates  No.  2,"  which  is  the  number  referred  to  in  No.  127  as 
being  conceled.  It  was  evidently  a  typographical  or  other  error  in 
the  cancellation  of  the  Interstate  Commerce  Commission  number. 

Q.  It  was  evidently  an  error? — A.  An  error. 

By  Mr.  Kellogg  :  Just  explain  how  that  appears — that  "  86  "  and 
"100"  on  tariff  No.  127?— A.  On  tariff  I.  C.  C.  No.  127,  at 

3078  the  top  of  the  page  appear  in  print  the  words  "  Cancels  I.  C, 
C.  No.  86,  insofar  as  it  applies  to  south  bound  traffic."    The 

printed  figures  "  86  "  are  struck  out  with  red  ink,  and  the  figures; 
"  100  "  are  inserted  above  them.  This  tariff,  as  I  have  previouslyj 
stated,  cancels  proportional  rates  No.  2.  This  tariff,  proportional] 
rates  No.  2,  I.  C.  C.  No.  100,  which,  as  I  believe  I  stated,  took  effect; 
February  23,  1904,  is  substantially  similar,  as  to  its  title  page,  toi 
No.  127.  On  page  15  it  contains  substantially  the  same  statement  as 
to  oil  rates  as  appeared  in  No.  127.  It  differs  from  127  with  respect 
to  the  entries  by  which  the  rate  is  made  to  apply  from  Whiting.  In: 
this  tariff,  on  page  37,  Whiting  is  listed  among  the  stations  which  i 
take  the  group  1  rates,  but  opposite  the  entry  "  Whiting  "  appear  the^ 
names  of  the  following  railroads :  Baltimore  &  Ohio ;  Chicago  Juncj 
tion ;  Lake  Shore  &  Michigan  Southern ;  the  Pennsylvania  Company.! 
With  respect  to  the  names  of  these  railroads,  this  tariff  differs  from] 
the  one  I  last  described.  ■ 

Mr.  KosENTHAL.  I  objcct  to  this  (referring  to  a  tariff)  on  thei 
ground  that  it  does  not  make  a  rate  from  Whiting  to  Evansville,  via; 
the  Chicago  Terminal  Transfer. 

Q.  Go  ahead. — A.  The  next  tariff  of  this  series,  backwards,  is 
entitled  "  Proportional  Eates  No.  1,  I.  C.  C.  No.  86;  "  issued  March 
18,  1903,  taking  effect  April  1,  1903;  filed  with  the  Interstate  Com- 
merce Commission  March  23,  1903.  As  to  its  title  page,  it  is  sub- 
stantially similar  to  No.  100.  On  page  10  appears  the  entry,  with 
reference  to  the  oil  rates,  substantially  similar  to  that  in  No. 

3079  100.     The  tariff,  however,  differs  somewhat  with  respect  to  the 
application  to  Whiting  and  other  stations.     On  page  17  of  this 

tariff,  under  the  general  heading  which  I  am  quoting,  "  the  propor- 
tional rates  to  and  from  Chicago,  published  in  this  tariff,  will  apply 
to  and  from  the  following  stations,"  I  find,  under  the  subheading 
"  Chicago  &  Eastern  Illinois,"  the  name  of  the  station  "  Dolton, 
Illinois,".  On  page  16,  which  has  precisely  the  same  general  heading 
which  I  last  read,  under  the  subheading  "  Baltimore  &  Ohio  Rail- 
road "  I  find  the  entry  "  Whiting."  On  the  page  following  22  (it 
evidently  should  be  23,  but  the  number  is  not  visible)  under  the  sub- 
heading "  Lake  Shore  and  Michigan  Southern  Railway  "  I  find  the 
entry  "  Whiting." 
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Mr.  Kellogg.  That  is  the  same  as  the  other  tariff,  Mr.  Rosenthal. 
Do  you  want  to  make  any  objection? 

Mr.  Rosenthal.  Yes,  the  same  objection  as  to  the  last. 

Witness.  It  is  a  trifle  different  in  form  from  the  last  one. 

Mr.  Kellogg.  Well,  it  did  not  include  the  Chicago  Terminal 
Transfer  by  name. 

Witness.  Well,  let's  see  that  again.  (After  referring  to  tariff) 
The  tariff  which  I  have  named  was  the  last  one  of  that  particular  se- 
ries, having  that  same  series  of  titles  which  I  have  described ;  I  have 
here,  however,  a  tariff  which  names  a  similar  rate,  in  the  manner  in 
which  I  will  describe.  It  is  headed  "  Central  Freight  Association, 
Chicago  &  Ohio  River  Committee.  Chicago-Indianapolis  Division 
Sheet  No.  35  G.  L."  It  is  signed  by  C.  E.  Fulton,  Secretary,  and 
dated  Chicago,  December  26, 1896.     I  find  on  it  no  entry  speci- 

3080  fying  that  it  takes  effect  on  any  particular  date.     It  was  re- 
ceived by  the  Interstate  Commerce  Commission  and  filed  on 

December  28,  1896. 

Mr.  Rosenthal.  It  has  no  I.  C.  C.  number  ? 

Witness.  It  has  I.  C.  C.  Advice  No.  23.  This  tariff  states  in  sub- 
stance— the  language  is  a  little  u:nusual,  but  it  can  be  explained 

Mr.  Rosenthal.  Is  it  equivocal  ? 

Witness.  I  think  not. 

Mr.  Rosenthal.  Where  the  language  is  unusual,  I  would  rather 
you  would  read  the  language. 

Witness.  I  will  read  all  the  language.  It  is  peculiar  language. 
"  Chicago-Indianapolis  Division,  Division  Sheet  No.  35,  G.  L.  Abro- 
gates Chicago-Indianapolis  Division  Sheet  No.  34  G.  L.,  and  Supple- 
ment thereto.  All  commodities  or  rates  not  carried  forward  in  this 
tariff  are  hereby  withdrawn.  Of  the  Chicago  &  Alton  Railroad; 
Chicago  &  Eastern  Illinois  Railroad ;  Chicago  &  Erie  Railroad ;  Chi- 
cago &  West  Michigan  Railway;  Cincinnati,  Hamilton  &  Dayton 
Railway ;  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway ;  Evans- 
ville  &  Terre  Haute  Railroad ;  Illinois  Central  Railroad ;  Louisville, 
Evansville  &  St.  Louis  Con.  Railroad  (I  suppose  that  means  "  Connect- 
ing ")  ;  Louisville,  New  Albany  &  Chicago  Railway ;  Peoria,  Decatur 
&  Evansville  Railway;  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway ;  the  Wabash  Railroad  Company ;  Vandalia  Line ;  in  connec- 
tion with  Chicago  &  Northwestern  Railway;  Chicago,  Milwaukee  & 
St.  Paul  Railway ;  Wisconsin  Central  Lines."  It  goes  on  "  Apply 
the  following  proportions  on  freight  traffic  destined  to  or  received 
from  all  points  south  of  the  states  of  Kentucky  and  Virginia, 

3081  and  east  of  the  Mobile  &  Ohio  Railroad."     It  states  also,  fur- 
ther down,  on  the'  same  first  page,  "  The  above  rates  between 

Chicago  and  Ohio  River  points,  and  Indianapolis  and  Ohio  River 
points,  are  agreed  proportions  of  through  rates,  and  apply  only  on 
traffic  to  or  from  the  territory  above  described."  On  page  8  of  this 
tariff,  under  the  heading  "  rates  on  crude  and  refined  oil  and  other 
products  of  petroleum,  I  find  this  language :  '  Oil,  crude,  refined,  and 
other  products  of  petroleum,  in  cents  per  hundred  pounds,  except  as 
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noted,  between  Chicago.  South  Bend,  St.  Joseph,  Benton  Harbor  and 
Cairo,  Brooklyn,  Evansville,  Jeffersonville,  New  Albany,  Cincinnati.  ■ 
11  ".  On  page  14  of  this  tariff,  at  the  head  of  the  page,  appear  these 
words:  The  rates  to  and  from  Chicago,  published  in  this  tariff,  will 
apply  to  and  from  the  following  stations;  "  under  which,  under  the 
subheading  "  Chicago  &  Eastern  Illinois  Eailroad,"  appears  "  Dolton, 
Illinois."  Attached  to  this  tariff  I  find  a  document  marked  "  Supple- 
ment No.  7  to  I.  C.  C.  Advice  No.  23,"  this  being  the  number  of  the 
tariff  which  I  last  described.  This  supplement  specifies  that  it  takes 
effect  April  27,  1897,  and  was  received  by  the  Interstate  Commerce 
Commission  April  23,  1897.  In  this  supplement  I  find  the  statement, 
"  The  rates  to  and  from  Chicago,  published  in  this  supplement,  and 
the  tariff,  will  apply  to  and  from  the  following  stations;  "  then,  un- 
der the  heading  "  Lake  Shore  &  Michigan  Southern  Railway  "  ap- 
pears the  station  "Whiting,  Indiana."  That  is  the  first  date  at 
which  Whiting  is  named  in  that  series  of  tariffs. 

Mr.  Rosenthal.  Let  us  look  at  that.    We  may  have  some  specific 
objections  in  reference  to  that. 
By  Mr.  Rosenthal  : 

Q.  Mr.  Durand,  on  the  face  of  tariff  I.  C.  C.  Advice  No.  23 

3082     is  the  phrase  "All  commodities  or  rates  not  carried  forward 

in  this  tariff  are  hereby  withdrawn."    What  do  you  understand 

that  to  mean  ?— A.  I  should  have  to  see  the  rest  of  the  language  on 

there. 

Q.  Well,  let  me  change  the  form  of  that  question.  Do  you  know 
what  that  does  mean?— A.  I  might  be  able  to  tell  if  I  saw  the  rest 
of  the  language  on  the  tariff.  It  depends  somewhat  on  the  con- 
nection. 

Q.  Have  you  considered  the  meaning  of  that  in  connection  with 
this  freight  situation  ?— A.  I  have  not  considered  it  previously.  [The 
tariff  was  handed  to  the  witness.]  Aany  one  could  tell  that  that  does 
not  mean  that  all  rates  of  a  railroad  not  specified  in  that  tariff  are 
withdrawn,  but  simply  that  all  rates  in  conflict  with  this  tariff  "  are 
hereby  withdrawn."  That  is  the  obvious  meaning  of  that.  That 
is,  all  rates  relating  to  the  same  points  and  covering  the  same  classes 
of  traffic  as  are  specified  in  that  tariff  are  abrogated  and  withdrawn. 
It  has  also,  I  think,  chiefly  reference  to  the  preceding  issue  of  the 
same  character  by  the  same  association. 

Q.  Isn't  that  what  it  obviously  has  reference  to?— A.  That  would 
appear  to  be  the  principal  significance  of  it. 

Q.  That  it  is  limited  to  all  commodities  or  rates  not  carried  for- 
ward in  this  tariff  from  other A.  From  other  tariffs  of  the  same 

character. 

By  Mr.  Kellogg  : 

Q.  Go  ahead. — A.  The  next  tariff  in  this  series  is  I.  C.  C.  No.  30, 

which  specifies  that  it  cancels    I.  C.  C.  No.  23.     It    is   also 

3083     known  as  Chicago-Indianapolis  Division  Sheet  No.  36  G.  L. 

Its  title  page  is  substantially  similar  to  that  of  I.  C.  C.  No.  23. 
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It  was  issued  September  24, 1897,  and  received  by  the  Interstate  Com- 
merce Commission  September  29,  1897.  Tlie  date  of  taking,  effect  is 
also  stated  here;  Reductions,  October  1,  1897;  Advances,  October  6, 
1897.  The  entry  in  this  tariff  with  reference  to  the  11  cent  rate  on 
oil  is  substantially  similar  to  that  in  tlie  last  preceding.  And  the 
same  is  true  of  the  entries  with  regard  to  tlie  application  of  the  rate 
from  Dolton  and  from  Wliiting.  In  this  case,  the  application  of  the 
rate  from  Whiting,  that  is,  the  inclusion  of  the  town  of  Whiting 
under  the  heading  "  Lalce  Shore  &  Michigan  Southern  Railroad  " 
is,  of  course,  a  part  of  the  tariff,  whereas,  in  the  other  case,  it  was 

carried  by  supplement  to  the  tariff. 
3084  The  next  tariff  in  this  series  is  I.  C.  C.  37,  which  states  that 
it  cancels  I.  C.  C.  No.  30.  It  is  also  numbered  "  Chicago  & 
Indianapolis  Division  Slieet  No.  37,  G.  L."  This  was  issued  July 
27,  1898,  effective  August  10,  1898,  filed  with  the  Interstate  Com- 
merce Commission  July  30,  1898.  It  is  almost  precisely  similar  with 
respect  to  its  title  page  and  to  the  entry  as  to  the  rate  on  oil,  and 
also  as  to  the  application  of  the  rates  to  AVhiting  and  to  Dolton. 
It  is  almost  precisely,  if  not  entirely,  similar  to  the  last  preceding 
issue  which  I  described. 

Q.  Now,  Mr.  Durand,  in  the  office  of  the  Chicago  &  Eastern  Illi- 
nois Railroad  did  you  find  any  tariff  naming  a  rate  of  8^  cents  from 
Whiting  to  Evansville? — A.  Yes  sir. 

Q.  Or  6  cents? — A.  Yes  sir;  I  found  several  tariffs  naming  a  rate 
of  8|  cents.  It  might  be  proper  to  mention  before  that,  that  I  also 
found  there,  and  there  is  also  on  file  in  the  office  of  the  Interstate 
Commerce  Commission,  an  earlier  tariff  of  1892,  of  the  Chicago  & 
Eastern  Illinois  Railroad  which  named  specifically  a  rate  of  9  cents 
per  hundred  pounds  on  oil  from  ^¥hiting  to  Evansville.  I  have  that 
tariff  here. 

Q.  That  tariff  was  repealed  by  what  tariff  ? 

Mr.  Rosenthal.  Let  us  get  the  tariff  first. 

Witness.  This  tariff  was  issued  by  the  Chicago  &  Eastern  Illinois 

Railroad  in  connection  with  the  Chicago  &  Calumet  Terminal  Railway 

and  the  Evansville  &  Terre  Haute  Railroad  was  given,  G.  F.  D.  No. 

5038,  issued  January  8,  1892,  effective  January  15,  1892,  and 

'3085     names  a  rate  on  oil,  carloads,  in  tank  cars,  from  Whiting  to 

Evansville  of  9  cents  per  hundred  pounds.    It  was  filed  with 

the  Interstate  Commerce  Commission  on  January  11,  1892. 

Mr.  Rosenthal.  Are  you  through  with  that? 

Witness.  Yes  sir.  [Handing  paper  to  Mr.  Rosenthal.]  That 
tariff  was  issued  by  Mr.  H.  E.  Felton,  I  believe. 

Q.  When  was  that  tariff  cancelled? 

Mr.  Rosenthal.  If  it  was  cancelled. 

Mr.  Kellogg.  Yes,  if  so. 

A.  This  tariff  has  stamped  on  its  face  "  Cancelled  by  File  No. 
2326."  I  hold  in  my  hand  a  paper  furnished  by  the  Interstate  Com- 
merce Commission,  taken  from  their  files,  marked  "  Freight  Tariff 
File  No.  2325."     This  is  issued  by  the  Chicago  &  Eastern  Illinois 
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Railroad,  and  is  headed  "  List  of  Tariffs  in  Effect,"  dated  "  Chicago, 
November  15,  1893,"  under  which  appear  the  words :  "  The  following 
comprises  a  list  of  all  Tariffs  and  Classifications  issued  by  this  office 
or  to  which  we  are  parties,  in  effect  November  15,  1893.  AH  tariffs 
and  classifications  not  included  herein  are  hereby  withdrawn  and 
cancelled." 
Mr.  EosENTHAL.  All  what? 

Witness.  "All  tariffs  and  classifications  not  included  herein  are 
hereby  withdrawn  and  cancelled."     Under  this  statement'  appear  a 
list  of  tariffs,  namely,  those  in  force,  as  indicated  above.    This  list 
does  not  include  G.  F.  D.  No.  5038. 
Mr.  Rosenthal.  That  is,  it  does  not  include  the  9  cent  tariff? 
Witness.  It  does  not. 
3086        Mr.  Rosenthal.  Are  you  through  now  with  that? 
Witness.  Yes. 
Mr.  Rosenthal.  Do  you  know  when  the  cancellation  stamp,  "  Can- 
celled by  File  No.  2325  "  was  placed  upon  the  9  cent  C.  &  E.  I.  Tariff 
issued  January  8,  1892? 
Witness.  I  do  not. 

Mr.  Rosenthal.  Do  you  know  by  whom  it  was  placed  there  ? 
Witness.  I  do  not.    It  was  there  when  the  p^per  came  to  my  at- 
tention first. 

Mr.  Rosenthal.  Those  cancellation  stamps  are  not  placed  upon 
the  Tariffs,  Mr.  Durand,  are  they,  by  order  of  the  Interstate  Com- 
merce Commission? 

Witness.  Stamps  of  that  character?  Yes. 
Mr.  Rosenthal.  Wliat? 
Witness.  Yes,  they  are. 

Mr.  Rosenthal.  You  dont  mean  that  the  Commission  passes  upon 
a  given  tariff  to  determine  whether  or  not  it  cancels  some  prior  tariff, 
do  you,  unless  the  subject  matter  is  expressly  put  up  to  the  Com- 
mission ? 

Witness.  I  mean  that  in  the  regular  course  of  their  business  they 
stamp  on  each  Tariff  when  it  is  cancelled. 

Mr.  Rosenthal.  I  am  talking  about  the  Interstate  Commerce 
Commissioners. 

Witness.  I  dare  say  they  never  saw  the  document. 

Mr.  Rosenthal.  No.    The  cancellation  stamp  is  not  put  upon 
3087     a  tariff  as  the  result  of  any  action  of  the  Commissioners  or  any 
one  of  them,  is  it? 
Witness.  I  dont  think  I  ought  to  testify  to  that,  simply  because 
not  knowing. 

Mr.  Rosenthal.  You  dont  know  anything  about  it? 
Witness.  I  dont  know  anything  sbout  it. 

Mr.  Rosenthal.  Dont  you  know  as  a  matter  of  fact  that  it  is 
merely  the  judgment  of  the  file  clerk  and  his  interpretation  of  the 
tariff  which  he  believes  to  cancel  the  preceding  tariff,  and,  based  upon 
his  interpretation,  he  puts  the  cancellation  stamp  upon  it  or  with- 
holds it? 
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Witness.  No,  I  do  not  know  that. 

Mr.  Rosenthal.  You  dont  know  that  to  be  a  fact? 

Witness.  No. 

Mr.  Rosenthal.  You  dont  know  anything  about  it? 

Witness.  I  dont  know  anything  about  it. 

Mr.  Rosenthal.  I  would  like  to  have,  then,  Mr.  Felton's,  instead 
of  Mr.  Durand's,  epitome  of  these  two  tariffs — I  would  like  to  have 
these  two  particular  tariffs  go  into  the  record. 

Mr.  Kellogg.  Very  well.  They  will  have  to  be  copied  into  the 
record,  possibly. 

Mr.  Rosenthal.  When  Mr.  Taylor  comes  to  copy  them  we  can 
indicate  what  parts. 

Mr.  Kellogg.  You  had  better  indicate  now. 

Witness.  Do  you  want  to  copy  the  whole  of  that — every  item? 

Mr.  Rosenthal.  I  think  not.  Tariff  marked  "Authority  T- 
3752,"  and  with  the  auditor's  stamp  No.  2325,  does  not  pur- 

3088  port  in  terms  to  cancel  the  9-cent  tariff,  does  it? 

Witness.  It  does  not  purport  to  cancel  a  tariff  by  any  par- 
ticular number,  but  it  states  that  it  cancels  all  tariffs  not  therein 
named. 

Mr.  Rosenthal.  Does  it  not  purport  to  cancel  a  great  many  tariffs 
by  particular  number? 

Witness.  It  does  not  purport  to  cancel  any  tariff  by  number. 

Mr.  Rosenthal.  Does  not  purport  to  cancel  any  tariff  by  number  ? 

Witness.  No. 

Mr.  Rosenthal.  But  it  keeps  in  force  a  great  many  tariffs,  naming 
them  by  number? 

Witness.  Exactly. 

Mr.  Rosenthal.  Is  that  right? 

Witness.  That  is  right. 

Mr.  Kellogg.  Do  you  want  those  documents,  both  of  them,  put  in 
in  full? 

Mr.  Rosenthal.  I  will  have  Mr.  Felton  examine  them  and  deter- 
mine that. 

Q.  Now,  Mr.  Durand,  did  you  see  in  the  office  of  the  Chicago  & 

Eastern  Illinois  Railway  any  tariffs  on  oil  from  Whiting  to  Evans- 

ville  of  8^  cents  or  6  cents  a  hundred  which  were  not  filed  with  the 

Interstate  Commerce  Commission  ?     If  so,  state  what  they  were,  and 

the  substance  of  them,  and  where  you  have  a  copy  indicate  it, 

3089  please. — A.  I  cannot  testify  from  personal  knowledge  as  to 
whether  any  tariff  was  not  filed  with  the  Interstate  Commerce 

Commission.  I  found  certain  tariffs  there,  which  I  can  describe,  and 
which  did  not  bear  Interstate  Commerce  Commission  numbers  on 
their  face,  but  that  does  not  prove  they  were  not. 

Mr.  Rosenthal.  Have  you  copies  of  those  tariffs  ? 

Witness.  I  have  some  of  them. 

Mr.  Rosenthal.  You  are  going  to  testify  from  the  copies,  I  sup- 
pose? 

Mr.  Kellogg.  Yes. 
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Witness.  I  have  memoranda  made  at  the  time  describing  certain 
tariffs  of  which  I  have  not  complete  copies. 

Mr.  EosENTHAL.  The  thing  I  have  in  mind  is  this:  if  the  tariffs 
are  not  here,  then  we  shall  want  them  very  specifically  described  so 
we  may  have  an  opportunity  to  check  them  up,  of  course. 

Witness.  I  can  describe  them  very  specifically. 

Mr.  Kellogg.  It  is  not  expected,  of  course,  he  would  bring  copies 
of  all  the  way-bills  they  examined,  and  everything. 

Mr.  Rosenthal.  I  am  not  talking  about  way-bills.  I  am  talking 
about  tariffs  now.     There  cannot  be  very  many  of  those. 

Mr.  Kellogg.  Oh,  no.  He  will  give  you  the  description,  Mr. 
Rosenthal. 

Witness.  I  examined  in  the  office  of  the  Chicago  &  Eastern  Illinois 

Railway  Company  a  file  in  which  were  kept  a  number  of  tariffs 

relating  to   oil.     This   file   was   numbered — the   file   itself— 

3090  T-1818,  and  there  was  another  one  which  I  also  examined, 
numbered  T-6154.     I  found  in  this  file  first  a  tariff  bearing 

the  G.  F.  D.  number  of  the  Chicago  &  Eastern  Illinois  Railway  Com- 
pany, 5346.  This  tariff  was  issued  by  the  Chicago  &  Eastern  Illinois  j 
Railroad  Company  in  conjunction  with  the  Chicago  Terminal  Trans- 
fer Railroad.  It  was  effective  May  2,  1892.  It  named  a  rate  on  .oil, '. 
in  carloads,  from  Whiting,  Indiana,  to  Evansville  and  Vincennes, 
Indiana.  It  contained  no  other  rates.  The  rate  named  was  8^  cents 
per  hundred  pounds.  After  the  word  "  Evansville  "  in  this  tariff 
appeared,  in  parenthesis,  the  word  "  proper."  Upon  this  tariff  there 
was  a  further  notation,  the  exact  language  of  which  I  have  not 
copied,  but  it  was,  in  substance,  that  this  rate  must  not  be  used  for 
points  beyond  Evansville. 

Mr.  Rosenthal.  Well,  you  havent  the  exact 

Witness.  I  have  given  you  all  the  facts  I  have  about  that. 

Mr.  Rosenthal.  You  havent  the  exact  language  of  the  phrase  cov- 
ering the  fact  that  the  rate  was  not  to  be  used  beyond  Evansville? 
If  you  have,  I  would  like  to  have  that. 

Witness.  I  will  see.  (After  referring  to  papers.)  I  am  not  able 
to  find  that  the  words  which  I  read  to  you  are  the  exact  language. 
In  other  words,  in  my  notes  they  are  not  enclosed  in  quotation  marks, 
and  I  could  not  say  they  are  exact.  I  think  they  are  not  the  exact 
language. 

Q.  Please  go  ahead. — A.  The  next  tariff  which  I  found  in  the  file 
containing  this  rate,  was  G.  F.  D.  No.  10167,  effective  October  14, 
1897.     I  have  a  copy  of  that. 

3091  Q.  Give  me  the  copy,  please. — A.  Here  it  is,  Mr.  Kellogg. 
(Handing  paper  to  Mr.  Kellogg.) 

Q.  Is  that  it?— A.  That  is  it. 

The  paper  was  handed  to  Mr.  Rosenthal,  and  was  thereafter 
marked  Petitioner's  Exhibit  521. 

Q.  I  show  you  Petitioner's  Exhibit  521.  Is  this  the  copy  of  the 
tariff'  you  saw  in  the  office  of  the  Chicago  &  Eastern  Illinois  which 
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you  have  just  described? — A.  No,  it  is  not  the  same  paper  I  saw  there, 
but  it  is  a  transcript  I  made  from  it  myself  at  the  time. 

Q.  It  is  a  copy  of  it? — A.  It  is  a  copy  of  a  copy  which  I  made 

Mr.  Rosenthal.  That  is  a  copy  of  a  copy  ? 
then.     I  have  the  one  which  I  made  at  the  time. 

Witness.  I  have  the  copy  which  I  made  at  the  time.  This  is  the 
typewritten  copy  of  it. 

Q.  And  this  is  a  correct  copy  of  the  original  ? — A.  It  is. 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Q.  What  next,  Mr.  Durand?— A.  I  found  also  tariff  No.  10207  of 
the  Chicago  &  Eastern  Illinois,  effective  October  27,  1897,  which  can- 
celled the  10167,  last  described,  but  which  was  precisely  similar  to  it 
so  far  as  the  rate  and  the  points  of  origin  and  destination  are  con- 
cerned.    I  have  not  a  copy  of  that  here. 

The  next  was  No.  10300,  effective  December  10,  1897,  which  can- 
celled No.  10207.     This  tariff  differed  from  10167  only  in  these  re- 
spects, or  substantially  only  in  these  respects:  first,  that  the 

3092  word  "  proper  "  after  the  word  "  Evansville  "  was  omitted ;  sec- 
ond, that,  in  addition  to  naming  the  rates  from  Whiting  to 

Evansville  and  Vincennes,  the  points  included  in  10167,  the  same 
rate  of  8^  cents  was  named  to  several  other  points  in  southern  Indi- 
ana, three  or  four  other  points. 

Mr.  Rosenthal.  What  is  the  date  of  that — 1898  ? 

Witness.  Effective  December  10,  1897.  I  have  not  a  copy  of  that. 
It  was,  however,  substantially  similar  in  all  respects  to  a  tariff  of 
1901,  of  which  I  have  the  original  here — an  original.  This  is  a 
mimeograph  tariff.  I  have  one  of  the  mimeograph  copies.  This 
tariff  of  1901  states  that  it  cancels  10300  which  I  have  last  described. 

Q.  Now,  the  mimeograph  which  you  have  is  an  original? — A.  ;ft 
is  an  original  paper,  yes.  It  was  furnished  to  me  by  the  Chicago  & 
Eastern  Illinois,  and  is  identical  with  the  one  which  is  on  their  file. 
You  can  tear  that  right  out,  Mr.  Kellogg.  You  had  better  handle 
it  with  some  care  so  as  not  to  tear  it. 

Q.  All  right. — A.  I  have  typewritten  copies  of  this  if  they  will  be 
equally  satisfactory,  and  I  will  not  cut  this  out. 

Mr.  Rosenthal.  Just  the  same ;  it  doesnt  make  any  difference  to  us 
about  that. 

Witness.  It  doesnt  make  any  difference  to  us,  as  far  as  I  know. 

The  paper  produced  by  witness  was  marked  Petitioner's  Ex- 
hibit 622. 

3093  Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  522  in  evidence. 
Q.  Did  you  sufficiently  describe  this  so  that  the  testimony 

will  show  without  turning  to  the  exhibit?— A.  Possibly  not. 

Q.  I  wish  you  would,  right  in  the  testimony. — A.  This  is  original 
copy  of  the  tariff  of  the  Chicago  &  Eastern  Illinois  Railroad,  G. 
F.  D.  No.  14456,  effective  April  1st,  1901,  naming  rates  on  oil  from 
Whiting  to  various  points.  This  tariff  No.  14456  of  1901  remained 
in  effect' until  December  1, 1906,  when  it  was  cancelled. 
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Mr.  Rosenthal.  Until  what  date? 

Witness.  December  1,  1905,  when  it  was  cancelled  by  a  document 
which  I  examined,  numbered  "  Cancellation  notice  No.  2031  Cor- 
rected," the  word  "  corrected  "  being  a  part  of  the  title  of  the  can- 
cellation notice. 

Mr.  Rosenthal.  Have  you  got  a  copy  of  it  here  ? 

Witness.  Let  me  see.     I  think  I  have. 

The  witness  produces  paper  and  the  same  is  handed  to  Mr.  Rosen- 
thal, and  was  afterwards  marked  Petitioner's  Exhibit  523. 

Mr.  Rosenthal.  Can  we  have  that  put  in,  too? 

Mr.  Kellogg.  I  show  you  Petitioner's  Exhibit  523.  Is  this  the 
cancellation  notice  you  refer  to? 

Witness.  It  is.  This  is  an  original  mimeograph  copy  furnished 
me  by  the  Chicago  &  Eastern  Illinois  Railroad. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Witness.  Except  the  words  "  Exhibit  5  "  written  on  it. 

3094  Q.  Now,  have  you  stated  the  tariffs  that  you  found  in  the 
office  of  the  Chicago  &  Eastern  Illinois  Railroad? — A.  I  have 

described  all  that  I  found  which  contained  a  rate  of  8J  cents  on  oil 
from  Whiting  to  Evansville. 

Mr.  Rosenthal.  Now  let  me  ask  a  question  there.  These  tariffs 
that  you  found  in  the  files  of  the  C.  &  E.  I.,  making  a  rate  of  SJ  cents, 
did  not  contain  any  I.  C.  C.  numbers,  did  they  ? 

Witness.  They  did  not. 

Mr.  Rosenthal.  Do  you  know  when  the  use  of  the  I.  C.  C.  number 
first  began? 

Witness.  About  ten  years  ago.  I  know  that  only  from  obser- 
vation of  numerous  files  of  the  I.  C.  C. ;  I  cannot  say  from  personal 
knowledge. 

Mr.  Rosenthal.  About  1897  or  1898,  wasnt  it? 

Witness.  Somewhere  along  there. 

Q.  Any  other  rates  ? — A.  I  found  no  authority  in  those  files  for  any 
other  rate  than  11  cents  and  8^  cents. 

Q.  Now,  did  you  find  any  memoranda  with  these  tariffs 

Mr.  Rosenthal.  And  9  cents,  which  you  have  already  stated  ? 

Witness.  And  except  the  rate  of  9  cents.     That  was  an  oversight. 

Q.  Did  you  find  any  memoranda,  written  in  ink  or  pencil,  with 
these  tariffs  in  the  office,  of  which  you  took  a  copy  ? — A.  I  did. 

Q.  Please  state  what  they  are  and  where  you  found  them. 

Mr.  Rosenthal.  Well,  I  object  to  that.     We  have  entered 

3095  into  no  agreement  covering  anything  of  that  kind  with  you, 
Mr.  Kellogg. 

Mr.  Kellogg.  Why  not? 

Mr.  Rosenthal.  Our  agreement  relating  to  tariffs  and  way-bills 
does  not  relate  to 

Mr.  Kellogg.  It  related  to  payment  vouchers,  collections  and 
various  other  things. 

Mr.  Rosenthal.  Oh,  yes,  but  it  does  not  relate  to  some  endorsement . 
written  on  some  paper  by  some  unknown  person  that  nobody  knows 
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anything  about.  We  want  you  to  examine  the  man  who  made  such 
a  memorandum  so  that  we  may  cross-examine  him. 

Mr.  Ejsllogg.  "Well,  if  we  dont  do  it,  we  probably 

Mr.  Rosenthal.  I  want  to  give  you  notice  now  that  we  object  to 
that  line  of  testimony. 

Mr.  Kellogg.  All  right.     Enter  your  objection. 

Mr.  Rosenthal.  I  know,  but  it  is  not  at  all  within  any  agreement 
we  have  heretofore  made  with  you. 

Mr.  Kellogg.  I  think  it  is ;  all  memoranda  and  papers ;  that  is  my 
understanding. 

Mr.  Rosenthal.  Well,  it  could  not  have  been  your  understanding 
as  the  result  of  any  conversation  that  you  and  Mr.  Milburn  and  I  had 
in  New  York,  because  that  was  clear  and  specific. 

Mr.  Kellogg.  Well,  I  certainly  never  confined  it  to  tariffs  and  way- 
bills, because  we  would  have  to  include  the  way-bills  and  settlement 
vouchers  and  all  the  other  papers  and  books  connected  with  the  col- 
lection of  the  rates  and 

3096  Mr.  Rosenthal.  Oh,  I  understand.  All  papers  tending  to 
show  shipments,  that  shipments  were  actually  made;  all  doc- 
umentary evidence  tending  to  show  movement  of  freight,  and  all 
documentary  evidence  tending  to  make  a  rate  or  fix  a  rate,  that  we 
agreed  to. 

Mr.  KelloGg.  Or  explain  the  rate. 

Mr.  Rosenthal.  No. 

Mr.  Kellogg.  Why  not? 

Mr.  Rosenthal.  Because  we  didnt  agree  to  it.    That  answers  that. 

Mr.  Kellogg.  Well,  I  think  you  did.  But  if  you  dont  agree  on 
that,  why 

Mr.  Rosenthal.  Well,  we  dont  agree  on  that. 

Mr.  Kellogg.  All  right.  You  object  to  it,  do  you  ? 

Mr.  Rosenthal.  I  object  to  Mr.  Durand  testifying  to  any  memo- 
randimi  that  he  made  of  any  endorsem.ent  purporting  to  have  been 
written  by  anybody,  no  matter  who  the  person  may  be,  upon  any 
document,  tariff,  way-bill,  book,  or  anything  else,  as  incompetent 
and  improper  evidence. 

Mr.  Kellogg.  All  right,  Mr.  Durand.  Will  you  please  state  now 
what  memoranda  you  found,  where  you  found  it,  whether  you  took 
a  copy  of  it,  and  what  it  was. 

Witness.  I  found  in  this  same  file  which  I  have  described  as  con- 
taining copies  of  these  several  tariffs,  a  large  number  of  letters  and 
memoranda  of  different  sorts.  Some  of  these  tariffs  that  were  in 
this  file  did  not  relate  to  this  particular  rate  at  all ;  there  was 

3097  a  good  deal  of  material  in  there  which  did  not  relate  to  it. 
I  found,  however,  one  memorandum,  Avhich  was  without  any 

date,  but  which  was  placed  between  two  papers  in  this  file,  one  of 
which  papers  was  dated  November  26,  1897,  and  one  of  which  was 

dated  November  29,  1897.    This  was  a  sli^  of  paper 

Q.  Well,  what  were  the  papers  you  refer  to  of  November  2Gth  and 
November  29th  ? — A.  They  were  papers  that  had  no  connection  with 
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this  transaction.  I  simply  mention  them  because  of  the  dates,^  to 
show  the  place  where  I  found  this  memorandum.  I  saw  nothing 
further  about  its  date  than  that.  This  memorandum  was  a  sheet  of 
paper  on  which  were  written,  first,  certain  words  in  ink,  on  the  same 
side  of  the  page ;  then  certain  words  in  penciL  I  think  there  were 
only  two  different  entries. 

Q.  Did  you  take  a  copy  ? — A.  I  did. 

Mr.  MiLBURN.  Mr.  Kellogg,  we  didnt  agree  that  a  separate  memo- 
randum like  that — a  piece  of  paper — could  be  sworn  to  here  from 
a  copy  made  when  we  were  discussing  official  papers  like  tariffs? 

Mr.  Kellogg.  You  didnt  agree,  Mr.  Milburn,  that  that  paper  would 
be  material  evidence  in  this  case,  certainly  not. 

Mr.  MiLBUEN.  No,  but  we  didnt  say  that  any  paper  that  you  could 
find  in  any  railroad  office  could  be  copied  and  brought  here. 

Mr.  Rosenthal.  Or  testified  to  by  somebody  who  saw  it. 

Mr.  MiLBUEN.  We  said  all  about  tariffs,  all  about  the  papers 

3098  connected  with  the  movement  of  freight  over  a  certain  route, 
you  need  not  produce  those,  but  Mr.  Durand  or  your  other 

representatives  could  go  through  and  compile  the  information  and 
that  could  come  in,  but  I  never  dreamed  that  would  apply  to  a 
separate  memorandum. 

Mr.  Kellogg.  If  Mr.  Durand  saw  that  memorandum  it  does  not 
make  it  material.  You  have  not  agreed  that  is  evidence  against  you 
or  the  railroad  unless  we  can  show  what  it  meant.  But  I  supposed 
that  we  could  take  Mr.  Durand's  copy  of  the  original  in  lieu  of  going 
and  getting  the  original  of  any  papers. 

Mr.  EosENTHAL.  Not  at  all,  because  the  original  memorandum 
itself  you  would  have  to  prove  by  some  witness. 

Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  In  an  entirely  different  way  than  you  would  es- 
tablish a  tariff  or  way-bill  or  any  document  relating  to  the  movement 
of  freight  or  the  making  of  a  rate. 

Mr.  Kellogg.  If  that  is  so,  you  dont  waive  anything  by  this. 

Mr.  Rosenthal.  That  is  very  true,  but  you  might  just  as  well 
have  Mr.  Durand  come  on  here  and  testify  that  you  made  a  copy  of 
a  paper  stating  the  moon  was  made  of  green  cheese  and  statihg  it 
was  within  the  spirit  of  our  agreement  if  he  found  such  a  paper  in 
the  files  of  the  C.  &  E.  I. 

Mr.  Kellogg.  Of  course  we  have  got  to  show  that  that  paper  is 
material  evidence.     You  dont  waive  anything. 

Mr.  Rosenthal.  The  only  point  I  make — of  course  in  view 

3099  of  the  situation  we  are  in  here,  where  the  Examiner  cannot 
pass  upon  any  objection  we  may  make,  we  cannot  stop  you 

from  putting  in  anything  from  the  North  to  the  South  Pole,  but  we 
can  insist  that  that  which  is  going  in  is  not  within  any  agreement 
that  we  have  made. 

Mr.  Kellogg.  Well,  you  have  insisted. 

Mr.  Rosenthal.  And  that  we  do  insist. 
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Mr.  Kellogg.  You  have  so  insisted,  and  I  was  just  asking  him  to 
read  it  in.     I  shall  probably  call  the  man  who  made  it. 

Mr.  EosENTHAL.  Well,  that  is  all  right. 

Mr.  MiLBUEN.  That  is  all  right. 

Mr.  Rosenthal.  I  am  simply  giving  you  notice  now  that  we  object 
to  this  kind  of  testimony,  not  only  to  its  substance,  but  as  to  the  form 
in  which  you  are  putting  it  in. 

Mr.  Kellogg.  Yes,  I  understand.  Of  course  we  didnt  make  any 
schedule  of  papers.  It  is  impossible  for  me  to  say  what  papers  Mr. 
Durand  or  anybody  else  would  have  to  examine  in  order  to  state  what 
the  tariffs  were,  their  effect,  the  movement  of  freight,  and  the  pay- 
ment of  it.     There  are  a  great  many  different  kinds  of  paper. 

Mr.  Rosenthal.  This  memorandum  concerning  which  he  is  now 
about  to  testify  does  not  relate  to  a  tariff  or  a  rate  or  the  making  of  a 
tariff  or  a  rate. 

Mr.  Kellogg.  Well,  if  I  don't  connect  it  up  I  suppose  it  wont 

be   evidence.     So,   go    ahead,   Mr.    Durand,    and   state   where   you 

found  it  and  what  it  was.     In  that  respect  the  testimony 

3100  would  be  material  because  we  can  show  that  this  document  was 
found  by  Mr.  Durand  in  the  office  of  the  C.  &  E.  I.  Company. 

Witness.  I  have  already  stated  precisely  where  I  found  it.  It  was 
in  the  same  file,  the  same  folder,  with  those  tariffs  which  I  have  de- 
scribed. It  was  not  very  far  removed  by  other  papers  in  that  file 
from  Tariff  No.  10300  of  December,  1897,  and  it  was  lying  between 
two  papers  which  had  no  connection  with  this  transaction,  but  one  of 
which  was  dated  November  26,  1897,  and  the  other  November  29, 

1897. 

Q.  Now,  in  order  to  identify  it,  will  you  please  state  whether  you 
look  a  copy  of  it  and  how  it  read?— A.  I  did  take  a  copy  of  it. 

Mr.  Rosenthal.  Well  now,  to  the  latter  part  of  that  question, 
namely,  as  to  how  the  memorandum  read,  we  object  to  it  on  the 
ground  that  it  is  not  a  proper  way  to  prove  a  memorandum ;  upon 
the  further  ground  that  it  is  not  in  any  wise  connected  with  any  of 
the  defendants  in  this  case.  j.  ,  •     -, 

Q.  Now,  will  you  please  read  the  copy  which  you  made  of  this  doc- 
ument?—A.  I  shall  have  to  read  the  spelling  and  marks  of  all  sorts. 

Q.  Yes.— A.  (Reading.)  "  S.  J.  C.    As  I  understand  the  "s-i-t" 

"  sittiwashun  " 

Mr.  MiLBTJEN.  It  must  have  been  a  government  employe  who  wrote 

tliat.  ^.,  ^  ^,  . 

Mr.  Kellogg.  No,  a  Standard  Oil  man,  I  guess.     This  was  a  pe- 
culiar situation.     Go  ahead. 

3101  Witness.  (Resuming  reading.)  "Mr.  Page  did  not  desire 
the  .0825  rate  filed  with  I  C  C  and  for  that  reason  we  made 

tariff  read  from  Whiting  in  connection  with  C  T  T  R  R."  Below 
this  the  initials  "  B  H  H."  Below  this,  in  a  different  handwriting, 
and  in  pencil  (the  above  having  been  in  ink),  "  H.  A.  R.  says  make 
state  tariff  and  cancel  both  the  others." 
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Mr.  Rosenthal.  You  say  you  are  going  to  have  the  original  here? 

Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  Then  I  wont  stop  to  cross-examine  him  on  his 
evidence  of  copy. 

Mr.  Kellogg.  No,  I  will  send  for  the  original. 

Q.  Did  you  know  a  man  by  the  name  of  S.  J.  Cooke? — A.  I  am 
not  sure  whether  I  ever  met  him.  His  name  appears  on  the  tariff 
of  December,  189T,  as  Assistant  General  Freight  Agent  of  the  Chi- 
cago &  Eastern  Illinois  Railroad. 

Q.  Do  you  know  a  man  by  the  name  of  Mr.  Page  ? — A.  I  do. 

Q.  Howard  Page? — A.  Yes  sir. 

Q.  Was  he  at  that  time  the  Traffic  Manager  or  General  Freight 
Agent  (or  whatever  it  was  called)  of  the  Standard  Oil  Company?— 
A.  He  was. 

Mr.  Rosenthal.  Do  you  know  that? 

Witness.  He  told  me  so ;  that  is  the  only  way  I  know. 

Mr.  Kellogg.  Is  there  any  doubt  about  it  ? 

Mr.  Rosenthal.  Not  the  slightest. 

Mr.  Kellogg.  Well,  he  is  reputed  to  be. 
3102        Mr.  Rosenthal.  I  sort  of  want  to  keep  Durand  in  line  so 
he  will  testify  as  to  facts  and  not  to  conjectures. 

Witness.  That  is  the  only  knowledge  I  have,  the  fact  that  he  told 
me  so,  and  that  he  appeared  before  the  Commissioner  of  Corpora- 
tions in  my  presence,  explaining  transactions  relating  to  the  traffic  of 
the  Standard  Oil  Company  at  this  time,  and  that  he  appeared  before 
the  Industrial  Commission,  of  which  I  was  secretary,  and  in  my 
presence,  if  I  recollect  rightly,  testified  concerning  the  traffic  of  the 
Standard  Oil  Company  in  1899  or  1900. 

Mr.  MiLBUEN.  I  think  that  is  fair  evidence  that  he  occupied  the 
place. 

Mr.  Rosenthal.  In  view  of  the  fact  we  dont  deny  it,  yes. 

Q.  Do  you  know  of  a  man  connected  with  the  Chicago  &  Eastern 
Illinois  whose  initials  were  B.  H.  H.  ? — A.  I  do  not  know  such  a  man 
personally.     But  I  have  been  informed  who  he  was. 

Q.  Well,  dont  state  what  you  have  been  informed.  Did  you  see 
his  name  on  any  document,  tariff,  or  papers? — A.  I  did  not., 

Q.  Or  H.  A.  R? — A.  I  saw  the  name  of  a  man  named  H.  A. 
Rubidge  on  numerous  papers  in  the  files  of  the  Chicago  &  Eastern 
Illinois  Railroad  Company,  where  his  position  was  designated  as 
auditor. 

Q.  Did  you  have  any  examination  of  the  files  of  the  Interstate 
Commerce  Commission  made  to  see  if  these  tariffs,  8|  cent  tarifi, 
were  ever  filed  with  the  Commission? — A.  Under  my  direction  such 
an  examination  was  made,  yes. 

Q.  Do  you  know  who  made  it? — A.  I  do  not  know  the  name; 

some  clerk  of  the  Interstate  Commerce  Commission. 

8103        Q.  Well,  we  will  have  to  get  that,  then.     Did  you  examine 

the  way-bills  of  shipments  of  oil  from  Whiting,  Indiana,  to 

Evansville? — A.  I  examined  the  tissue-press  copies  of  a  large  num- 


DTJRAND.  1543 

ber  of  such  way-bills  in  the  central  office  of  the  Chicago  &  Eastern 
Illinois  Railroad. 

Q.  Those  are  originals,  are  they  not,  in  the  office? — A.  They  are 
treated  as  original  documents  in  the  office. 

Q.  You  mean  by  that  they  are  not  copied? — A.  They  are  letter- 
press copies,  and  they  are  made  at  the  time  of  the  original  prepara- 
tion of  the  way-bill,  and  are  the  official  record  in  the  central  office 
of  the  transaction. 

Q.  Now,  will  you  explain  those  way-bills  that  you  examined,  over 
what  period,  and  furnish  a  copy  thereof? — A.  You  mean  a  selected 
copy  ? 

Q.  Yes,  a  selected  copy — not  all  of  them. — A.  There  are  a  large 
number  of  them  there  in  succession.  (Handing  bunch  of  papers  to  Mr. 
Kellogg,  which  Mr.  Kellogg  submitted  to  the  attorneys  for  the  de- 
fendant.)— A.  I  examined — to  answer  your  question — these  press 
copies  of  way-bills  either  personally  or  by  a  clerk  working  under  my 
direction,  I  being  present  during  the  investigation.  I  examined  the 
files  of  these  way-bills  from  February,  1903,  to  November,  1905.  I 
do  not  mean  that  either  my  assistants  or  myself  examined  every  sep- 
arate way-bill  during  that  period,  but  we  examined  a  large  number, 
distributed  at  close  intervals  through  that  period,  and  made  copies 
of  a  large  number,  and  abstracts  of  a  still  larger  number.    I 

3104  found  that  these  way-bills  on  shipment  of  oil  to  Evansville 
were  of  two  different  series  and  two  different  characteristics. 

One  of  these  series  was  marked  up  in  the  space  for  series  number,  at 
the  right  of  the  upper  corner,  with  the  initials  "  E.  L.,"  and  the  num- 
bers of  the  way-bills,  serial  number.  This  series  of  way-bills,  all  of 
which  read,  at  the  top  of  the  way-bill,  from  Whiting  to  Evansville  as 
the  point  of  destination,  and  this  series  of  way-bills,  under  the  head- 
ing of  "  Marks,  consignee  and  destination,"  showed  ordinarily,  if  not 
always,  Evansville  as  the  destination,  and  in  no  case  shpwed  a  des- 
tination in  any  state  south  of  Evansville. 

Q.  Those  are  the  ones  marked  "  E.  L."  ?— A.  "  E.  L."  All  of  these 
way-bills  showed  on  their  face  a  rate  of  8^  cents  ,per  hundred  pounds, 
and  the  freight  charges  were  extended  at  that  rate,  that  is,  the  amount 
of  charges  due  at  that  rate,  multiplied  into  the  weight,  were  shown. 

Q.  Now,  hadnt  you  better  put  in  a  copy? — A.  I  have  no  copy  of 
that  series,  "  E.  L."  way-bill.  There  were  a  large  number  of  these 
which  I  examined. 

Q.  Did  they  differ  in  form  from  these  except  as  you  have  de- 
scribed ? — A.  They  were  similar  to  the  series  "  E  "  except  in  this 
respect:  that  on  Series  "  E,"  in  the  first  place,  there  appeared  in  all 
cases,  under  the  heading  "  Marks,  Consignee  and  Destination,"  a 
destination  at  some  town  south  of  Evansville,  in  some  southern  state 
south  of  Evansville,  and,  in  the  second  place,  the  series  "  E  " 

3105  way-bills  all  showed  a  rate  of  11  cents  per  hundred  pounds, 
and  the  freight  charges  extended  at  that  rate. 

Mr.  E.OSBNTHAL.  That  is  to  say,  all  the  way-bills  which  covered 
shipments  beyond  Evansville  showed  a  11-cent  rate? 
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Witness.  Showed  a  11-cent  rate  to  Evansville. 

Mr.    Rosenthal.  All  way-bills   showing   a   shipment    simply   to 
Evansville  showed  a  8|-cent  rate? 
'  Witness.  Exactly. 

Q.  Have  you  got  a  form  of  the  way-bills  marked  Series  E? — A. 
I  have,  and  a  number  of  them. 

Q.  Pick  out  a  representative  copy.  We  will  put  one  in  the  record. 
I  dont  think  it  is  necessary  to  put  in  any  more. 

Papers  produced  by  witness  were  marked  Petitioner's  Exhibit  524. 

Q.  Is  Exhibit  624  a  copy  of  one  of  the  way-bills  that  you  have 
described,  of  the  Series  "  E  "  ? — A.  It  is  in  this  sense ;  the  impression 
copies  (tissue  copies)  which  we  examined  did  not  in  all  cases,  per- 
haps in  most  cases,  show  the  printed  part  of  the  way-bill;  or,  if  it 
showed,  it  showed  it  only  indistinctly.  But  we  had  forms,  which  are 
the  standard  forms  which  have  long  been  used  by  the  Chicago  & 
Eastern  Illinois  Railroad  for  their  way-bills,  and  by  placing  these 
forms  under  the  tissue  copies  and  observing  the  blanks  therein,  it 
was  possible  to  determine  precisely  where  those  various  entries 
should  be  made  on  the  form.  By  taking  one  of  those  printed  forms 
the  entries  were  copied  off  on  to  it.     All  of  those  entries  in  ink  there 

were  the  exact  copy 

S106        Mr.  Kellogg.  Wait  a  moment.     If  you  will  erase  that  ques- 
tion, Mr.  Reporter,  I  will  go  back. 

Mr.  Rosenthal.  I  object  to  the  witness  coaching  the  lawyer! 
'  Q.  Referring  to  this  exhibit  524,  how  many  copies  did  you  take, 
and  of  what  period  have  you  got  copies  of  the  way-bill  ? — A.  I  took 
one  or  two — I  copied,  that  is  to  say,  one  or  two  of  the  tissue  impres- 
sion-book, and  they  are  entered  in  the  proper  blanks  on  the  printed 
form. 

Q.  And  you  have  got  those  copies  with  you  ? — A.  I  have. 

Mr.  Kellogg.  Do  you  want  to  use  those  further  ? 

Q.  Those  were  the  records  in  the  office  of  the  C.  &  I.  Mr.  Durand 
has  all  those  copies.  He  took  one  or  two  each  month  all  the  way 
through. 

Mr.  Kellogg.  I  offer  this  as  a  form  of  the  way-bill. 

Q.  Now,  did  you  examine  the  collection  vouchers  during  the  same 
period  from — ^what  was  that  date? — A.  February,  1903. 

Q.  To— what  date?— A.  November,  1905. 

Q.  To  November,  1905,  showing  the  rate  of  freight  which  was  ac- 
tually paid  by  the  Standard  Oil  Company  on  all  shipments  between 
those  dates  ? — A.  I  examined  such  collection  of  vouchers. 

Mr.  Kellogg.  Wait  a  moment.  If  you  will  erase  that  question, 
Mr.  Reporter,  I  will  go  back. 

Mr.  RosENTHALL.  I  object  to  the  witness  coaching  the  lawyer! 

Q.  Referring  to  this  exhibit  524,  how  many  copies  did  you  take, 
and  of  what  period  have  you  got  copies  of  the  way-bill  ? — A.  I  took 
one  or  two — I  copied,  that  is  to  say,  one  or  two  each  month  from  Feb- 
ruary, 1903,  to  November,  1905,  and  is  some  cases  a  larger  number 
than  that. 
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,    Q.  And  you  have  got  these  copies  with  you  ? — A.  I  have. 

Mr.  Kellogg.  Do  you  want  to  use  those  further?     Mr.  Durand 
has  all  those  copies.     He  took  one  or  two  each  month  all  the  way 
through. 

3107  Mr.   Rosenthal.  We   will  have  Mr.    Felton   run  through 
them,  that  is  all. 

(The  papers  were  examined  by  Mr.  Felton.) 

Q.  Now,  Mr.  Durand,  referring  to  this  bill.  Exhibit  524,  those  of 
the  Series  "  E  "  containing  the  11-cent  rate,  did  they  all  have  Whiting 
as  the  origin  of  the  freight? — A.  All  those  of  which  I  made  copies 
show  Whiting  as  the  origin  of  the  freight,  and  all  those  that  I  re- 
member did  so.  I  dont  remember  any,  in  other  words,  that  did  not 
show  "Whiting  as  the  origin  of  the  freight. 

Q.  And  they  all  contained  the  11-cent  rate?— A.  Yes. 

Q.  And  the  place  under  the  head  of  "  Marks,  Consignee  and  Desti- 
nation," did  they  state  Standard  Oil  and  some  towns  south  of  Evans- 
ville  as  the  destination  ?— A.  The  large  proportion  of  them  indicated 
the  Standard  Oil  Company  as  the  consignee,  but  some  few  did  not. 
But  in  all  cases  they  indicated  as  the  point  of  final  destination  some 
point  south  of  Evansville  in  the  states  of  Kentucky,  Tennessee,  Ala- 
bama, Georgia,  and  two  or  three  others. 

Q.  And  they  named  the  rate,  Series  "  E,"  of  11  cents  a  hundred?— 
A.  Yes.  Furthermore,  in  all  cases,  or  substantially  all, — I  cant  say 
positively,  but  all  which  I  had  copies  made  of  showed  on  the  face 
of  the  press  copy  a  reference  to  a  collection  voucher ;  that  is,  the  ini- 
tials "C.V."  and  a  number,  being  the  number  of  a  "C.V.",  which 
"C.V."   stands   for   "Collection  Voucher."    These  references 

3108  were  written  on  the  tissue  copy  in  pencil  or  indelible  pencil 
and  were  no  part  of  the  original  papers,  as  could  be  seen  from 

their  form.  The  same  is  also  true  with  reference  to  "S.V.",  or 
"  Switching  Voucher,"  which  often  appears  on  them.  It  is  not  part 
of  the  original  impression,  but  is  written  over  that  impression  in  a 
different  hand. 

Mr.  Felton.  What  does  "  S.V."  stand  for? 

Witness.  Switching  Voucher. 

Mr.  Felton.  And  "  R.S.V."  ? 

Witness.  Possibly   "Relief   Switching   Voucher;"  I    dont  know 

positively. 

An  adjournment  was  here  taken  until  the  morning  of  Friday, 
January  24,  1908.  

3109  Hearing  Room,  Interstate  Commerce  Commission, 

Washington,  D.  G.,  January  U,  1908—10:30  a.  m. 
The  hearing  was  resumed  before  the   Special  Examiner,   Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg 
and  Charles  B.  Morrison ;  on  behalf  of  the  Defendants,  Messrs.  John 
G.  Milburn  and  Moritz  Rosenthal. 
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E.  D.  DuEAND,  recalled  on  behalf  of  the  Petitioner,  and  his  Direct- 
examination  resumed,  as  follows: 
By  Mr.  Kellogg: 

Q.  Mr.  Durand,  did  you  examine  any  other  papers,  to  show  what 
rate  was  actually  paid  by  the  Standard  Oil  Company  on  these  cars, 
under  Series  "  E,"  that  were  billed  at  11  cents,  and  under  the  Series 
"  E.L."  that  were  billed  at  8^  cents;  and,  if  so,  state  what  documents 
you  examined,  and  produce  a  copy. — A.  I  examined  a  large  number 
of  documents  marked  with  the  initials  "  C.V.,"  which  stand  for  the 
words  "  Collection  Voucher."  These  documents  represented  the  col- 
lection of  charges  on  numerous  cars  of  oil  which  had  been  way -billed 
at  the  rate  of  11  cents  per  hundred  pounds,  on  the  series  of  way-bills 
known  by  the  initial  "  E."  I  did  not  find  any  documents  of  that 
character,  nor  did  I  examine  any  other  documents,  bearing  on  the 
collection  of  charges  on  the  way-bills  marked  "  E.L.,"  which  contain 
the  rate  of  8^  cents  to  Evansville  proper,  local. 

Q.  Did  you  examine  all  the  collection  of  vouchers  between 

3110  any  definite  periods  ? — A.  I  examined  all  the  collection  vouch- 
ers which  were  in  the  file  of  the  Chicago  &  Eastern  Illinois 

Railroad  for  the  period  from  January  1,  1899,  to  November,  1905 — 
all  those  which  related  to  this  subject.  They  were  nearly  a  continu- 
ous series.     There  were  a  few  entirely  missing  from  this  file. 

Q.  How  many? — A.  Perhaps,  all  together,  half  a  dozen,  out  of 
this  period  of  several  years;  possibly  a  dozen.  There  Avere  two  of 
these  collection  vouchers,  ordinarily,  for  each  month,  representing, 
each,  a  period  of  half  a  month. 

Q.  At  what  rate  was  the  oil  freight  paid  for  on  those  way-billed 
at  11  cents,  under  Series  "E?" — A.  As  determined  by  the  detailed 
examination  of  a  number  (which  I  will  afterwards  explain)  of  these 
collection  vouchers,  in  those  cases,  the  rate  paid  on  part  of  the  oil 
was  8i  cents,  and  on  other  cars  6  cents  per  hundred  pounds,  from 
Whiting  to  Evansville. 

Q.  Now  give  me  a  copy? 

Mr.  Kellogg.  I  will  substitute  the  original  for  the  copy  that  has 
been  marked. 

The  original,  so  substituted  for  Petitioner's  Exhibit  525 — 4  sheets, 
was  marked  Petitioner's  Exhibit  525 — i  sheets. 

Other  papers  produced  by  the  witness  were  marked,  respectively, 
as  follows:  Petitioner's  Exhibit  526 — 4  sheets;  Petitioner's  Exhibit 
527—2  sheets;  Petitioner's  Exhibit  528—1  sheet. 

3111  Q.  I  show  you  Petitioner's  Exhibit  525.  Please  state  what 
that  is — A.  That  is  a  copy,  made  by  me  or  under  my  direc- 
tion and  in  my  presence,  from  an  original  paper  which  we  found  in 
the  files  of  the  Chicago  &  Eastern  Illinois  Railroad,  each  sheet  of  it 
being  marked  with  the  designation  "  C.  V.  29007,"  and  dated  Decem- 
ber, 1903.  It  consists  of  a  bill  stated  as  rendered  to  the  Standard 
Oil  Company  by  the  Chicago  &  Eastern  Illinois  Railroad,  for  freight 
charges  on  shipments  of  oil  from  Whiting  to  Evansville,  and  of 
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two  copies  of  a  statement  of  billing,  bearing  the  same  number  and 
attached  in  the  original  file  to  the  bill  proper,  the  statement  of  bill- 
ing being  a  list  of  cars  with  the  way-bill  numbers,  the  car  numbers, 
the  freights,  the  weights,  and  other  description. 

Q.  Explain  the  document. — A.  The  explanation  of  this  document 
is  very  intricate,  and  in  order  to  best  explain  it  I  think  it  would  be 
desirable  to  introduce  another  document,  which  bears  upon  the 
same  subject,  namely,  collection  voucher  1309. 

Q.  I  show  you  collection  voucher  1309,  marked  Petitioner's  Ex- 
hibit 526,  consisting  of  three  pages.  Is  that  the  one  you  refer  to  ? — A. 
It  is.  This  is  a  document  similar  in  general  character  to  Exhibit 
525,  except  that  instead  of  there  being  two  copies  of  a  statement  of 
billing  attached  to  the  bill,  there  is  only  one  such  statement  of  billing. 
This  is  a  complete  copy  of  all  the  papers  that  were  connected  together 
in  the  file  of  the  Chicago  &  Eastern  Illinois  Railroad,  relating  to 
collection  voucher  No.  1309.     The  statement  of  billing  bears 

3112  the  same  number,  and  both  ijelate  to  shipments  during  August, 
1904.    This  was  copied  by  me,  or  under  my  direction,  and  in 

the  same  manner  as  the  last  exhibit. 

Q.  This  is  a  complete  set  of  that  particular  collection  voucher? — 
A.  Yes. 

Q.  Please  explain  that,  with  the  two  documents  together,  and  how 
you  arrived  at  the  actual  freight  rate  paid  under  those  way-bills. — 
A.  This  document,  collection  voucher  No.  1309,  as  it  appeared  in  the 
files  of  the  Chicago  &  Eastern  Illinois  Railroad,  consisted  of  a  printed 
form,  on  which  were  typewritten  the  principal  entries,  part  of  which 
read  as  follows :  "  September  13,  1904.  For  freight  charges  on  all 
billed  prepaid  to  Evansville,  from  August  15  to  31,  1904,  but  which 
have  not  been  prepaid  and  are  collectible  from  your  company,  as  per 
agreement,  statement  attached,"  and  the  original  typewriting  then 
read  "  $1,538.79."  This  amount  was  struck  through,  with  red  ink, 
and  entered  under  the  typewriting  of  the  text  which  I  have  mentioned 
were  the  figures  which  appear  on  the  exhibit,  designating  a  certain 
number  of  pounds  at  8J,  with  an  amount  extended  at  that  rate,  and 
a  certain  number  of  pounds  at  6,  with  the  number  of  dollars  ex- 
tended at  thdt  rate,  and  a  certain  number  of  pounds  at  17,  all  of 
which  appear  on  the  bill. 

Q.  Well,  to  eliminate  the  question  of  the  "  17,"  the  l7-cent  rate  was 
not  oil,  was  it  ? — A.  It  was  not  oil ;  it  was  candles. 

Q.  A  small  amount  of  that,  is  there? — A.  A  very  small. 

Q.  The  8i-cent  and  the  6-cent  rate  charged  on  that  collection 
voucher  to  the  Standard  Oil  Company  were  for  refined  oils  ? — 

3113  A.  I  determine  that  by  an  examination  of  the  statement  of 
billing  which  was  attached  for  refined  oil  in  its  various  forms, 

including  lubricating  oil  and  naphtha. 

Q.  From  the  accompanying  statements  of  the  way-bills  attached 
to  that  voucher,  how  was  the  SJ  cents  and  the  6  cents  a  hundred 
arrived  at? — A.  I  found,  on  examining  this  statement  of  billing 
which  was  attached  to  the  collection  bill,  that  there  were  entered  the 
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vray-bill  numbers  and  car  numbers  of  a  large  number  of  cars,  a,nd 
the  weight  of  each  such  car ;  also,  at  the  right-hand  side,  a  destination 
(all  of  which  destinations  are  at  points  south  of  Evansville)  and  op- 
posite this  destination  there  was  entered,  in  the  margin,  either  a  check 
mark  (it  will  appear  on  the  statement  of  billing  what  the  character 
of  that  mark  was)  or  a  plus  sign.  I  have  caused  to  be  added  up  the 
weights  of  all  the  cars  which  were  thus  designated  -^ith  a  check 
mark,  and  also  the  weights  of  all  the  cars  which  were  designated  with 
a  plus  sign.  I  have  the  weights  here,  but  I  suppose  it  is  not  necessary 
to  more  than  read  the  result.  I  find  that  the  sum  of  the  weights  of 
all  the  cars  which  were  thus  designated  with  a  check  sign  is  1,523,041 
pounds.  I  find,  on  the  collection  bill  itself  1,522,541  pounds,  desig- 
nated as  taking  a  rate  of  SJ  cents.  There  is  a  difference  in  these 
amounts  of  500  pounds,  which  is  obviously  due  to  a  clerical  error  of 
500  in  the  transcription  of  this  document,  either  by  my  assistants 
who  transcribed  it  or  possibly  in  the  original  document. 
Q.  You  have  checked  it  over  yourself? — A.  I  have. 

3114  Q.  Well,  the  amount  comes  out  the  same,  and  the  freight 
comes  out  the  same? — A.  By  multiplying,  yes.     No,  of  course 

not.  You  cant  multiply  one  figure  by  8|,  and  a  different  figure  by 
8|  and  get  the  same  amount. 

Q.  Well,  the  question  is  whether  the  rate  was  paid  on  the  correct 
amount  or  the  incorrect  amount. — A.  The  rate  was  paid  on  the 
amount  of  1,522,541  pounds,  which  is  probably  the  correct  amount; 
the  total  which  I  have  obtained  by  addition  being  probably  erroneous 
by  the  amount  of  500  pounds,  on  account  of  a  clerical  error.  I  may 
say  further,  however,  that  the  total  weight  of  all  the  cars,  including 
those  marked  with  a  check  and  those  not  so  marked,  as  stated  upon 
the  statement  of  billing,  corrected,  in  the  original  paper  which  we 
saw,  by  one  or  two  red  ink  entries, — the  corrected  amount  is  given 
1,970,4Y9  pounds,  which  is  precisely  the  sum  of  the  three  items  of 
weights  appearing  on  the  collection  bill — indicating  that  the  sum  of 
these  items  was  supposed  to  be  correct. 

Mr.  EosENTHAL.  Well,  I  understand  Mr.  Durand  is  testifying  to 
papers  and  not  to  inferences  from  those  papers. 

Mr.  Kellogg.  Well,  but  the  papers  show  what  he  is  testifying  to. 

Q.  Go  ahead;  explain  it. — A.  The  sum  of  the  weights  of  the  cars 
marked  with  a  plus  sign  was  446,158  pounds,  which  is  the  amount 
shown  on  the  bill  as  taking  a  rate  of  6  cents. 

Q.  Where  were  those  towns  that  took  a  rate  of  6  cents? — A.  The 
names  of  the  towns  mentioned  here,  which  took  a  rate  of  6 

3115  cents,  were  as  follows :  Athens,  Georgia ;  Humboldt,  Tennessee; 
Birmingham,  Alabama 

Mr.  EosENTiiAL.  You  mean  it  took  a  Whiting-Evansville  6 -cent 
rate? 

Witness.  Yes. 

Mr.  KJ3LL0GG.  Yes ;  that  is  right. 

Witness.  (Resuming.)  Blue  Eidge,  Georgia;  Springfield,  Ten- 
nessee; McKenzie,  Tennessee;  Eufaula,  Alabama;  Columbus, Georgia; 
Elberton,  Georgia.     That  is  all. 


DUEAND.  1549 

Q.  The  rest  of  the  towns  took  what  rate  ? — A.  SJ  cents. 

Q.  Were  all  of  those  towns  south  of  Evansville  ? — A.  Yes. 

Q.  And  you  mean  the  rate  from  Whiting  to  Evansville A.  Was 

8|  or  6  cents,  as  the  case  might  be. 

Q.  Did  you  check  that  collection  voucher  and  the  statement  of  the 
billing  attached,  with  the  original  billing  in  the  office  of  the  C.  &  E.  I. 
Railroad,  to  which  you  have  testified,  and  a  copy  of  which  (Pei;i- 
tioner's  Exhibit  524)  has  been  put  in  evidence? — A.  I  checked  a 
limited  number  of  cars  in  that  way.  That  particular  one  is  not  a 
way-bill  of  that  character. 

Q.  Well,  I  didnt  say  this  way-bill  was  the  one.  But  I  say  of  the 
form. — A.  Yes,  I  did.  I  compared  the  entries  of  certain  cars  (I  do 
not  know  now  whether  I  can  mention  the  particular  ones  which  were 
listed  in  this  statement  of  billing)  and  found  the  original  way-bills 
thereof,  or  rather  the  press  copy  thereof,  in  the  files,  all  of  which 
were  billed  at  11  cents  per  hundred  pounds  from  Whiting  to  Evans- 
ville. 

Q.  I  notice  the  statement  of  billing  attached  to  the  collection 
voucher  itself,  shows  the  11-cent  rate. — A.  It  does;  and  at 

3116  the  top  it  is  marked  "  11-cent  oil."  Also  the  freight  charges 
are  computed  on  this  statement  of  billing,  for  each  car,  at  the  rate 
of  11  cents,  and  the  aggregate  amount  of  the  freight  charges  at  the 
rate  of  11  cents,  including  a  small  amount  of  candles  at  a  higher 
rate,  is  stated  at  the  bottom,  opposite  the  aggregate  weight.  The 
same  was  true  of  each  of  the  collection  vouchers. 

Q.  What  was  the  difference  between  the  11-cent  rate  and  the  rate 
actually  charged  in  the  particular  case,  in  dollars? — A.  In  this  par- 
ticular case,  the  charge  on  this  1,970,479  pounds  of  oil,  which  includes 
a  small  amount  of  candles,  at  the  rate  of  11  cents  on  the  oil  and  a  lit- 
tle higher  rate  on  candles,  amounted  to  $2,168.53.  The  amount 
charged  to  the  Standard  Oil  Company  for  the  same  oil  as  appearing 
on  the  collection  bill  No.  1309,  was  $1,526.82. 

Mr.  Ejellogg.  I  offer  in  evidence  Petitioner's  Exhibits  525  and  526. 

Mr.  Rosenthal.  Let  Mr.  Felton  examine  them. 

Witness.  I  want  to  explain  Petitioner's  Exhibit  525. 

Q.  Please  explain  Petitioner's  Exhibit  525,  in  connection  with  Pe- 
titioner's Exhibit  526.— A.  Exhibit  525,  namely,  the  collection 
voucher  No.  29007,  had  attached  to  it  two  statements  of  billing  in- 
stead of  one,  as  was  the  case  with  1309.  The  first  of  these  statements, 
or  at  least  one  of  them,  contained  all  the  cars,  in  serial  order,  that  is, 
the  way-bills  being  listed  in  serial  order,  with  an  aggregate  weight. 
The    second    statement    of   billing    consisted    of   two    pages, 

3117  on  one  of  which  appeared  the  greater  number  of  the  cars,  and 
on  the  other  the  remainder;  the  second  statement  of  billing 

containing  altogether  all  of  the  cars  contained  in  the  first,  with  the 
same  entries  respecting  them,  and  the  aggregate  weight  shown  in  the 
second  statement  being  the  same  as  in  the  first.  The  destinations  of 
the  cars  are  stated  in  the  second  statement  of  billing,  as  well  as  in 
the  first,  and  on  the  second  sheet  of  this  second  statement  of  billing 
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are  included  some  of  the  towns  which,  in  collection  voucher  1309, 
were  marked  with  plus  signs,  and  on  the  first  sheet  are  included  a 
large  number  of  towns  which  were  marked  with  check  signs  in  the 
other  collection  voucher.  I  therefore  multiplied  the  aggregate 
weight  of  the  cars  on  the  first  page  of  this  statement  of  billing,  by 
8;^  cents,  and  the  aggregate  weight  of  the  cars  shown  on  the  second 
page  by  6  cents.  I  can  state  the  result  of  that  computation.  The 
aggregate  weight  of  the  oil  on  the  first  page  was  1,225,302  pounds, 
which,  multiplied  by  8^  cents  per  hundred  pounds,  gives  $1,010.87. 
The  weight  of  the  oil,  on  the  second  page,  was  249,517  pounds,  which, 
multiplied  by  6  cents  per  hundred  pounds,  gives  $149.71.  The  sum 
of  these  two  amounts  is  $1,160.58,  which  is  precisely  the  amount  ap- 
pearing in  red  ink  as  a  correction  on  the  collection  voucher  or  bill 
No.  29007.  I  examined  press  copies  of  a  number  of  way-bills  of  cars 
listed  in  this  statement  of  billing,  IS^o.  29007,  and  found  that  all  of 
them  showed  a  rate  of  11  cents  per  hundred  pounds. 

Mr.  E(5sENTHAL.  All  that  you  examined,  you  mean? 

3118  Witness.  All  that  I  examined.     The  statement  of  billing  it- 
self shows,  opposite  each  car,  a  rate  of  11  cents  per  hundred 

pounds,  with  the  freight  charges  extended  at  that  rate,  except  with 
regard  to  candles. 

Q.  Did  you  examine  any  other  papers  in  connection  with  Peti- 
tioner's Exhibits  525  and  526  ? — A.  No,  not  in  connection  with  those 
particular  exhibits. 

Q.  I  show  you  Petitioner's  Exhibit  627,  in  two  sheets.  Is  that  the 
one  you  want  next? — A.  Yes.  This  is  collection  voucher  No.  7568, 
covering  shipments  for  the  second  half  of  December,  1904,  similar  in 
form  to  No.  1309,  except  that  on  the  bill  rendered  to  the  Standard 
Oil  Company  there  is  no  rate  indicated,  nor  any  weights.  In  fact, 
on  neither  the  bill  nor  the  statement  of  billing  does  any  rate  other 
than  11  cents  per  hundred  pounds  appear.  On  this  statement  of 
billing  attached,  however,  there  appear  at  the  right-hand  side,  check 
marks  and  plus  signs  similar  in  character  to  those  appearing  on  bill 
No.  1309.  I  have  caused  to  be  added  up  the  weight  of  all  the  cars  in 
this  statement  of  billing  marked  with  a  check  sign,  and  also  the 
weight  of  all  those  marked  with  a  plus  sign,  and  have  multiplied  the 
weight  of  the  first  group  by  8^  cents  per  hundred  pounds,  and  of  the 
second  by  6  cents.  The  results  are  as  follows :  The  cars  marked  with 
check  signs  aggregate  in  weight,  1,593,410  pounds.  Multiplying  this 
by  8|  cents  per  hundred  pounds  gives  $1,314.56.  The  weight  of  the 
cars  marked  with  a  plus  sign  is  251,246  pounds.  Multiplying  this 
by  6  cents  per  hundred  pounds  gives  $150.75.     Adding  these 

3119  two  figures  gives  a  total  of  $1,465.31,  which  is  precisely  the 
amount  appearing  before  correction  in  red  ink,  appearing  in 

typewriting  upon  the  bill  addressed  to  the  Standard  Oil  Company, 
No.  7,568,  which  accompanied  this  statement  of  billing.  The  state- 
ment of  billing  itself  shows,  opposite  each  car  of  oil,  a  rate  of  11 
cents  per  hundred  pounds,  with  the  freight  charges  extended  thereat, 
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and  the  total  freight  charge,  computed  on  the  aggregate  weight,  at 
the  bottom,  of  $2,030. 

Q.  What  is  the  difference  between  the  11-cent  rate  and  the  rate 
that  the  collection  voucher  showed  was  paid  ? — A.  The  amount  shown 
as  paid  was  $1,436.78,  as  corrected ;  the  original  amount  having  been 
$1,465.31.  The  difference  is  about,  but  not  quite,  $600.  I  examined 
a  large  number  of  press  copies  of  way-bills  of  cars  listed  in  this  state- 
ment of  billing,  and  found  in  all  cases  that  they  bore  the  rate  of  11 
cents  per  hundred  pounds.  I  made  copies  of  about  ten  of  these  press 
copies  of  way-bills,  all  of  which  are  listed  in  that  statement  of  billing, 
and  which  I  have  here.  They  are  all  similar  in  general  character. 
All  are  billed  at  11  cents,  with  the  freight  charges  extended  thereat._ 

Mr.  RosBNTHAL.  How  many  way-bills  were  there,  all  together,  in 
the  files  which  you  examined? 

Mr.  Kellogg.   (Handing  witness  papers.)     Count  those  up. 

Mr.  EosENTHAL.  I  dout  mean  with  respect  to  just  this  one  collec- 
tion voucher,  but  all-told. 

Witness.  Way-bills  of  oil? 

3120  Mr.  Rosenthal.  Yes,  during  those  years. 

Witness.  I  do  not  know  the  exact  number.  1  could  give 
an  approximate  estimate. 

Mr.  Rosenthal.  A  great  many  thousand,  were  there  not? 

Witness.  During  the  entire  period  of  years,  several  thousand ;  not 
"  a  great  many  thousand;"  less  than  ten  thousand,  I  should  say. 

Mr.  Rosenthal.  And  how  many,  all  told,  did  you  examine,  of 
those  ten  thousand,  approximately?  , 

Witness.  I  and  my  assistants— I  didnt  do  all  of  this  person- 
ally  

Mr.  Rosenthal.  How  many  did  you  examine? 

Witness.  I  examined  probably  not  over  one  hundred,  but  my  as- 
sistants examined  a  great  many  more  and  made  copies 

Mr.  Rosenthal.  Did  you  examine  a  hundred? 

Witness.  I  think  I  examined  at  least  a  hundred. 

Mr.  Rosenthal.  How  many  assistants  did  you  have? 

Witness.  Two,  at  the  time  I  was  working  on  that  particular  thing. 

Mr.  Rosenthal.  Did  they  examine  more  than  several  hundred  ? 

Witness.  I  cant  be  sure;  at  least  several  hundred.  They  exam- 
ined a  great  many,  and  covering  the  entire  period  from  1903  on. 
They  did  not  examine  way-bills  extensively  prior  to  1903. 

A  paper  was  marked  Petitioner's  Exhibit  529 — one  sheet. 

Q.  I  show  you  Petitioner's  Exhibit  529.  Is  this  one  of  the  way- 
bills scheduled  in  Petitioner's  Exhibit  527?— A.  It  is.     It  is 

3121  the  first  of  such  way-bills,  to  wit.  No.  Ill,  dated  December  15, 

1904. 
Q.  And  this  is  a  copy  that  you  took  from  the  office  of  the  C.  &  E.  I. 
Railroad? — A.  A  copy  I  made  from  a  press  copy  appearing  in  the 
file  of  the  C.  &  E.  I.  Railroad  (Chicago  and  Eastern  Illinois  Rail- 
road). 
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Mr.  Kellogg.  I  offer  it  in  evidence. 

Q.  Now,  did  you  examine  all  of  the  way-bills  for  one  month?— 
A.  I  had  my  assistants,  under  my  immediate  direction,  examine 
every  way-bill  of  shipments  of  oil  from  Whiting  to  Evansville,  both 
Evansville  local  way-bills  and  Evansville  way-bills  without  the  local 
for  the  month  of  October,  1904.  All  of  the  way-bills  for  that  month, 
which  were  marked  with  the  initial  "  E,"  showing  destinations  be- 
yond Evansville,  showed  the  rate  of  11  cents  per  himdred  pounds. 

Q.  I  show  you  Petitioner's  Exhibit  528.  What  is  that?— A.  This 
is  a  copy,  made  by  me,  from  the  bill  of  the  Chicago  &  Eastern  Illinois 
Railroad  addressed  to  the  Standard  Oil  Company,  No.  10151,  cover- 
ing shipments  of  oil  from  February  1  to  15, 1905.  It  is  copied  in  ink 
and  type,  etc.,  in  exactly  the  manner  in  which  it  appeared  on  the 
original  record. 

Q.  That  is  not  the  billing? — A.  No. 

Q.  You  didnt  copy  the  billing  at  all? — A.  No.  It  shows  the  rate 
on  its  face. 

Q.  This  voucher  shows  the  rate  on  the  face,  does  it  not? — ^A.  It 
does. 

Q.  Please  explain  this.     You  say  that  is  an  exact  copy? — 

3122  A.  Yes,  including  the  pencil  marks  on  it,  even,  as  they  appear 
in  the  original.    The  pencil  marks  appear  to  be  of  no  impor- 
tance, but 

Q.  Please  read  the  main  part  of  that,  so  that  it  will  appear 
in  the  record  in  connection  with  your  testimony. — A.  "  Standard 
Oil  Company,  Chicago,  Illinois,  to  the  Chicago  &  Eastern  Illinois 
Railroad  Company,  Dr.  February  20.  For  freight  charges  on 
oil " 

Mr.  Rosenthal.  February  20,  what  year? 

Witness.  The  date  is  given  in  another  place.  I  am  reading 
exactly  what  appears  here.  (Continuing.)  "  February  20,  for 
freight  charges  on  oil  billed  prepaid  to  Evansville  from  Feb.  1  to  16, 
inclusive,  but  which  have  not  been  prepaid  and  are  collectible  from 
your  company  as  per  agreement,  statement  attached.  Oil  1,572,598 
pounds,  at  8^  cents  (^)  $1,297.39.  Candles,  720  pounds  at  20  cents, 
$1.44."  And  the  total  is  given  opposite,  "  $1,298.83."  At  the  upper 
corner  appears  "  Month  of  February,  1905." 

Q.  You  didnt  take  a  copy  of  the  billing  attached  ? — A.  I  did  not, 
but  I  examined  it. 

Q.  What  rate  did  it  show  in  the  billing  ?— A.  It  showed  a  list  of 
cars 

Mr.  Rosenthal.  Just  a  minute.  I  understand*  that  any  paper 
concerning  which  Mr.  Durand  testified,  he  was  to  have  a  copy  here, 
wasnt  he? 

Mr.  Kellogg.  Only  samples.    You  would  not  expect  him  to  bring 
copies  of  all  the  billing  of  this  company  ? 
Mr.  Rosenthal.  No. 

3123  Mr.  Kellogg.  He  testified  what  the  billing  was— the  rate 
in  the  billing. 
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Mr.  EosEXTHAL.  Well,  I  will  hear  his  answer,  and  then  I  will 
determine  how  important  it  may  be. 
Mr.  Kellogg.  All  right. 

Witness.  The  statement  of  billing  attached  to  this  was  similar  in 
character  to  those  which  I  have  produced  here,  containing  a  list  of 
cars,  the  aggregate  weight  of  which  corresponded  to  the  weight 
specified  on  this  bill.  Each  of  these  cars  showed,  opposite  the  weight, 
a  rate  of  11  cents  per  hundred  pounds,  so  far  as  oil  was  concerned, 
with  an  extension  of  the  freight  charges  at  that  rate. 

Mr.  Rosenthal.  You  mean  similar  to  the  billing  attached  to  Peti- 
tioner's Exhibits  525  and  526? 
Witness.  Precisely  so. 

Mr.  Rosenthal.  Have  you  notes  on  your  examination  of  the  bills, 
corresponding  to  that  statement? 

Witness.  I  have  notes  made  at  the  time,  yes. 
Mr.  Rosenthal.  And  they  cover  the  rates  shown  on  those  bills? 
Witness.  I  should  have  to  examine  them  to  make  sure  of  that.    I 
examined  every  one  of  those  way-bills,  however. 

Mr.  Rosenthal.  Please  examine  your  notes  that  you  made  in  con- 
nection with  your  examination  of  those  statements,  and  let  me  know 
what  your  notes  show  with  respect  to  the  rate  that  appears.     The 
reason  I  ask  that,  Mr.  Durand,  is  that  my  information  is  that 
3124    the  rate  shown  on  those  bills  was  probably  8^  cents. 

Witness.  I  am  sure  you  are  mistaken  in  respect  to  that.  I 
have  a  copy  taken  at  the  time,  of  the  total  weight  and  the  total  charge 
on  that  particular  bill,  which  total  weight  and  charge  show  an  aver- 
age of  11  cents  per  hundred  pounds.  That  is  at  least  one  note  that  I 
have  of  the  examination  which  was  made  at  that  time,  and  which  I 
can  show  you  if  you  so  desire.  Let's  see.  AVhat  is  the  period  that 
this  covers? 

Mr.  Kellogg.  This  is  February  20,  1905. 

Witness.  The  total  weight,  as  I  noted  at  the  time,  of  all  the  ship- 
ments covered  by  that  statement  of  billing  attached  to  this  collection 
bill  was  984,949  pounds,  and  the  amount  of  freight  charges  appearing 
opposite  it  was  $1,086.50,  which  makes  an  average  (which  I  have  had 
worked  out  here)  of  11  cents  per  one  hundred  pounds.  The  amount 
of  charges  shown  on- 


Mr  Rosenthal.  The  question  is  what  was  the  rate  in  cents  per 
hundred  that  appeared  upon  the  bills  in  the  rate  column— or  have 

you  any  note  on  that?  „     .      ,    ,  ^  j  u 

Witness  I  wish  this  entire  answer  of  mine  to  be  corrected,  because 
the  period  covered  here  is  not  the  second  half  of  February,  but  the 
first  half  of  February,  and  I  was  reading  the  figures  for  the  second 
half  of  February. 

Mr  Kellogg.  I  did  not  notice  the  difference  myself. 
Witness    For  the  first  half  of  February,  which  is  the  period  covered 
by  that  bill,  the  aggregate  weight  of  the  cars  shown  m  the  attached 
statement  of  billing  was  1,573,318  pounds.    That  includes  the  candles 
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and  is  the  weight  corresponding  to  the  total  given  there  on  the 
3125     bill.     The  aggregate  charges  appearing  opposite  that  amount 

were  $1,731.30.  This  gives  an  average  of  11  cents  per  hundred 
pounds. 

Mr.  Kellogg.  Now  look  for  any  further  minutes  that  you  have  got. 

Witness.  I  am  examining  my  records  made  at  the  time,  to  see - 

Mr.  EosENTHAL.  You  have  not  answered  mv  question  yet,  you 
know. 

Witness.  I  am  searching  for  my  notes.  (Witness  looks  through 
papers.)  I  did  not  make  any  note  at  the  time,  other  than  that  which 
I  have  read,  as  to  the  total.  My  recollection  is  very  clear  that  at  that 
time  they  did  show,  opposite  each  car,  that  rate  of  11  cents. 

Mr.  Rosenthal.  But  you  have  no  note  showing  that  ? 

Witness.  I  have  no  note  showing  the  basis  of  that  recollection. 

Q.  The  total  pounds  and  the  total  rate  at  which  the  attached  state- 
ment of  billing  showed,  however,  exceeded  8 J  cents,  didnt  it?— A. 
Yes,  it  showed  an  amount  which,  divided  by  the  weight,  gives  an 
average  of  11  cents,  or  within  a  minute  fraction  of  that— not  pre- 
cisely that. 

Q.  There  being  720  pounds  of  candles  at  20  cents,  that  would  give 
the  difference? — A.  Yes. 

Q.  Now,  any  other  statement  in  relation  to  that  exhibit  ?— A.  Not 
in  relation  to  that. 

Q.  Well,  go  ahead  and  state  what  other  of  those  vouchers  you 
examined. — A.  I  examined  particularly  the  voucher  for  the 
3126     first  half  of  January,  1904. 

Q.  Did  you  make  notes  of  that  examination  at  the  time?— 
A.  I  did.  I  did  not  transcribe  the  document,  but  I  made  a  special 
examination  and  notes  of  the  contents  thereof.  This  was  Collection 
Voucher  No.  30028,  covering  shipments  from  January  1  to  15,  1904. 
This  was  similar  to  No.  29007,  which  I  believe  is  Exhibit  626.  It  was 
similar  in  that  it  had  two  statements  of  billing  attached  to  it,  one  of 
which  showed  the  cars  in  serial  order ;  the  other  was  divided  into  two 
parts,  showing  certain  cars  in  one  group,  and  other  cars  in  another 
group,  with  the  aggregate  weights  for  each.  I  caused  the  sum  of  the 
weights  shown  on  the  first  sheet  of  this  second  statement  of  billing, 
namely,  1,508,347  pounds,  to  be  multiplied  by  8J  cents  per  hundred 
pounds.  This  gives  a  total  of  $1,244.39.  The  total  weight  of  the 
shipments  appearing  on  the  second  sheet  of  this  statement  of  bill- 
ing was  292,344  pounds.  This  multiplied  by  6  cents  per  hundred 
pounds  gives  $175.41.  The  sum  of  these  two  amounts  is  $1,419.80. 
This  was  precisely  the  amount  that  appeared  upon  the  bill  No. 
30028,  addressed  to  the  Standard  Oil  Company,  as  the  amount  of 
charges  for  the  shipments  for  the  first  half  of  January,  1904.  Both 
of  the  statements  of  billing  which  were  attached  to  this  collection 
bill,  and  which  I  examined,  showed  opposite  each  car  the  rate  11 
cents  per  hundred  pounds,  with  the  freight  charges  extended  at  that 
rate,  and  also  showed  an  aggregate  charge  opposite  the  total  weight 
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of  $1,980.Y4,  which,  divided  by  the  aggregate  weight  (1,800,690 
3127     pounds),  gives  an  average  of  11  cents,  or  within  a  minute 
fraction  of  that  amount. 

Q.  And  the  rate  as  settled  for  in  the  voucher  was  what  rate? — 
A.  I  should  have  to  consult  another  table  to  find  the  average;  partly 
at  8i  cents  and  partly  at  6  cents,  the  average  being  in  the  neighbor- 
hopd  of  8  cents.     I  dont  know  exactly. 

Q.  Part  of  it  was  8^  cents  and  part  of  it  was  6  cents?— A.  Yes. 

Q.  Well,  any  other  ?— A.  Those  are  the  only  bills  of  which  I  made 
notes  of  the  examinations  at  the  time,  tending  to  show  what  part  of 
the  shipments  were  carried  at  the  rate  of  8i  cents  and  what  part  at 
the  rate  of  6  cents,  other  than  the  fact  that  most  of  these  statements 
of  billing  had  check  marks  and  plus  signs  along  the  margin  similar 
to  those  which  I  have  shown  in  certain  cases  to  indicate  the  distinc- 
tion between  the  8^  cent  rate  and  the  6  cent  rate.  I  did  examine, 
however,  every  collection  bill  which  was  in  the  file,  in  practically  a 
continuous  series  from  January,  1903,  to  December,  1905,  and  made 
an  abstract  of  the  contents  thereof,  and  likewise  made  an  abstract 
of  the  contents  of  the  bills  for  the  first  half  of  January,  1901 ;  for 
June,  1901,  and  for  January  and  July,  1902.  In  making  this  abstract 
I  took  off  the  total  weight  of  the  shipments  as  appearing  on  the  state- 
ment of  billing  which  was  attached  to  each  of  the  bills,  and  the  total 
amount  in  dollars  appearing  on  that  statement  of  billing  opposite 
the  weight.  I  also  took  off  the  total  amount  in  dollars  appearmg 
upon  the  bill  rendered  to  the  Standard  Oil  Company  for  the 

3128  corresponding  shipments.     I  have  tabulated  these  figures  here, 
and  had  computed  the  average  per  hundred  pounds,  based  on 

the  amount  stated  in  the  statement  of  billing,  and  also  the  average 
per  hundred  pounds  based  on  the  same  weight  as  appeared  in  the 
statement  of  billing  and  the  amount  shown  on  the  corresponding  bill 
addressed  to  the  Standard  Oil  Company.  This  tabulation  and  the 
averages  are  here.  . 

(Papers  produced  by  the  witness  are  marked  Petitioner  s  i^xhibit 

530—3  sheets.) 

3129  Q.  I  show  you  Petitioner's  Exhibit  530.     Is  this  a  state- 
ment of  all  the  collection  vouchers  and  statement  of  billing 

attached  to  each  from  January,  1903,  to  December  1,  1905?  And 
if  any  are  omitted,  state  what  they  are.— A.  It  is  such  a  state- 
ment, except  that  it  extends  to  the  end  of  the  month  of  November, 
1905,'  and  it  contains  all  which  were  in  the  files  of  the  Chicago  & 
Eastern  Illinois  Kailroad  to  which  I  Avas  given  access.  There  are  cer- 
tain periods  missing  which  I  can  enumerate,  if  you  desire. 

Q  Enumerate  them,  so  that  we  will  have  some  explanation  with- 
out dio-ging  it  out  of  the  paper.— A.  There  are  no  figures  for  the 
second\alf  of  June,  1903,  for  the  first  half  of  November,  1903,  or 
for  the  first  half  of  September,  1905 ;  otherwise  I  think  it  is  complete 

for  that  period.  ,      .      .n  i  n«i        j 

Q.  And  it  also  contains  certain  months  for  the  years  1901  and 

1902.— A.  It  does. 
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Q.  Which  appear  on  the  sheet,  being  the  first  half  of  January  and 
all  of  the  month  of  June  1901?— A.  Yes,  and  all  of  the  month  of 
January  and  the  month  of  July,  1902. 

Q.  Does  this  statement  show  in  the  first  column  the  periods  as  you 
have  enumerated  them? — A.  It  does. 

Q.  Does  it  show  in  the  second  column,  opposite  the  date,  the  weight 
of  shipments  per  the  collection  voucher  and  the  billing  statement  at- 
tached to  each.— A.  It  does,  as  per  the  billing  statement.  It  does  not 
usually  appear  on  the  collection  voucher. 

Q.  As  per  the  billing  statement ;  that  is  what  I  asked  of  you.    Does 

it  show  in  the  third  column  the  amount  of  freight  charges  as  billed  at 

11    cents    a    hundred?— A.  It    does,    aside    from    the    small 

3130  shipments  of  candles  taking  a  different  rate. 

Q.  Does  it  show  in  the  next  column  the  rate  of  11  cents?— 
A.  It  shows  the  average  obtained  by  division  which,  in  most  cases,  is 
precisely  11  cents,  but  which  in  some  cases  is  a  slight  fraction  greater, 
or,  I  think,  even  less  than  that.  I  have  not  examined  that  to  determinfe 
just  where  the  exceptions  are. 

Q.  They  show  on  their  face?— A.  They  show  on  their  face. 

Q.  That  is  by  reason  of  some  other  commodity? — A.  Yes,  or  in 
some  cases  by  reason  of  error,  not  in  our  figures  but  in  the  original 
figures.  Almost  all  of  these  statements  show  corrections  made  in  red 
ink,  but  in  some  cases  they  do  not. 

Q.  I  notice  in  nearly  every  case  it  is  11  cents  a  hundred.— A.  Yes. 

Q.  What  does  the  next  column,  under  the  head  of  "Amount" 
show  ? — A.  It  shows  the  amount  appearing  on  the  corresponding  bill 
addressed  to  the  Standard  Oil  Company. 

Q.  The  collection  voucher  as  finally  paid?— A.  The  collection 
voucher  as  rendered  to  the  Standard  Oil  Company,  as  appearing  in 
the  files  of  the  Chicago  &  Eastern  Illinois  Eailroad. 

Q.  And  under  the  last  column,  "Average  per  hundred  pounds  in 
cents,"  what  does  that  column  represent  ?— A.  That  is  an  average 
obtained  by  dividing  the  amount  appearing  on  the  bill,  namely,  the 
amount  in  the  preceding  column,  by  the  weight  appearing  on  the  state- 
ment of  billing.    It  varies  from  month  to  month. 

Q.  And  in  nearly  every  instance  is  less  than  11  cents  a  hundred?— 
A.  Yes,  except  for  the  month  of  December,  1905,  and  in  that  instance 
it  is  nea,rly  11  cents,  slightly  less. 

3131  Q.  Did   you   examine   that   month    to    see   why   that   was 
changed?— A.  I  examined  the  tariff.     The  tariff  authorizing 

the  8J-cent  rate  was  cancelled  effective  December  1,  1905.  There 
were  other  collection  bills  rendered,  as  appearing  in  the  files,  after 
the  month  of  December,  1905.  This  examination,  however,  ^vas  made 
during  January,  1906,  so  that  I  am  not  able  to  state  with  certainty 
that  the  practice  may  not  have  been  continued. 

Q.  Did  you  add  up  the  total  freight  rate  at  the  rate  the  collection 
voucher  and  the  billing  attached  shows  it  to  have  been  shipped,  and 
the  actual  rate  paid  as  shown  by  the  collection  voucher? A.  I  did. 
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In  making  that  addition  I  distinguished  the  three  years  1903,  1904 
and  1905,  and  have  omitted  from  the  figures  for  1905  the  month  of 
December  on  account  of  the  change  in  the  rate.  I  have  also  given 
the  aggregate  for  the  three  years.  These,  of  course,  are  in  each  case, 
with  the  exception  of  the  period  I  have  mentioned,  for  which  no  data 
were  available. 

Mr.  KosENTHAL.  Have  you  offered  this  ? 

Mr.  Kellogg.  I  have  not  yet. 

Mr.  Rosenthal.  Let  me  ask  a  few  questions  concerning  it  first. 
This  is  a  digest  you  and  your  assistants  have  made  up  from  an  ex- 
amination of  papers  found  by  you  in  the  offices  of  the  C.  &  E.  I.  at 
Chicago  ? 

Witness.  It  is. 

Mr.  Rosenthal.  The  heading  which  you  have  here,  ''  Chicago  & 
Eastern  Illinois  Railroad,  Abstract  of  Collection  Vouchers  and  At- 
tached Statements  of  Billing  on  Shipments  of  Oil  from  Chicago 
and  Dolton  Junction  to  Evansville  and  for  points  beyond," 

3132  is  your  heading? 

Witness.  It  is  the  heading  which  I  have  attached.  It  may 
be  stricken  out  in  view  of  the  full  statement  I  have  made  of  what  the 
paper  is,  I  should  think. 

Mr.  Rosenthal.  It  is  not  a  copy  and  does  not  purport  to  be  a  copy 
of  any  paper  that  there  is  in  the  C.  &  E.  I.  offices? 

Witness.  Not  at  all. 

Mr.  Rosenthal.  In  your  last  column,  "Average  per  100  pounds- 
cents,"  you  didn't  undertake  to  distinguish  between  the  6-cent  ship- 
ments and  the  SJ-cent  shipments? 

Witness.  I  did  not. 

Mr.  Rosenthal.  You  simply  averaged  them  in  the  lump? 

Witness.  In  the  lump.  The  process  of  ascertaining  just  what  car 
took  one  rate  and  what  the  other  is  exceedingly  difficult. 

Mr.  Rosenthal.  Had  you  taken  that  process  you  would  have  found 
all  of  a  certain  group  of  cars  shipped  at  6-cents  and  all  of  a  certain 
group  of  cars  shipped  at  8J-cents? 

Witness.  I  have  no  doubt  that  is  true. 

Mr.  Rosenthal.  What  I  mean  to  say  is  this:  there  never  was  a 
rate  paid,  as  shown  by  any  of  these  statements,  for  example,  of  7.89, 
or  8.06,  or  8.03  per  100  pounds.  ,  .       ^         .^      x    . 

Witness.  Not  at  all.  That  is  an  average  resultmg  from  the  fact 
that  part  of  the  shipments  is  at  one  rate  and  part  at  the  other,  and 
the  loo-ical  inference  to  be  drawn  from  the  individual  cases  which  I 
have  described  here  would  be  that  the  rates  actually  were  8i  and  6 
on  the  oil  and  another  rate  on  a  small  amount  of  candles,  which  oc- 
casionally appear.  . 

3133  Q.  From  all  the  collection  vouchers  which  you  examined, 
witli  the  statements  attached,  is  there  any  doubt  that  it  was 

all  shipped  and  that  this  varying  rate  arises  from  the  fact  which  Mr. 
Rosenthal  asked  you,  that  part  of  it  went  at  8^  cents  and  part  at 
6-cents?— A.  I  think  there  is  no  doubt  of  that. 
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Q.  And  you  have  described  individual  instances  to  show  that  and 
how  you  arrive  at  the  rate? — A.  Yes.  I  tested  at  Chicago,  at  the 
time  I  examined  these,  certain  other  of  the  bills  and  statements  of 
billing  in  the  same  manner  I  have  described,  but  made  no  note  of  the 
result,  save  the  mental  note  that  they  resulted  in  the  same  way  as  to 
the  rates. 

Mr.  EosENTHAL.  I  would  like  to  have  you  strike  out  that  heading 
on  that  digest. 

Witness.  Certainly.     There  is  no  object  in  that. 

Mr.  Kellogg.  I  have  not  the  slightest  objection,  Mr.  Rosenthal. 

Witness.  I  think  further  that  the  heading  of  those  columns  are  not 
strictly  in  accordance  with  what  I  have  described. 

Mr.  Rosenthal.  I  dont  object  to  that  in  view  of  your  explanation. 

Mr.  Kellogg.  I  have  no  objection  to  that  heading  being  stricken 
out.     Will  you  strike  it  out,  Mr.  Reporter  ? 

The  reporter  then  struck  from  the  exhibit  the  heading,  by  making 
cross  marks  through  the  same  in  ink. 

Mr.  Kellogg.-  I  offer  petitioner's  exhibit  530  in  evidence. 

Q.  Mr.  Durand,  can  you  state  in  figures  the  total  weight  of  all  ship- 
ments during  1903,  1904  and  1905  which  are  scheduled  in 

3134  Exhibit  530,  the  total  freight  rate  at  the  11  cents  a  hundred, 
and  the  total  freight  rate  paid,  as  shown  by  the  voucher,  at 

the  8i  or  6-cents  a  hundred  as  explained  by  you? — A.  I  have  those 
figures  except  that  I  have  intentionally  omitted  from  the  totals  I 
have  computed  here  the  month  of  December  1906.  The  total  weight 
shown  on  the  statements  of  billing,  for  that  period,  January,  1903,  to 
November,  1905,  with  the  omission  of  two  or  three  small  periods  that 
I  have  previously  mentioned,  was  99,120,823  pounds;  the  total 
amount  of  freight  charges  appearing  on  the  statements  of  billing, 
based  on  the  11-cent  rate,  were  $109,405.05.  The  total  amount  of 
freight  charges  appearing  in  the  bills  addressed  to  the  Standard  Oil 
Company  was  $78,792.38.  The  difference  between  these  two  amounts 
is  $30,612.67. 

Q.  I  notice  that  after  March  1,  1905,  down  to  December,  1905,  the 
rate  was  exactly  SJ  cents.  Why  is  that  ?— A.  It  is  in  most  of  the 
bills  during  that  period  8-},  and  in  a  few  instances  it  varies  from  that 
by  a  small  fraction  of  a  cent,  due  either  to  errors  or  to  the  inclusion 
of  candles.  The  only  indication  that  I  have  on  that  subject  is  the 
fact  of  a  change  from  an  average  which  was  in  each  case  less  than 
8i  cents  to  an  average  of  exactly  8^  cents,  the  inference  being  that 
the  6-cent  rate  disappeared.  The  fact  of  the  matter  is,  from  that 
time  on  the  statements  of  billing  no  longer  contain  the  check  and 
plu^  signs  which  were  customary  in  the  previous  statements  of  bill- 
ing. I  have  already  stated  I  found  no  evidence  of  any  sort  in  the 
files  of  the  C.  &  E.  I.  as  to  authority  for  the  rate  of  6-cents  or  for  a 
cancellation  of  any  such  authority. 

3135  Q.  Did  you  make  up  a  list  of  the  towns  as  appearing  upon 
these  bills  to  which  the  oil  collected  at  8^  cents  was  destined?— 
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A.  I  made  up  a  list  of  the  towns  appearing  on  the  particular  state- 
ments which  I  have  introduced  here  in  evidence  which  took  the  6- 
cent  rate  and  the  8i-cent  rate,  respectively.  It  is  not  a  complete  list, 
because  in  other  of  the  statements  of  the  billing  which  I  examined, 
but  did  not  take  copies  of,  there  were  other  towns  mentioned,  but  it 
was  approximately  complete. 

Q.  Yes,  but  I  mean  the  list  of  towns  which  appear  in  the  Exhibits 
which  you  have  introduced  which  took  the  final  rate  of  8^  cents  and 
the  6-cents. — A.  Yes. 

Paper  marked  Petitioner's  Exhibit  531. 

Q.  Is  Petitioner's  Exhibit  531  a  statement  from  the  particular 
vouchers  and  billings  attached,  being  525  to  528  inclusive? — A.  It  is 
compiled  from  them. 

Q.  Showing  the  towns  which  took  the  8|-cent  rate  and  the  towns 
which  took  the  6-cent  rate? — A.  It  is. 

Mr.  Kellogg.  I  offer  the  same  in  evidence. 

Q.  Did  you  examine  the  records  of  the  railroads  covering  any 
shipments  of  oil  from  Whiting  other  than  these  that  you  have  testi- 
fied to? — A.  I  did.  I  examined  the  records  of  the  Chicago'  &  East- 
ern Illinois  Railroad  covering  shipments  of  oil  from  Whiting  for 
selected  periods  of  time,  as  nearly  as  I  can  recollect  for  one  complete 
month,  examining  all  the  shipments  that  could  be  found  from  their 
way-bills,  and  I  also  made  similar  examinations  of  the  records  of 
nearly  all  the  railroads  leading  out  from  Chicago,  or  they  were  made 

under  my  personal  direction  by  assistants. 
3136  Q.  What  destinations,  for  instance? — A.  In  the  case  of  the 
Chicago  &  Eastern  Illinois  Railroad,  numerous  destinations  in 
Illinois  and  Indiana  on  the  tracks  of  that  railroad,  and  also  on  con- 
necting railroads  receiving  the  shipments  from  the  Chicago  &  Eastern 
Illinois. 

Q.  And  not  going  south  of  the  Ohio  River? — A.  Yes,  I  examined 
numerous  records  of  shipments  to  Grand  Junction,  Tennessee,  and 
also  a  considerable  number  going,  to  the  best  of  my  recollection,  to 
points  like  Memphis  and  Vicksburg. 

Q.  Well  did  you  examine  any  going  to  other  places? — A.  I  ex- 
amined all  the  records  showing  shipments  of  oil  from  Whiting — all 
the  way-bills  showing  shipments  of  oil  from  Whiting  over  the  Chi- 
cago &  Eastern  Illinois  Railroad  during  this  limited  period  of  time. 

Q.  Well,  now,  in  any  cases  except  these  that  you  have  enumerated 
here,  did  you  find  the  rate  settled  through  the  Auditor's  office  in  this 
way? — A.  I  found  it  so  settled  in  the  case  of  two  other  classes  of 
shipments.  The  only  evidence  that  I  have  as  to  any  other  shipments, 
as  to  whether  they  are  so  settled  or  not,  is  the  fact  that  on  none  of  the 
other  way-bills  do  there  appear  references  to  collection  vouchers; 
that  is,  with  the  initials  "  C.  V."  with  a  number ;  such  reference  to 
collection  vouchers  appear  in  the  case  of  three  classes  of  shipments 
over  this  railroad  only. 

Mr.  Rosenthal.  Over  the  C.  &  E.  I.  you  are  talking  about  ? 
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Witness.  Yes. 
3137  Q.  What  are  the  three  classes  of  shipments  ? — A.  First,  from 
Whiting  to  Evansville,  that  I  have  described;  second,  from 
Whiting  to  Grand  Junction,  Tennessee ;  third,  from  Whiting  to  East 
St.  Louis,  Illinois.  In  the  case  of  the  shipments  to  Grand  Junction 
and  Evansville  and  East  St.  Louis,  the  press  copies  of  the  way-bills 
which  I  examined  in  the  files  of  the  Chicago  &  Eastern  Illinois  Eail- 
road  showed  no  freight  rate  or  freight  charges  whatever,  and  the 
collection  bills 

Mr.  EosENTHAL.  From  "Whiting  to  where? 

Witness.  From  Whiting  to  Grand  Junction  and  East  St.  Louis. 
Collection  bills  were  rendered  by  the  Auditor  substantially  similar  in 
their  general  character  to  those  I  have  described  as  being  rendered, 
on  the  Evansville  rate,  except  that  the  attached  statements  of  billing 
did  not  show  a  freight  rate  at  all. 

Q.  We  will  come  to  that  more  in  detail  hereafter. 

Mr.  Eosenthal.  Let  me  see  if  I  understand  Mr.  Durand's  last 
preceding  answer.  Do  I  understand  that  you  examined  the  files  in 
the  C.  &  E.  I.  office  for  the  purpose  of  determining  whether  shipments 
of  other  classes  than  oil  were  also  settled  through  the  Auditor's  office? 

Witness.  No. 

Mr.  Eosenthal.  You  only  examined  those  files  with  respect  to 
shipments  of  petroleum? 

Witness.  Exactly. 

Mr.  Eosenthal.  You  did  not  intend  to  say  then,  by  your  answer, 

or  to  convey  the  meaning  by  your  answer  to  any  of  these  questions, 

that  a  great  many  other  classes  of  freight  shipped  over  the 

3138     C.  &  E.  I.  were  not  also  settled  by  the  shipper  through  the 

Auditor's  office? 

Witness.  I  mean  to  convey  no  meaning  as  to  any  other  classes  of 
freight  whatever  except  oil. 

Mr.  Eosjjnthal.  For  aught  you  know  that  may  have  been  the  com- 
mon practice  in  connection  with  a  great  many  classes  of  freight? 

Witness.  For  aught  I  know  of  my  personal  knowledge  as  distin- 
guished from  hearsay. 

Mr.  Eosenthal.  Yes  sir,  that  is  what  I  mean. 

Q.  Mr.  Durand,  in  examining  these  collection  vouchers,  especially 
voucher  No.  31,631,  covering  shipments  of  oil  to  Evansville,  for  the 
period  from  February  3  to  February  13,  1904,  did  you  find  any  letter 
or  carbon  copies  of  a  letter  addressed  to  the  Standard  Oil  Company, 
dated  November  16,  1904?— A.  I  did. 

Q.  Did  you  find  a  letter  addressed  Auditor  of  the  C.  &  E.  I.  Eail- 
road,  dated  November  18,  1904,  signed  by  Edgar  Bogardis? — A.  I 
did. 

Q.  Was  the  letter  an  original  letter  ? — A.  It  was,  the  latter. 

Q.  And  the  former  was  what? — A.  Carbon  copy  of  a  letter,  un- 
signed, but  after  the  space  for  the  signature  was  the  word  "  Auditor," 
addressed  to  the  Standard  Oil  Company. 

Q.  At  Chicago? — A.  At  Chicago. 
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Mr.  Kellogg.  Mr.  Chase,  will  you  take  a  memorandum  to  send  for 
those— I  dont  know  that  they  will  send  them  to  us,  but  we  will  ask 
them — for  those  original  documents;  a  letter 

3139  Witness.  You  might  get  a  press  copy  of  that  letter. 
Mr.  Kellogg.  Will  a  press  copy  answer? 

Mr.  EOSENTHAL.    No. 

Mr.  liELLOGG.  Ask  the  Auditor  of  the  C.  &  E.  I.  Railroad  to  send 
us  a  copy  or  a  press  copy  of  a  letter  dated  November  16,  1904,  ad- 
dressed to  the  Standard  Oil  Company,  attached  to  collection  voucher 
No.  31631,  and  the  answer  of  Edgar  Bogardus  thereto,  dated  No- 
vember 18,  1904,  acknowledging  a  letter  from  the  Auditor. 

Q.  Did  you  take  a  copy  of  either  one  of  these  letters? — A.  Not  a 
complete  copy,  no  sir. 

Q.  Did  you  take  a  copy  of  any  part? — A.  I  took  an  exact  copy  of 
the  first  part  of  the  carbon  copy  which  I  have  described. 

Q.  Will  you  please  state  what  part  you  took  a  copy  of  and  how 
it  read?  I  am  referring  to  the  letter  addressed  to  the  Standard  Oil 
Company,  or  purporting  to  be  addressed  to  the  Standard  Oil  Com- 
pany, and  dated  November  16,  1904. 

Mr.  Rosenthal.  I  object  to  it  upon  the  ground  that  it  is  incompe- 
tent, improperly  proven. 

Q.  State  it. — A.  The  beginning  of  the  letter,  after  the  address  and 
the  superscription  was :  "  On  our  statement  dated  February  14,  1904, 
on  shipments  of  11  cent  oil  to  Evansville  there  appeared  car  U.  T.  L. 
6,014  billed  to  Montgomery,  Alabama." 

Q.  Did  you  take  a  copy  of  any  part  of  Bogardus'  letter  applying 
thereto? — A.  I  did  not.  The"letter  acknowledged  the  receipt  of  this 
letter  and  made  reply  thereto. 

Mr.  Kellogg.  Will  you  gentlemen  produce  the  original  letter  from 
the  Auditor,  Mr.  Rosenthal  ? 

Mr.  Rosenthal.  If  we  have  it,  j^es.     If  we  have  any  such 

3140  letter  we  will  produce  it. 

Mr.  Kellogg.  All  right.    And  if  you  will  produce  a  copy  of 
the  reply  it  may  save  us  going  to  the  Auditor  for  it. 

Q.  Do  you  know  whether  U.  T.  L.  6,014  was  one  of  the  cars? — A. 
I  do.  I  examined  the  statement  and  found  that  it  was  one  of  the 
cars.  I  found  also  that  this  collection  bill  referred  to  in  the  letter, 
namely,  31,631,  was  for  the  amount  of  $1,648,  and  that  the  weight  of 
the  oil  covered  by  the  bill,  as  shown  by  the  attached  statement  of 
billing,  was  2,020,643  pounds.  This  weight  was  made  up  of  the 
sum  of  the  weight  of  a  large  number  of  cars,  each  of  which  was 
charged  at  the  rate  of  11  cents  per  hundred  pounds,  I  mean  each  of 
which  was  entered  as  having  been  billed  at  the  rate  of  11  cents  per 
hundred  pounds,  and  including  particularly  car  No.  6,014.  The 
averao'e  charge  on  this  entire  amount  of  oil  as  obtained  by  dividing 
the  amount  in  the  bill,  which  I  have  stated,  by  the  weight,  was  about 
8.2  cents  per  hundred  pounds.  I  will  state  further  that  this' statement 
of  billing  attached  to  this  collectiori  bill  No.  31,631  was  marked  at  the 
top  "  11  cent  oil." 
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Mr.  Kellogg.  Do  you  want  to  ask  Mr.  Durand  any  questions  per- 
taining to  this  particular  Evansville  situation  before  I  take  up  an- 
other one? 

Mr.  EOSENTIIAL.   No. 

Mr.  Kellogg.  You  prefer  not  to  do  it  that  way  ? 
Mr.  EosENTHAL.  Ko,  I  think  I  will  wait  until  you  get  through,  ex- 
cept these  little  cross-examining  questions  as  we  go  along.    I 

3141  think  before  I  begin  on  any  extended  cross-examination  I  pre- 
fer that  you  turn  him  over. 

Mr.  Kellogg.  All  right. 

Mr.  EosENTi-iAL.  Are  you  through  with  the  Evansville  situation? 

Mr.  Kellogg.  Yes. 

Q.  What  railroads  run  to  Grand  Junction,  Tennessee,  from  Whit- 
ing, Indiana? — A.  The  Chicago  Terminal  Transfer  Eailway  runs 
from  Whiting,  Indiana,  connects  with  various  other  railways  in  Illi- 
nois, among  which  is  the  Illinois  Central,  where  connection  is  made  at 
Eiverdale.  The  Illinois  Central  has  a  continuous  line  of  its  own,  in  fact 
two  of  them  over  part  of  the  distance,  from  Eiverdale  to  Grand  Junc- 
tion, Tennessee.  Another  route  to  Grand  Junction  is  made  up  by  the 
Chicago  &  Eastern  Illinois  Railroad,  connecting  with  the  Chicago  Ter- 
minal Transfer  Eailroad  at  Dolton,  Illinois,  and  extending  thence  to 
Terre  Haute,  Indiana,  where  it  connects  with  the  Evansville  and 
Terre  Haute  Eailroad;  extending  thence  to  Evansville,  Indiana, 
where  connection  is  made  with  one  of  the  lines  of  the  Illinois  Central 
which  I  have  mentioned ;  it  extends  thence  to  Grand  Junction,  Ten- 
nessee. I  dare  say  there  are  other  combinations  by  which  the  traffic 
could  be  carried,  but  the  only  direct  connection  of  Grand  Junction 
with  "Whiting  must  be  made  finally  by  the  Illinois  Central  Eailroad. 

Mr.  EosENTHAL.  The  only  direct  connection  ? 

Witness.  Yes,  the  Illinois  Central  is  the  only  direct  railroad  that 
reaches  Grand  Junction  from  the  north,  directly. 

3142  Q.  Where  is  Grand  Junction,  Tennessee? — A.  It  is  about 
30  or  40  miles,  approximately,  straight  east  of  Memphis,  Ten- 
nessee ;  in  the  southwestern  part  of  Tennessee. 

Q.  Eiverdale,  the  junction  between  the  Chicago  Terminal  Trans- 
fer Eailway  and  Illinois  Central,  is  where?— A.  It  is  approximately 
12  miles  south  of  Chicago.     I  do  not  know  the  exact  distance. 

Q.  I  want  to  get  generally  the  location.— A.  It  is  near  Chicago 
and  also  near  the  Indiana  State  line,  but  in  the  State  of  Illinois. 

Q.  But  in  the  State  of  Illinois,  Wliiting  being  in  Indiana?— A. 
Yes.     Dolton  is  very  near  Eiverdale,  also  in  the  State  of  Illinois. 

Q.  From  your  examination  of  the  billing  of  oil  from  Whiting, 
Indiana,  to  Grand  Junction,  Tennessee,  and  from  there  to  southern 
destinations,  can  you  describe  generally  the  route  and  manner  of  ship- 
ment of  oil  from  Grand  Junction  into  the  territory  south  of  the  Ohio 
Eiver,  east  of  the  Mississippi  Eiver,  and  west  of  the  Atlantic  States, 
say,  between  the  Ohio  Eiver  and  the  Gulf? 

Mr.  EosENTHAL.  Do  you  mean  by  that  can  he  describe  generally 
what  bills,  statements,  way-bills,  etc.,  show? 
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Mr.  Kellogg.  Yes,  show  the  general  route,  the  general  description. 
He  will  definitely  describe  the  details  afterward. 

A.  Shipments  of  oil  made  from  Whiting  by  way  of  Grand  Junc- 
tion, Tennessee? 

Q.  Yes.— A.  During  tjie  years  1896  and  1897  and  part  of  1898 
they  moved  chiefly,  if  not  exclusively,  from  Whiting  over  the 
3143  Chicago  Terminal  Transfer  Railway,  which  I  believe  was  then 
called  the  Calumet  Terminal,  or  something  of  that  sort,  to 
Eiverdale,  Illinois;  thence  over  the  Illinois  Central  to  Grand  Junc- 
tion, and  from  Grand  Junction  the  oil  was  transported  by  the  Mem- 
phis &  Charleston  Eailroad,  which  is  now^  a  part  of  the  Southern 
Eailway,  and  which  by  its  connections  transported  it  to  various 
points  in  the  South.  Beginning  in  the  latter  part  of  1897,  and  from 
that  time  on  until  at  least  November  1906,  shipments  of  oil  going 
into  the  Territory  you  have  described  by  way  of  Grand  Junction, 
moved  from  "^Vhiting  over  the  Chicago  Terminal  Transfer  Eailway 
to  Dolton,  Illinois,  and  thence  over  the  Chicaga  and  Eastern  Illinois, 
Evansville  &  Terre  Haute,  and  Illinois  Central  Eailroads,  making 
together  the  route  I  have  previously  described  to  Grand  Junction, 
Tennessee ;  and  thence  over  the  Southern  Eailway  westward  to  Mem- 
phis in  some  cases,  and  much  more  frequently  eastward,  to  points  in 
the  State  of  Kentucky,  Tennessee,  Mississippi,  Alabama,  Georgia, 
South  Carolina,  North  Carolina,  and  Florida  over  the  Southern  Eail- 
way, or  the  Southern  Eailway  in  connection  with  other  lines,  the  line 
eastward  from  Grand  Junction  being  the  Southern  Eailway,  or  dur- 
ing part  of  the  period  I  have  mentioned  the  Memphis  &  Charleston. 
There  were,  of  course,  other  routes  into  the  south  the  billing  of  which 
I  have  also  examined  to  some  extent. 

Q.  Referring  to  this  particular  route,  please  state  the  rates,  ex- 
cept where  it  has  already  been  done,  as  far  as  you  can,  and  f ur- 
81M    nish  the  tariff  or  a  copy  thereof. — A.  You  refer  to  all  tariffs  re- 
lating to  such  transportation  into  the  South  by  the  way  of 
Evansville  and  Grand  Junction? 
Q.  Yes,  which  you  examined. 
Mr.  EosENTHAL.  You  have  the  tariffs? 
Mr.  Kellogg.  I  have  the  tariffs. 

The  Examinee.  I  suppose  he  will  testify  now  in  detail  as  to  each 
of  those  tariffs  just  as  he  did  with  the  Evansville  situation? 
Mr.  Kellogg.  Yes. 
The  Examinee.  We  will  suspend  at  this  time  until  2  o'clock. 

3145  Ajteenoon  Session. 

E.  D.  IkjEAND,  recalled  on  behalf  of  the  Petitioner,  and  his  Direct- 
examination  resumed,  as  follows: 

By  Mr.  Kellogg  : 
Q.  The  first  rate  I  wish  to  call  your  attention  to  as  a  part  of  this 
route,  but  which  you  need  not  go  over  again,  is  the  11-cent  rate  here- 
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tofore  described  by  the  various  tariffs  from  Whiting,  Indiana,  to 
Evansville. — A.  I  have  already  described  a  number  of  tariffs  issued 
by  C.  E.  Fulton,  secretary,  designated  as  through  freight  rates,  with 
serial  numbers  of  the  successive  tariffs,  naming  a  rate  of  11  cents  per 
hundred  pounds  from  Chicago  and  Group  1  points  to  Evansville,  and 
testified  in  full  as  to  the  application  of  those  rates  as  indicated  in 
the  tariffs  from  Dolton,  Illinois,  and  so  far  as  indicated  by  the 
tariffs  from  Wilting,  Indiana.  Also  I  have  testified  to  tariffs  also 
issued  by  C  E.  Fulton,  secretary,  naming  proportional  rates  on  oil  to 
,  points  in  southern  states —I  mean  on  oil  destined  to  points  in  southern 
states  as  far  as  Evansville,  which  rate  also  in  each  of  these  tariffs  ap- 
peared to  be  11  cents.  I  have  also  testified  as  to  the  applicability  of 
that  rate  to  shipments  from  Dolton  and  from  Whiting. 

Q.  Now,  that  rate  you  simply  refer  to  as  a  part  of  this  route,  dont 
you?— A.  That  rate  may  be  combined  with  rates  published  from 
Evansville  to  points  in  the  South  to  make  a  total  rate  from  Whiting 

to  numerous  points  in  the  South. 
1346  Q.  Will  you  describe  the  published  tariff  rates  filed  with  the 
Commission  from  Evimsville,  as  an  Ohio  River  crossing  point, 
to  Grand  Junction  and  other  southern  points? — A.  I  know  of  no 
tariff  naming  a  rate  from  Evansville  to  Grand  Junction  on  oil  spe- 
cifically. Doubtless  there  are  class  tariffs  applied  to  such  a  haul,  but 
I  have  here  a  tariff  naming  numerous  rates  from  Evansville  to  numer- 
ous points  in  the  South,  which  rates,  as  indicated  by  the  Division 
Sheet  thereof,  are  used  on  shipments  or  may  be  used  on  shipments 
through  Grand  Junction,  Tennessee,  to  such  destinations. 

Q.  I  dont  wish  to  cumber  the  record  with  that  tariff,  but  you  can 
show  it  to  the  gentlemen  on  the  other  side  and  put  in  a  schedule,  or 
refer  to  the  Division  Sheets  as  a  schedule,  of  the  various  rates.— A. 
You  want,  I  suppose,  a  description  of  the  tariff,  date  of  filing,  etc.? 
Q.  Yes.  Please  state  what  the  rates  were  south  of  Evansville  and 
under  what  tariffs  made.  Explain  them. — A.  The  rates  published  by 
the  Southern  Eailway  south  of  Evansville  during  the  latter  part  of 
1904  and  1905  are  contained  in  a  document  entitled  "  Freight  Tariff 
of  the  Southern  Railway  Company,  Petroleum  Tariff  3,"  otherwise 
marked  "  Southern  Railway  Rate  Isdue  No.  B-7489,"  and  "  Southern 
Railway  I.  C.  C.  No.  9028."  This  tariff  states  on  its  face  that  it  was 
issued  November  5, 1904,  effective  November  15,  1904,  and  is  stamped 
as  filed  with  the  Interstate  Commerce  Commission  November  5,  1904, 
It  states  on' its  face  that  it  publishes  rates  on  petroleum  and  various 
products  thereof  specified,  from  Cincinnati,  Ohio,  Louisville, 
3146  and  Lexing-ton,  Kentucky,  and  Evai^sville,  Indiana,  to  points 
in  southern  states  described  by  certain  general  phraseology  ap- 
pearing on  this  title  page.  It  contains  in  the  body  of  the  tariff  the 
rates  from  points  of  oi:igin  I  have  mentioned  to  a  large  number  of 
towns  in  the  several  southern  states.  I  have  also  the  Division  Sheet 
issued  by  the  Southern  Railway  Company  to  accompany  Petroleum 
Tariff  No.  3,  which  Division  Sheet  names  the  total  rate  from  Evans- 
ville, Indiana,  to  a  large  number  of  places  in  the  South,  not  including. 
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however,  all  of  the  pliices  mentioned  in  the  petroleum  tariff  3  itself, 
and  which  shows  the  division  of  those  total  rates  among  the  seA^eral 
railways  or  between  the  several  portions  of  the  line. 

Q.  And  does  the  Division  Sheet  show  the  total  rate  from  Evansville 
to  the  various  places  named  on  the  Division  Sheet  throughout  the 
South? — A.  It  does.  I  compared  the  total  rate  there  stated  with  the 
rates  as  specified  in  Petroleum  Tariff  No.  3,  and,  with  possibly 

Q.  Oh,  dont  "possibly."  With  what  exceptions? — A.  I  will  find 
the  exceptions. 

Q.  Let  us  have  it  accurately. — A.  With  a  single  exception,  the  total 
rate  as  specified  in  that  Division  Sheet  is  the  same  as  the  rate  to  that 
point  specified  in  the  tariff.  The  exception  is  Durham,  Georgia. 
The  total  rate  named  in  the  Division  Sheet  is  39.5  cents,  and  that  also 
is  equal  to  the  sum  of  the  several  divisions  specified.  The  rate  to 
Durham  Junction,  Georgia,  stated  in  the  Tariff  No.  3  is  38|-  cents, 
and  I  have  not  been  able  to  find  in  this  tariff  any  reference  to  Dur- 
ham, Georgia,  as  distinguished  from  Durham  Junction,  Georgia. 
I  beg  to  correct  that.  I  find  the  rate  stated  here  in  another  place 
as  39i  cents;  in  other  words,  they  are  all  the  same — no  excep- 
tions. 

3148  Papers  marked  Petitioner's  Exhibit  532 — Sheets  1  and  2. 
Q.  Is  Petitioner's  Exhibit  532,  in  two  sheets,  the  Division 

Sheet  which  you  refer  to  ? — A.  It  is  a  typewritten  copy  made  directly 
from  this  original. 

Mr.  Kellogg.  I  offer  that  in  evidence. 

Q.  As  I  understand  you,  this  Division  Sheet,  Petitioner's  Exhibit 
532,  is  the  Division  Sheet  made  under  the  tariff  which  you  refer  to  ?— 
A.  It  is  so  stated  on  its  face. 

Q.  And  it  contains  the  total  rate  from  Evansville  to  the  various 
towns  named  in  the  Division  Sheet,  the  rates  being  the  same  as  those 
named  in  the  tariff  which  was  filed  with  the  Commission  and  which 
you  have  read  from  ?— A.  That  is  correct. 

Q.  But  it  also,  in  addition,  contains  the  divisions  between  the  vari- 
ous railroads? — A.  Yes. 

Q.  Now,  so  there  may  be  an  explanation  of  one  of  them,  take  the 
Abbeville,  South  Carolina.  The  total  rate  from  Evansville  to  Abbe- 
ville is  stated  as  49^  cents;  is  that  correct?— A.  That  is  correct._ 

Q.  The  division  between  Evansville  and  Memphis,  Cornith,  or 
Grand  Junction,  any  one  of  those  three  placed,  is  8.1  cents  ? — A.  That 
is  correct. 

Q.  That  means,  does  it,  that  8.1  cents  is  allowed  the  Ime  or  Imes 
extending  from  Evansville  to  Grand  Junction,  or  to  Memphis,  or  to 
Corinth?— A.  That  is  right. 

Q.  For  its  proportion  of  the  haul  ? — A.  Yes. 

3149  Q.  When  hauled  under  the  Tariff  No. A.  No.  I.  C.  C. 

9028. 
Q.  Wliich  you  refer  to?— A.  Yes.     That  heading,  to  Memphis, 
Corinth  or  Grand  Junction,  of  course  is  inserted  in  there  to  cover 
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all  the  several  rates,  and,  in  certain  cases,  of  coiu'se,  would  have  no 
application  except  to  Grand  Junction. 

Q.  I  understand.  Then  the  division  between  Grand  Junction  and 
Chattanooga  is  6.4  cents? — A.  That  is  right. 

Q.  Between  Chattanooga  and  Atlanta,  6  cents  ? — A.  That  is  right. 

Q.  And  beyond  that,  and  between  that  and  Abbeville,  29  cents?— 
A.  That  is  right. 

Q.  And  that  illustration  which  I  have  given  applies  to  all  the 
towns? — A.  Substantially.  In  certain  cases  the  headings  of  the 
columns  do  not  exactly  describe  the  item  that  appears  opposite  cer- 
tain of  those  towns.     But  substantially  that  is  correct. 

Q.  The  foot-notes  explain  them,  do  they  not? — A.  Well,  the  foot- 
notes and  the  knowledge  of  geography  as  to  where  the  towns  lie. 
Where  it  says  "  Southern  Railway  to  Chattanooga,"  for  example, 
the  division  stated  there,  if  it  applied  to  a  town  between  Grand  Junc- 
tion and  Chattanooga,  would  be  inserted  in  that  column.  The  divi- 
sion would  not  represent  anj'  transportation  as  far  as  Chattanooga, 
but  only  as  far  as  the  town.  And  there  are  other  cases  of  a  some- 
what similar  character.     They  show  the  divisions. 

Q.  They  show  the  divisions? — A.  And  the  sum  of  the  sev- 

3150  eral  divisions  other  than  the  divisions  stated  in  the  first  column, 
represents  the  total  charge  accruing  under  this  tariff  to  the 

railroads  beyond,  that  is,  south  and  east,  of  Grand  Junction. 

Q.  Was  this  division  sheet  filed  with  the  Interstate  Commerce  Com- 
mission ? — A.  It  was  not. 

Q.  The  tariff  which  you  have  referred  to,  and  the  rates  of  which 
are  the  same  as  in  the  division' sheets,  was  filed? — A.  It  was  filed. 

Q.  How  long  was  that  tariff  in  effect,  that  you  refer  to? — A.  The 
tariff  was  in  effect  until  December  6, 1906,  and  has  had  several  amend- 
ments and  supplements,  which,  however,  at  least  up  to  the  date  of 
December,  1905,  concerning  which  the  investigation  was  made,  re- 
sulted in  practically  no  changes  whatever  in  the  rates  to  the  points 
covered  by  this  division  sheet.  I  cannot  say  positively  that  there 
were  no  changes,  but  there  were  practically  no  changes  whatever. 

Mr.  Rosenthal.  We  wish  to  examine  that  tariff  with  some  little 
care. 

Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  Unless  it  is  going  in  ? 

Mr.  Kellogg.  No,  I  thought  we  would  not  put  that  in,  it  is  so  bulky. 

Mr.  Rosenthal.  Well,  perhaps  you  better  develop,  then,  all  you 
want  to  prove. 

Mr.  Kellogg.  I  have.     I  have  covered  that,  havent  I  ? 

Witness.  I  think  so,  yes. 

Mr.  Kellogg.  I  did  not  want  to  encumber  the  record  with 

3151  that  unnecessarily,  because  I  am  not  going  to  every  town  in  the 
South,  but  just  take  these. 

Mr.  Rosenthal.  That  is  all  right. 

Q.  Now,  have  you  the  rates  prior  to  the  tariff  which  you  refer 
to  ?— A.  I  have.     I  have  here  the  "  Southern  Railway  Go's  petroleum 


DXIRAND.  1567 

Tariff  No.  2,"  designated  as  the  "  Southern  Eailway's  rate  Issue  No. 
B-6646,"  and  by  its  I.  C.  C.  No.  8747,  which  is  the  tariff  immediately 
preceding  No.  3,  as  shown  by  the  cancellation  statement  on  No.  3. 
This  Petroleum  Tariff  No.  2  was  issued  September  8,  1904,  effective 
September  11,  1904.  It  was  substantially  similar  in  its  description, 
that  is,  in  its  title  page  and  in  the  method  of  presenting  the  rates  on 
oil  and  petroleum  products,  to  the  various  destinations,  to  petroleum 
Tariff  No.  3.  I  have  compared  the  rates  stated  in  Petroleum  Tariff 
No.  2  with  the  rates  stated  in  Petroleum  Tariff  No.  3,  as  far  as  con- 
cerns the  points  mentioned  in  the  Division  Sheet,  Petitioner's  Ex- 
hibit 532.  I  find  that  the  rates  stated  in  No.  2  are  the  same  as  in  No. 
3,  to  these  points,  with  the  following  exceptions :  The  rate  to  Carters- 
ville,  Georgia,  stated  in  Petroleum  Tariff  No.  3  as  33  cents,  is  given 
in  No.  2  as  44  cents.  The  rate  to  Eutaw,  Alabama,  in  Petroleum 
Tariff  No.  3  is  42  cents,  and  in  No.  2,  47-J  cents.  Those  are  the  only 
differences  that  I  find. 

Q.  Now,  the  tariff  that  you  refer  to  covers  what  period  ? — A.  From 
September  11,  1904,  to  some  date  in  November,  as  stated  on  that 
tariff. 

Q.  What  is  the  date  of  that  other  tariff?     (Showing  the 

3152  same  to  the  witness.)     November  15,  1904? — A.  To  November 
15,  1904.     A  short  period. 

Q.  Now  please  state  what  the  previous  tariffs  were. — A.  The  tariff 
next  preceding  Petroleum  Tariff  No.  2  was  called  "  Southern  Railway 
Company's  Petroleum  Tariff  No.  1,"  otherwise  designated  as  "  South- 
ern Railway  Rate  Issue  No.  A-26992,"  "  I.  C.  C.  No.  6099."  This 
tariff  was  issued  July  19,  1901,  effective  July  22,  1901 ;  filed  with  the 
Interstate  Commerce  Commission  July  19,  1901.  I  should  have  stated 
that  Petroleum  Tariff  No.  2  was  filed  with  the  Interstate  Commerce 
Commission  September  8,  1904.  This  Petroleum  Tariff  No.  1  is  sub- 
stantially similar,  as  to  its  title  page  and  as  to  its  method  of  making 
the  rate  from  Evansville,  to  Petroleum  Tariff  No.  2.  It  names 
the  rate  from  Evansville  and  also  from  Cincinnati,  Lexington  and 
Louisville,  to  a  large  number  of  points  in  the  South.  I  have  com- 
pared the  rates  named  in  Petroleum  Tariff  No.  1  with  the  rates  named 
in  No.  3,  so  far  as  concerns  the  places  mentioned  in  Division  Sheet 
Exhibit  532,  and  find  that  they  are  the  same,  with  the  following 
exceptions :  in  the  first  place,  there  are  no  rates,  so  far  as  I  have  been 
able  to  ascertain,  in  the  original  issue  of  Petroleum  Tariff  No.  1,  to 
Bowersville,  Georgia;  Clearwater,  South  Carolina;  Commerce, 
Georgia;  Eastman,  Georgia;  Lindale,  Georgia;  Pelham,  Georgia; 
Rochelle,  Georgia;  Spocari,  Alabama;  and  Waverly  Hall,  Georgia. 
Moreover,  the  rates  differ  from  those  in  Petroleum  Tariff  No.  3,  in 
the  case  of  Carterville,  Georgia,  33  cents  in  No.  3,  44  cents  in  No.  1. 
In  the  case  of  Cedartown,  Georgia,  46  cents  in  No.  3,  33  cents  in 

3153  No.  1.     In  the  case  of  Columbia,  South  Carolina,  39  cents  in 
No.  3  45i  cents  in  No.  1.    In  the  case  of  Eutaw,  Alabama,  42 

cents  in  No.  3,  47^  cents  in  No.  1.  In  the  case  of  Greensboro,  Ala- 
bama  53  cents  in  No.  3,  46  cents  in  No.  1.    In  the  case  of  Lawrens, 
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South  Carolina,  49^  cents  in  No.  3,  49  cents  in  No.  1.  In  the  case  of 
Morrisons,  Georgia,  41  cents  in  No.  3,  51  cents  in  No.  1.  Otherwise, 
the  rates  are  the  same. 

Q.  How  long  was  this  tariff  in  effect  ? — A.  From  July  22,  1901,  to 
September  11,  1904.  Petroleum  Tariff  No.  2  shows  that  it  cancels 
this  No.  1. 

Q.  What  other  tariffs  did  you  examine  ?  Please  produce  them  and 
state  what  the  rate  is. — A.  I  examined  certain  tariffs  naming  rates 
on  oil  to  Grand  Junction,  Tennessee,  from  points  in  the  vicinity  of 
Chicago,  which  I  will  specify  more  specifically,  naming  a  rate  of  13 
cents  per  hundred  pounds.  Some  of  these  tariffs  were  of  the  Illinois 
Central  Railroad,  and  some  of  them  were  issued  by  the  Chicago  & 
Eastern  Illinois  Railroad.  I  can  give  a  history  of  them.  The  last  of 
the  tariffs  naming  this  rate  was  issued  by  the  Chicago  &  Eastern 
Illinois  Railroad,  with  its  General  Freight  Department  No.  10445, 
and  Interstate  Commerce  Commission  No.  394.  It  was  issued  Feb- 
ruary 3, 1898,  effective  February  8,  1898,  and  filed  with  the  Interstate 
Commerce  Commission  February  Y,  1898.  That  is  the  Commission's 
copy.     (Handing  same  to  Mr.  Kellogg.) 

Q.  That  names  a  rate  of  13  cents  per  hundred  pounds  from  where?— 

A.  From  Dolton,  Illinois,  to  Grand  Junction,  Tennessee;   with  a 

statement,  however,  that  it  is  not  applicable  to  oil  destined 

3154  for  Grand  Junction  proper,  but  only  to  points  on  or  reached 
by  the  Memphis  &  Charleston  Railroad. 

Q.  Now,  as  to  that  last  statement  you  made,  Mr.  Durand,  I  wish 
you  would  hold  the  tariff  in  your  hand  and  see  whether  you  are  accu- 
rate or  not  about  that. — A.  (Referring  to  the  tariff.)  I  stated  cor- 
rectly the  substance  of  the  note.    The  tariff  will  show  for  itself. 

Mr.  Rosenthal.  Read  the  note. 

Witness.  The  second  note,  or  another  statement  on  the  tariff  is, 
"Above  rate  will  also  apply  from  Whiting,  Indiana,  via  C.  T.  T. 
Ry."  I  can  furnish  a  typewritten  copy  of  that,  with  everything  on  it 
except  the  stamp  of  the  Interstate  Commerce  Commission,  if  you 
wish,  and  you  can  put  it  right  into  the  record.  You  cant  put  that 
one  (indicating)  in  the  record,  though. 

Mr.  Kellogg.  Well,  perhaps  you  better  do  it ;  it  is  not  a  long  tariff, 
it  is  very  short. 

Witness.  And  if  desired  we  can  write  on  that  copy  a  notation  as  to 
its  filing. 

Mr.  Kellogg.  Will  you  just  fill  on  the  filing  numbers  in  writing, 
so  that  it  can  appear?     (Witness  does  so.) 

The  paper  marked  upon  by  the  witness  was  marked  Petitioner's 
Exhibit  533. 

Q.  Is  Petitioner's  Exhibit  533  a  copy  of  the  original  tariff  which 
you  had  from  the  Interstate  Commerce  Commission?— A.  It  is. 

Mr.  Kellogg.  I  offer  this  copy  in  evidence,  in  lieu  of  the 

3155  original.    There  is  no  objection  to  that,  is  there? 

Mr.  Rosenthal.  No. 
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Q.  How  long  did  this  tariff  remain  in  effect? — A.  It  remained  in 
effect  until  December  11,  1905,  wlien  it  was  cancelled  by  Chicago  & 
Eastern  Illinois  cancellation  notice  No.  2023, 1.  C.  C.  No.  1885.  It  was 
filed  with  the  Interstate  Commerce  Commission.  I  have  a  copy  of 
this,  fvirnished  me  by  the  railroad  company.  This  cancellation  notice 
cancels  a  number  of  other  tariffs  also. 

Q.  State  what  other  tariffs  preceded  this. — A.  The  Chicago  & 
Eastern  Illinois  Railroad  issued  a  tariff  with  its  number  10084,  I.  C. 
C.  No.  333,  issued  September  10,  1897,  effective  Ceptember  15,  1897, 
which  was  substantially  similar  to  the  issue  Exhibit  533.  This  tariff, 
I.  C.  C.  No.  333,  was  filed  with  the  Interstate  Commerce  Commission 
September  13,  1897.  It  remained  in  effect  until  February  1,  1898, 
when  it  was  cancelled  by  cancellation  notice  No.  330,  otherwise  desig- 
nated as  I.  C.  C.  No.  388.  It  was  filed  with  the  Interstate  Commerce 
Commission  January  24,  1898. 

Mr.  Kellogg.  That  tariff  being  the  same,  Mr.  Rosenthal,  you  don't 
care  to  have  another  copy  go  in  the  record? 

Mr.  Rosenthal.  No. 

Q.  Please  state  what  other  tariffs  of  a  similar  kind. — A.  I  also 
found,  in  the  files  of  the  Illinois  Central  Railroad,  and  also  in  the  files 
of  the  Interstate  Commerce  Commission,  tariffs  of  the  Illinois  Central 
Railroa'd,  naming  a  rate  of  13  cents  per  hundred  pounds  from 
3156  "\¥hiting,  Indiana,  to  Grand  Junction,  Tennessee.  The  first  of 
these  tariffs  was  Illinois  Central  General  Freight  Department 
No.  4800-A,  I.  C.  C,  No.  A-16,  issued  February  6, 1896,  effective  Feb- 
ruary 11,  1896.  This  tariff  read  from  AVhiting,  Indiana,  to  Grand 
Junction,  Tennessee,  and  destined  to  points  on  the  Memphis  & 
Charleston  Railroad.  This  tariff  was  filed  with  the  Interstate  Com- 
merce Commission  on  February  8, 1896. 

Q.  AVhen  was  that  tariff  canceled?— A.  The  tariff  was  reissued 
as  4800-B  and  4800-C,  at  different  times  during  the  period  up  to 
1898;  and  No.  4800-C,  otherwise  known  as  I.  C.  C.  No.  A-342  was 
canceled  January  31,  1898,  by  cancellation  notice  No.  1481,  other- 
wise known  as  I.  C.  C.  No.  A-1296. 

Q.  Since  then  has  there  been  any  such  tariff  on  the  Illinois  Cen- 
tral?  A.  On  February  3,  1898,  the  Illinois  Central  issued  a  tariff. 

No.  4800-D,  otherwise  known  as  I.  C.  C.  No.  A-1321.  This  was  ef- 
fective February  8,  1898,  and,  by  its  terms,  as  stated  on  the  tariff, 
expired  February  25,  1898.  This  made  a  rate  of  13  cents  from  Whit- 
ing to  Grand  Junction— similar  to  the  other  tariffs.  These  four  tar- 
iffs  4800-A  to  4800-D — constitute  a  series  of  similar  tariffs  which 

were  in  effect  very  nearly  continuously  from  February,  1896,  to  Feb- 
ruary, 1898.  .     . 

Q.  Now  give  me  a  copy  of  one  of  them,  and  I  will  put  it  m  evi- 

(1gI1C6. 

Mr.  Rosenthal.  We  would  like  to  have  all  of  those  Illinois  Cen- 
tral 13-cent  rates  in. 
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3157  Mr.  Kellogg.  We  have  put  them  all  in ;  that  is,  he  has  testi- 
fied to  all  the  tariffs.    We  have  put  in  one  as  a  form,  that  is 

all.    That  is  all  you  want,  isnt  it  ? 

Mr.  EosENTHAL.  Yes,  I  think  so ;  that  will  be  enough. 

Mr.  IvELLOGG.  He  has  testified  to  four  Illinois  Central  Tariffs,  ex- 
tending from  1896  down  to  1898 — washt  it? 

Witness.  Yes.  I  think  I  testified  that  all  of  them  were  filed  with 
the  Interstate  Commerce  Commission.    If  I  didnt,  that  was  the  fact. 

Mr.  EosBNTHAL.  Havc  you  given  the  dates  ? 

Witness.  I  have  not  given  the  dates  for  each  one  separately,  no. 

Mr.  EosENTHAL.  We  would  like  to  have  that;  either  that  or  the 
originals.  They  are  very  short,  and  there  are  only  four  of  them,  arent 
there  ? 

Witness.  Yes,  only  four. 

Mr.  EosENTHAL.  Wc  would  like  to  have  the  four  in,  if  there  is  no 
objection. 

Mr.  Ejellogg.  There  is  no  objection  so  far  as  we  are  concerned. 

Witness.  We  will  have  copies  made. 

Mr.  EIellogg.  Why  not  state  the  date  they  became  effective,  and 
then  put  one  in  ? 

Mr.  EosENTHAL.  You  can  do  that,  only  I  thought  it  would  be 
shorter  to  put  the  four  in,  instead  of  taking  time  to  testify  about 
it. 

3158  Mr.  Kellogg.  If  we  had  them  all  copied,  it  would,  but  we 
havent  copies. 

Mr.  EosENTHAL.  Let  Mr.  Taylor  copy  thein  into  the  record,  stating 
the  exhibit  number,  and  "A,"  "  B,"  "  C,"  and  "  D." 

Mr.  Ivellogg.  It  seems  to  me,  Mr.  Eosenthal,  that  it  would  be 
quicker  to  have  the  witness  state  the  date  they  became  effective,  and 
the  date  of  each  one,  and  then  put  in  one  copy — ^because  we  would 
have  to  wait  to  have  those  copied. 

Mr.  Eosenthal.  All  right. 

Witness.  The  first  of  these  Illinois  Central  tariffs,  I.  C.  C.  No. 
A-16,  I  have  already  described.  It  was  superceded  by  No.  4800-B, 
I.  C.  C.  No.  A-242,  Corrected.  It  was  issued  May  18,  1896,  taking 
effect  May  23,  1896,  filed  with  the  Interstate  Commerce  Commission 
May  22,  1896,  and  naming  a  rate  from  Whiting,  Indiana,  to  Grand 
Junction,  Tennessee,  when  destined  to  points  on  or  via  the  Memphis 
&  Charleston  Eailroad,  of  13  cents  per  hundred  pounds.  This  tariff, 
I.  C.  C.  No.  A-242,  was  cancelled  by  Illinois  Central  cancellation  notice 
No.  1124,  the  I.  C.  C.  number  of  which  is  illegible  in  this  copy. 
This  cancellation  notice  was  issued  June  18,  1896,  effective  July  1, 
1896,  and  filed  with  the  Interstate  Commerce  Commission  June  20, 
1896.  The  next  tariff  of  this  series  was  No.  4800-C,  bearing  the 
Interstate  Commerce  Commission  number  A-342,  issued  July  23, 
1896,  taking  effect  July  28,  1896,  filed  with  the  Interstate  Commerce 
Commission  July  25, 1896,  and  naming  a  rate  from  Whiting,  Indiana, 
to  Grand  Junction,  Tennessee,  of  13  <;ents:  similar  in  substantially 
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all  respects  to  the  one  last  mentioned.     This  tariff,  I.  C.  C. 

3159  No.   A-342,  was  cancelled  by  cancellation  notice  No.   1481, 
bearing  I.  C.  C.  No.  A-1296,  issued  January  20,  1898,  and 

effective  with  the  close  of  business  January  31,  1898 ;  filed  with  the 
Interstate  Commerce  Commission  January  22,  1898.  The  last  of  this 
series  of  tariffs  was  known  as  4800-D,  and  was  otherwise  known  as 
I.  C.  C.  No.  A-1321,  issued  February  3,  1898,  effective  February  8, 
1898 ;  by  its  terms  expiring  February  25,  1898.  I  have  not  the  date 
of  its  filing  with  the  Interstate  Commerce  Commission  at  present. 

Q.  Well,  it  may  be  stated  then,  that  it  was  filed  with  the  Inter- 
state Commerce  Commission? — A.  Unless  the  attorneys  on  the  other 
side  object.     I  will  ascertain  the  date  and  insert  it  afterwards. 

Papers  marked  Petitioner's  Exhibit  534. 

Q.  Is  Petitioner's  Exhibit  534  a  copy  of  the  first  one  of  those 
tariffs  of  the  Illinois  Central  Eailroad  referred  to  by  you  ? — A.  It  is 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Q.  We  put  in  one  Division  Sheet.  Did  you  obtain  from  the 
Southern  Railway  other  Division  Sheets  of  the  rates  of  the  tariffs 
south  of  Evansville? — A.  I  did. 

Q.  I  show  you  two  Division  Sheets  issued  by  the  Southern  Rail- 
way Company,  one  issued  June  30,  1904,  and  the  other  August  30, 
1904.  Were  those  furnished  you  by  the  Southern  Railway  Com- 
pany?— A.  They  were. 

3160  Mr.  Kellogg.  Mr.  Rosenthal,  I  wish  to  offer  these  in  evi- 
dence, but,  as  they  are  the  only  copies  the  Southern  Railway 

Company  has,  I  would  like  the  stenographer  to  substitute  a  type- 
written copy  for  these,  and  to  mark  the  typewritten  copy  as  the  ex- 
hibits and  not  mark  these  originals  of  the  Sotithern  Railway  Com- 
pany. 

Mr.  Rosenthal.  All  right. 

Mr.  Kellogg.  I  offer  these  Division  Sheets  in  evidence,  with  the 
understanding  that  copies  may  be  substituted. 

The  copies  of  the  Division  Sheets  referred  to  are,  respectively. 
Petitioner's  Exhibits  535  and  536. 

Q.  Now,  Mr.  Durand,  have  you  an  amendment  to  any  of  those 
Division  Sheets? — A.  No,  I  have  no  amendment,  but  I  have  another 
Division  Sheet  which  I  will  describe. 

Paper  marked  Petitioner's  Exhibit  537 — two  sheets. 

Q.  Is  Petitioner's  Exhibit  537  a  copy  of  a  Division  Sheet  to  Pe- 
troleum Tariff  No.  1? — A.  It  is.  The  original  was  shown  to  me  by 
the  Southern  Railway  Company,  and  this  copy  was  taken  therefrom. 

Mr.  Kellogg.  I  offer  the  same  in  evidence. 

Q.  Please  state  what  periods  these  various  Division  Sheets  cover. — 
A.  Exhibit  535,  namely,  Division  Sheet  No.  10  to  Petroleum  Tariff 
No.  1,  was  issued  June  30,  1904,  effective  June  30,  1904,  and  remained 
in  effect,  as  stated  by  a  stamp  upon  its  face  made  in  the  office  of  the 
Southern  Railway,  until  August  30,  1904,  when  it  was  superseded 
by  Division  Sheet  No.  1  to  Petroleum  Tariff  No.  2,  which  is  Peti- 
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3161  tioner's  Exhibit  536.     This  remained  in  effect  until  November 
29,  1904,  when  it  was  superseded  by  Division  Sheet  No.  1  to 

Petroleum  Tariff  No.  3,  as  stated  in  the  latter  document,  which  is 
Petitioner's  Exhibit  532. 

Q.  There  was  one  of  those  Illinois  Central  Tariffs  regarding  which 
you  did  not  give  the  date  of  the  filing— A.  The  date  of  the  filing  of 
No.  A-1321,  which  I  described,  was  February  5,  1898. 

Q.  None  of  those  Division  Sheets  referred  to  were  filed  with  the 
Interstate  Commerce  Commission,  were  they? — A.  No. 

Q.  Did  you  examine  any  way-bills  in  the  office  of  the  Illinois  Cen- 
tral Eailroad,  originally  issued  by  the  Chicago  &  Eastern  Illinois  on 
shipments  of  oil  from  Chicago  or  Dolton,  Illinois,  to  Grand  Junc- 
tion?— A.  I  did.  In  the  office  of  the  Illinois  Central  Eailroad  I 
found  a  large  number  of  way-bills  on  the  forms  of  the  Chicago  & 
Eastern  Illinois  Railroad,  and  issi^ed  by  that  railroad,  covering  ship- 
ments of  oil  from  Whiting,  Indiana,  to  Grand  Junction,  Tennessee. 
These  way-bills  were  made  out  at  the  Dolton  station  or  the  Chicago 
station.  That  is,  the  bill  itself  was  from  Chicago  or  Dolton  to  Grand 
Junction;  but  the  point  of  origin.  Whiting,  appeared  in  all  or  sub- 
stantially all  cases,  upon  these  way-bills. 

Q.  Between  what  periods  did  you  examine  those  way-bills? — A.  I 
examined  them  during  the  period  from  about  the  beginning  of  1901 
to  the  end  of  1905.  I  also  examined  in  the  office  of  the  Chicago  & 
Eastern  Illinois  Eailroad  press  copies  of  a  more  limited  number  of 
these  way-bills,  particularly  covering,  I  believe,  the  month  of  Octo- 
ber, 1904. 

3162  Q.  Have  you  a  copy  of  one  of  those  way-bills? — A.  I  have. 
(Handing  paper  to  Mr.  Kellogg.) 

Paper  marked  Petitioner's  Exhibit  538 — one  sheet. 

Q.  I  show  you  Petitioner's  Exhibit  538.  Is  that  a  copy  of  one  of 
those  way-bills? — A.  It  is  a  copy,  made  under  my  direction  from 
one  of  the  origiiial  way-bills  which  I  examined  in  the  office  of  the 
Illinois  Central  Eailroad. 

Q.  Please  explain  it. — A.  It  is  a  way-bill  of  the  Chicago  &  Eastern 
Illinois  Railroad  Company,  reading  from  Chicago  to  Grand  Junction, 
Tennessee,  under  date  December  1,  1904.  It  is  numbered  G-1,  and 
covers  the  shipment  of  car  U.  T.  L.  No.  4843.  Under  the  heading 
"  Consignor  "  are  marks  indicating  the  Standard  Oil  Company  as 
shipper,  and  Whiting  as  the  point  of  origin,  and  the  Chicago  Termi- 
nal Transfer  Company  as  the  line  by  which  the  oil  Avas  received  by 
the  Chicago  &  Eastern  Illinois  Eailroad.  Under  the  head  "  Marks, 
Consignee,  and  Destination,"  the  way-bill  indicates  that  it  was  a 
shipment  consigned  to  the  Standard  Oil  Company  for  beyond,  and 
this,  in  conjunction  with  the  destination  of  the  way-bill  itself.  Grand 
Junction,  shows  that  it  was  consig-ned  to  the  Standard  Oil  Company 
at  Grand  Junction,  for  some  point  beyond.  The  way-bill  covers 
P.  L.  oil,  that  is  to  say,  petroleum  lubricating;  oil,  and  its  weight  was 
32,192  pounds.    In  the  original  way-bill,  which  I  examined,  all  the 
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entries  appearing  on  this  way-bill  which  I  have  thus  far  described, 

and  in  fact  all  the  entries  in  ink  made  upon  the  way-bill,  with  the 

exception  of  certain  ones  which  I  will  mention  later,  were  in 

3163  one  liind  of  ink,  and  one  hand- writing.    In  that  kind  of  ink 
and  in  that  hand-writing  there  appears,  opposite  the  weight 

of  the  car,  the  word  "  Paid  "  enclosed  in  a  large  circle.  In  addition, 
there  appeared,  upon  this  way-bill  in  a  different  kind  of  mk  or  a 
different  method  of  writing,  possibly  with  an  indelible  pencil,  and 
in  an  entirely  different  hand-writing,  the  entry  under  the  head- 
ing "  Eate  and  Authority,"  13 ;  that  is  to  say,  13  cents  per  hundred 
pounds,  the  amount  of  freight  charges,  $41.85,  which  is  equal  to  the 
weight  multiplied  by  13  cents  per  hundred  pounds,  and,  under  the 
heading  "  Prepaid  "  the  same  amount,  $41.85.  These  last  three  entries 
were,  as  I  have  said,  in  an  entirely  different  hand-writing  and  an 
entirely  different  kind  of  ink. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Q.  You  stated,  I  believe,  that  you  examined  way-bills  between 
1901  and  the  end  of  1905  ?— A.  Yes  sir. 

Q.  To  what  extent  did  you  examine  these  way-bills? — A.  In  the 
case  of  the  years  1901  and  1902,  to  the  best  of  my  recollection,  I  and 
niy  assistant,  or  possibly  I  had  two  assistants,  simply  selected  at 
random  a  comparatively  few,  perhaps  a  dozen,  way-bills,  in  each  of 
those  years.  I  should  explain  that  these  way-bills  were  all  in  large 
sheaves  together,  so  that  one,  by  turning  them  over  rapidly,  could  get 
a  general  idea  of  their  contents;  so  that  while  we  examined  with 
some  care  a  few  way-bills  in  each  of  the  years  1901  and  1902,  we 
handled  over  and  ran  over  rapidly  a  much  larger  number.  For  the 
years  1903,  1904  and  1905,  in  addition  to  examining  them  in 

3164  this  cursory  way  by  handling  them  over,  we  examined  from 
one  to  three  cars  each  month,  or  in  very  nearly  every  month,— 

examined  from  one  to  three  of  these  way-bills.  For  the  month  of 
December,  1904,  we  examined  carefully  every  way-bill,  and  made 
an  abstract  of  a  part  of  the  contents  thereof.  I  noted,  at  the  time  of 
the  examination,  the  numbers  of  the  way-bills,  from  1903  to  1905,  of 
which  we  made  this  more  special  examination  which  I  have  described, 
and  also  an  abstract  of  the  contents  of  those  way-bills. 

Q.  Was  each  of  those  way-bills  which  you  examined,  m  general 
description  the  same  as  the  one  we  have  offered  in  evidence— Peti- 
tioner's Exhibit  6^38?— A.  They  were.  Of  course  they  covered  dif- 
ferent cars,  different  numbers,  different  weights,  and  different  des- 
tinations; but  with  respect  to  their  general  characteristics,  they  were 

similar.  »    •  i  ,        i  , ,     .  j.  i 

Q.  Did  each  contain  the  rate,  13  cents,  and  the  freight,  and  the  total 
paid,  in  different  hand-writing  and  different  ink?- A.  Yes  sir. 

Q.'  Did  you  see  any  way-bills  that  did  not  contain  that  ? — A.  There 
may  have  been  some  which  contained  no  entries  on  that  place  at  all, 
but  there  were  none  whatever  where  the  entries  appeared  in  the  same 
hand-writing  and  the  same  ink  as  the  originals,  as  the  rest  of  the  way- 
bill. 
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Q.  You  have  stated  all  the  examination  that  you  made  of  the  way- 
bills ? — A.  I  have  stated  all  the  examination  of  the  original  way-bills. 

I  also  examined  press  copies  of  some  of  these  same  way-bills. 
3166         Q.  IVlaere?— A.  In  the  office  of  the  Chicago  &  Eastern  Illi- 
nois Eailroad,  by  which  the  way-bills  were  originally  prepared. 

Q.  How  many? — A.  Under  my  direction  there  were  examined 
about  150  of  these  way-bills  at  one  time,  that  is  to  say,  covering  the 
month  of  October,  1904,  in  addition  to  certain  others.  I  do  not  now 
recall  the  exact  period  or  the  number  covered. 

Q.  You  examined  all  of  those  in  the  month  of  October,  1904? — A. 
It  was  done  by  my  employes,  under  my  direction. 

Q.  In  your  presence  ? — A.  Part  of  the  time.  They  made  a  report 
of  their  investigation  to  me  at  the  time. 

Mr.  Rosenthal.  When  you  speak  of  seeing  the  original  way-bill 
in  the  C.  &  E.  I.  office 

Witness.  I  stated  that  I  saw  the  impression  copy,  Mr.  Rosen- 
thal. 

Q.  Well  that  is  not  a  copy,  is  it  ? — A.  The  impression  copy  which  I 
have  already  explained  in  regard  to  all  the  way-bills. 

Mr.  Rosenthal.  The  original  way-bill,  of  course,  goes  with  the 
shipment. 

Mr.  Kellogg.  Well,  I  dont  think  that  is  any  more  of  an  original 
than  the  one  that  is  left. 

Witness.  I  stated  in  my  examination  yesterday,  in  regard  to  the 
way-bills  of  the  shipments  to  Evansville,  exactly  what  the  press  cop- 
ies which  I  examined  in  the  office  of  the  Chicago  &  Eastern  Illinois 
Railroad  consisted  of.     The  same  statements  which  I  made  then  apply 

to  these  way-bills  to  Grand  Junction. 
3166        Q.  The  impressions  you  saw  in  the  office  of  the  Chicago  & 
Eastern  Illinois? — A.  Yes  sir. 

Q.  The  originals,  in  the  office  of  the  Illinois  Central  at  Grand 
Junction  ? — A.  At  Chicago. 

Q.  Have  you  now  stated A.  I  have  not  stated  what  the  result 

of  the  examination  of  these  way-bills  was. 

Q.  Wliat  was  the  result  ?— A.  These  way-bills,  aggregating,  I  said, 
150,— it  should  be  about  200,  for  the  month  of  October,  1904, 

Q.  Were  they  all  the  ones  which  Avere  issued  in  October,  1904?— 
A.  Yes— which  I  examined  or  had  examined  by  my  assistants,  the 
tissue  copies  in  no  case  showed  any  rate  of  freight  or  any  freight 
charges  on  shipments  of  oil  from  Whiting  to  Grand  Junction,  Ten- 
nessee ;  they  showed  simply  the  weight  and  the  word  "  Paid  "  or 
"  prepaid,"  written  opposite  the  weight.  I  have  here  an  abstract, 
made  at  the  time,  by  my  assistant,  of  one  of  these  cars,  from  the  press 
copy  m  the  office  of  the  Chicago  &  Eastern  Illinois  Railroad,  namely, 
the  way-bill  numbered  G-1  and  dated  October  1,  1904,  covering  U.  T. 
L.  car  No.  7948,  and  with  the  notation  that  this  way-bill  showed  no 
rate  of  freight.  I  examined  the  same  wav-bill,  the  original,  in  the 
office  of  the  Illinois  Central  Railroad,  and  found  tlfere  that  it  had  the 
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rate  of  13  cents  upon  it,  and  the  freight  charges  extended  at  that  rate, 
as  I  said  before,  in  a  different  hand- writing  and  color  of  ink. 

Q.  Then,  all  of  the  way-bills  for  that  month,  October,  1904, 

3167  were  examined?— A.  I  can't  be  absolutely  sure  of  that.     The 
"  interline  abstracts,"  as  the  phrase  goes,  which  were  abstracts 

of  those  way-bills,  were  all  examined,  and  certain,  at  least,  of  the 
tissue  copies,  which  corresponded  to  those  abstracts,  were  examined. 
Whether  every  way-bill  was  there  examined,  I  cannot  now  state.  The 
abstracts,  I  should  say,  showed  also  no  rate  of  freight  upon  the  ab- 
stract, m  the  columns  headed  "  Rate  of  Freight,"  nor  any  extensions 
of  freight  charges  in  the  columns  headed  for  that  purpose,  and 
therein  do  not  correspond  in  form  to  the  general  practice  of  that 
railroad  as  we  observed  it,  in  numerous  cases  a  tleast, — I  will  not  say 
in  all  cases. 

Q.  Have  you  stated  all  that  you  have  to  state  in  relation  to  the 
way-bills  ?— A.  All  that  I  have  to  state  in  relation  to  way-bills,  unless 
possibly  I  should  refer  to  the  instructions  to  the  agent  at  Dolton  to 
put  no  rate  upon  those  way-bills. 

Q.  Was  that  in  writing — those  instructions  ? — A.  It  was  in  writing. 

Q.  Have  you  got  a  copy  of  it  ? — A.  I  have. 

Q.  Where  is  it?~A.  This,  I  should  state,  is  a  copy  of  a  carbon 
copy  of  a  letter  addressed  to  this  agent,  with  a  space  for  the  signa- 
ture, and  following  it  the  initials  "  G.F.A."— General  Freight 
Agent.    It  was  not  the  original  letter  that  I  saw. 

Q.  Let  us  find  out  what  it  is  and  where  you  found  it.    Wliere  did 

you  find  this  document  of  which  you  are  talking  ? — A.  I  found  it  in 

the  oiSce  of  the  Chicago  &  Eastern  Illinois  Eailroad,  the  auditor's 

office — or,  I  should  not  say  the  auditor's  office;  I  think  it  was  rather 

in  the  general  freight  department  office,  in  conjunction  with 

3168  the  file  of  the  railroad  company  which  contained  the  tariffs 
naming  the  13-cent  rate  to  Grand  Junction,  wihch  I  have  de- 
scribed, and  also  in  conjunction  with  numerous  other  papers  relating 
to  shipments  of  oil  to  Grand  Junction. 

Mr.  Rosenthal.  What  do  you  mean  by  "  in  conjunction  with?  " 

A.  I  mean  that  it  was  in  the  same  folder  or  file  paper;  that  is  what 
T  mean. 

Mr.  Rosenthal.  Did  you  find  it  there  yourself  ? 

Witness.  I  did,  personally.  I  made  a  copy  from  that  paper  which 
I  saw  there.     This  is  not  the  paper  which  I  saw  there. 

Q.  "Wlio  was  the  general  freight  agent  at  that  time? — A.  William 
Campbell. 

Q.  Of  the  Chicago  &  Eastern  Illinois  Railroad? — A.  Of  the  Chi- 
cago &  Eastern  Illinois  Railroad. 

Q.  I  show  you  a  letter  dated  February  24, 1898,  signed  W.  D.  Hurl- 
but,  General  Freight  Agent,  directed  to  Mr.  William  Campbell,  Gen- 
eral Freight  Agent.  Is  that  an  original  letter? — A.  I  found  that 
letter  in  the  letter-file  of  the  Chicago  &  Eastern  Illinois  Railroad, 
among  other  correspondence.  It  is  signed  in  ink,  and  appears  to  bo 
an  original. 
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The  letter  was  marked  Petitioner's  Exhibit  539. 

Q.  I  show   you  Petitioner's  Exhibit  '639.     "Where   did  you  find 

that? — A.  I  found  that  in  the  same  file  in  which  I  stated  I  found 

the  paper  which  was  not  marked,  addressed  to  the  local  agent  at  Dol- 

ton,  namely,  the  general  file  in  which  the  tariffs  naming  the  rate  to 

Grand  Junction  were  placed,  in  the  general  freight  department 

3169  office  of  the  Chicago  &  Eastern  Illinois  Eailroad. 

Mr.  Kellogg.  I  offer  this  letter  in  evidence ;  and,  in  lieu  of 
its  being  marked  as  an  exhibit,  the  original,  I  wish  you  would  let  us 
substitute  a  copy. 

Mr.  EosENTHAL.  Certainly.  I  object  to  it  on  the  ground  that  it  is 
res  inter  alios. 

Mr.  Kellogg.  But  you  are  willing  a  copy  should  be  substituted  for 
this? 

Mr.  EosENTHAL  Certainly. 

Wftness.  I  have  a  copy. 

Mr.  Kellogg.  I  didnt  mean  to  mark  this. 

A  typewritten  copy  of  the  letter  was  marked  with  the  same  number, 
and  the  original  letter  returned  to  Mr.  Kellogg. 

Q.  I  show  you  Petitioner's  Exhibit  540.  Where  did  you  say  you 
found  this  letter,  or  this  copy,  rather? — A.  I  found  the  paper  from 
which  I  copied  this  in  the  file  of  the  Chicago  &  Eastern  Illinois  Eail- 
road, General  Freight  Department,  in  which  same  file  were  kept  the 
tariffs  relating  to  the  shipments  of  oil  from  "V\'Tiiting-  to  Grand  Junc- 
tion, at  the  rate  of  13  cents. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Mr.  EosENTHAL.  I  objcct  to  it  upon  the  same  ground  that  I  objected 
to  the  B^urlbut  letter,  and  upon  the  further  ground  that  on  its  face 
it  is  a  mere  unsigned  memorandum;  by  whom  written  nobody  can 
determine  from  the  memorandum  itself. 

3170  Mr.  Kellogg.  Well,  we  will  connect  that  up  by  somebody 
who  knows. 

Q.  Did  you  examine  the  collection  vouchers  in  the  office  of  the  Chi- 
cago &  Eastern  Illinois  Eailroad  which  showed  the  freight  charges 
on  shipments  of  13  cents  per  hundred  pounds  to  Grand  Junction  ? — A. 
I  did.  I  examined  in  the  files  of  the  General  Freight  Department  of 
the  Chicago  &  Eastern  Illinois  Eailroad  a  large  number  of  papers  des- 
ignated, ordinarily  at  least,  by  the  initials  "  C.  V.,"  standing  for  "  Col- 
lection Voucher,"  covering  shipments  of  oil  from  Whiting,  Indiana, 
to  Grand  Junction,  Tennessee.  I  examined  all  of  these  collection 
vouchers  which  are  in  this  file  for  the  period  from  about  January  1, 
1899,  to  NoA'-ember,  1905,  and  made  an  abstract  of  the  principal  en- 
tries on  certain  of  these  for  the  period  from  1899  to  1902,  and  of 
all  that  appeared  in  the  file  for  the  period  1903  to  1905.  Each  of 
these  documents  consisted,  first,  of  a  bill  addressed  to  the  Standard 
Oil  Company,  stating  an  amount  of  money  due  for  transportation 
of  oil;  practically  always,  if  not  always,  stating  that  the  amount 
was  due  for  transportation  of  oil  to  Grand  Junction,  Tennessee;  and 
in  most,  if  not  all,  cases  stating  an  aggregate  weight  and  a  rate  of 
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13  cents  per  hundred  pounds.  Attached  to  these  respective  bills  I 
found  m  each  case  a  statement  of  billing,  in  which  were  listed  the 
individual  cars  shipped  during  the  period  covered  by  the  bill,  giving 
in  each  case  the  way-bill  number,  the  car  number,  the  weight,  and, 
being  added  up,  gave  a  total  weight  which  in  all  cases  where  the 
weight  appeared  on  the  bill  proper  corresponded  with  the 

3171  total  weight  appearing  on  that  bill.     There  may  have  been 
some  exceptions  due  to  corrections  in  red  ink  entries,  which 

sometimes  make  these  accounts  confusing. 

Q.  Have  you  a  copy  of  one  of  the  collection  vouchers  with  the 
statement  of  billing  attached?— A.  I  have. 

Q.  Taken  from  the  original? — A.  Copied  under  my  direction,  in 
my  presence,  from  the  original. 

Papers  produced  by  witness  marked  Petitioner's  Exhibit  541,  four 
sheets. 

Witness.  All  the  language  on  this  is  copied  from  the  original  doc- 
ument except  the  exhibit  number  of  the  Bureau  of  Corporations, 
which  is  taken  out. 

Q.  That  can  be  taken  off. — ^A.  The  copying  also  indicates  the  color 
of  the  ink  in  which  the  entries  were  made. 

Mr.  EosENTHAL.  Do  I  understand  that  these  are  exact  copies? 

Witness.  Exact  copies. 

Mr.  Rosenthal.  Of  the  bill  and  the  itemized  statement? 

Witness.  Exact  copies. 

Mr.  Rosenthal.  Including  the  heading? 

Witness.  Including  the  heading.  It  is  on  the  same  form  on  which 
the  original  papers  appeared. 

Mr.  Rosenthal.  What  I  mean  is:  for  example,  in  this  itemized 

statement  of  1903,  the  heading  "  Billing  covering  oil  shipments  from 

Whiting,  Indiana,  and  destined  to  Standard  Oil  Company,  Grand 

Junction,  Term.,  on  which  charges  will  be  collected  by  Mr.  C.  W. 

Hillard,  Treasurer." 

3172  Witness.  That  is  all  an  exact  copy  of  the  paper  as  it  stands. 
The  only  thing  on  the  paper  which  is  not  a  copy  is  on  the 

back  of  it,  and  that  is  an  indication  of  the  name  of  the  person  who 
copied  it. 

Mr.  Kellogg.  We  will  take  it  off  (crossing  out  the  same  with  lead 
pencil.) 

Mr.  Rosenthal.  The  copy  was  not  made  by  you? 

Witness.  No. 

Q.  You  examined  this  original  yourself  ? — ^A.  I  did ;  and  I  think  it 
very  likely  (although  I  cant  remember)  that  I  compared  the  two. 

Mr.  Rosenthal.  Well,  did  you  make  any  of  these  copies  ? 

Witness.  Some  of  them;  some  of  the  papers  which  I  have  pre- 
sented in  testimony  are  in  my  hand- writing,  copied  by  me. 

Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibit  541,  in  four 
sheets. 

Q.  Did  you  make  copies  of  any  others  ? — A/  I  made  copies  of  one 
other  bill,  with  the  entire  attached  statement  of  billing,  namely,  for 
32555— VOL  4—08 5 
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the  first  half  of  December,  1904;  I  also  made  copies  of  about  twelve 
of  the  bills  in  addition  to  those  two  that  I  have  named,  without 
showing  the  attached  statements  of  billing.  These  copies  which  I 
made  covered  at  intervals  the  period  from  April,  1903,  to  November, 
1905.  I  find  on  examining  these  that  in  every  case  they  show  on  the 
face  a  certain  quantity  of  oil  at  the  rate  of  13  cents  per  hundred 
pounds,  and  freight  charges  extended  at  that  rate.     Some  of 

3173  them  also  show  a  small  amount  of  candles  or  products  taking 
other  rates.     In  no  case  is  petroleum,  oil,  indicated  as  taking 

any  other  rates. 

Q.  The  statement  of  billing  attached  to  this  collection  voucher  ex- 
hibit 541, 1  notice  states  no  rate  of  freight.  How  was  it  in  relation  to 
all  the  other  statements  of  billing  attached  to  the  collection  vouch- 
ers?— A.  All  those  I  examined  were  similar  in  that  respect.  They 
were  marked  "  Paid  "  or  "  Prepaid,"  and  in  some  cases,  possibly,  had 
no  notation  to  that  effect,  but  in  no  case  did  they  show  any  rate  of 
charges  opposite  the  individual  cars  listed  in  the  statement  of  billing, 
nor  any  computation  of  the  freight  charges  for  individual  cars.  I 
think  that  in  some  cases  the  rate  of  13  cents  per  hundred  pounds  was 
multiplied  into  the  total  weight  shown  at  the  bottom  of  those  state- 
ments of  billing;  I  mean  merely  a  computation  on  the  billing  ren- 
dered to  the  Standard  Oil  Company  itself. 

Q.  Did  the  collection  voucher  show  the  rate? — A.  It  showed  the 
rate,  I  think,  in  all  cases ;  I  dont  recall  any  case  where  it  did  not  show 
the  rate. 

Q.  You  examined  all  the  collection  vouchers,  you  say,  between 
what  period? — A.  Between  January  1st,  1899,  and  November,  1905. 
I  should  say  that  a  few  of  the  semi-monthly  periods  during  this  time 
showed  no  voucher,  either  because  there  were  no  shipments,  or,  more 
likely,  because  the  documents  were  lost.  I  examined  all  that  were  in 
the  file. 

Q.  Did  you  make  a  total  of  these  ? — A.  I  made  a  total  of  the  ones 
for  the  period  from  January,  1903,  to  November,  1905; 

3174  Q.  Well,  state  that,  if  you  can. — A.  I  have  not  totalized  it 
here  for  these  three  years,  but  each  year  separately.     For  the 

year  1903,  the  bills  which  were  in  the  file  covered  all  together  ten  and 
one-half  months,  no  bills  appearing  for  three  half  months  during 
that  period.  The  total  weight  of  oil  shown  by  these  bills  was 
59,306,247  pounds,  and  the  total  amount  of  freight  charges 
$77,059.37.  For  the  year  1904,  during  which  the  data  for  two  half 
months  were  missing,  the  aggregate  weight  of  the  cars 

Mr.  KosENTHAL.  You  mean  during  which  you  found  no  data? 

Witness.  That  is  what  I  mean,  exactly — during  which  we  found 
no  data  for  two  half  months,  the  aggregate  weight  of  the  oil— in- 
cluding, by  the  way,  in  each  case  some  very  sniall  quantities  of 
candles  or  wax  or  articles  not  taking  the  oil  rate — was  62,734,429 
pounds,  and  the  amount  of  freight  charges  $81,554.71.  For  1905, 
a  period  from  January  to  November,  during  which  time  the  rate  was 
in  force,  and  during  which  time  for  two  semi-monthly  periods  we 
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found  no  papers,  the  aggregate  weight  was  60,198,114  pounds,  and 
the  freight  charges  $78,385.66. 

Q.  These  collection  vouchers  were  for  the  rate  of  13  cents  per 
hundred,  which  you  have  heretofore  described,  between  Whiting  and 
Grand  Junction,  Tennessee? — A.  Yes. 

Q.  Now,  have  you  stated  all- A.  I  have  stated  all  that  relates 

to  those  collection  vouchers,  I  think. 

Q.  Did  you  examine  a  number  of  way-bills  of  the  Southern  Eail- 

way  on  any  of  this  same  oil  going  to  destinations  beyond  Grand 

Junction? — A.  I  did  not  examine,  to  the  best  of  my  recollection, 

any  original  'way-bills,  but  I  did  examine  impression  copies 

3175  taken  at  the  time  when  the  way-bills  are  made,  which  are 
treated  by  the  railroad  company  as  original  records  for  the 

purposes  of  accounting. 

Q.  They  are  made  in  the  same  way  you  described  these  others, 
I  believe,  at  the  office  in  Grand  Junction,  are  they? — A.  Precisely. 
I  examined  these  papers  I  referred  to  in  the  office  of  the  Southern 
Kailway  at  Washington — the  impression  copies  of  the  way-bills. 
The  papers  which  I  examined  cover  one  month  each  year  from  1901  to 
1904.  I  examined  what  are  known  as  the  freight  forwarded  ab- 
stracts of  the  Grand  Junction  station  for  those  months,  which  show 
an  abstract  or  condensed  statement  of  the  contents  of  the  way-bills. 
I  also  examined  a  large  number  of  the  way-bills  for  each  of  those 
months — of  the  press  copies  of  the  way-bills,  which  were  found  by 
searching  out  the  number  shown  in  the  abstract. 

Q.  What  do  you  call  the  freight  forwarded  abstract? — A.  The 
freight  forwarded  abstract  is  a  statement  prepared  by  the  local 
agent,  summarizing  the  contents  of  the  way-bills  for  a  given  period 
of  time,  showing  substantially  all  the  important  facts,  such  as  the 
point  of  destination,  the  number  of  the  way-bill,  and  the  car,  and  the 
weight,  and  the  freight  rate,  and  the  amount  of  freight  charges. 

Q.  And  the  destination? — A.  And  the  destination. 

Q.  And  the  point  of  shipment  ? — A.  Not  always  in  the  abstract,  no. 
Q.  Not  always;  but  the  destination? — A.  Yes. 

3176  Q.  But  it  shows  the  weight  and  the  number  of  the  car  ? — A. 
Yes,  always. 

Q.  Now,  is  that  a  record  in  the  office  of  the  Southern  Railway  ? — A. 
It  is. 

Q.  Where? — A.  In  Washington;  also,  doubtless,  in  Grand  Junc- 
tion; they  keep  duplicates  of  all  such  papers  usually  by  means  of 
impression  copies  taken  at  the  time  the  papers  are  prepared. 

Q.  Now,  you  said  you  examined  for  one  month  of  each  of  those 
years,  did  you? — A.  Yes. 

Q.  Did  you  state  the  month? — A.  No.  I  think  it  is  best,  if  you 
want  to  cover  that  in  detail,  to  take  up  the  last  month  first. 

Q.  All  right,  take  the  last  month. — A.  The  last  month  which  I  ex- 
amined in  this  way  was  December,  1904,  and  I  had  made,  under  my 
direction,  at  that  time,  an  abstract  of  the  principal  facts  with  re- 
gard to  the  shipment  of  each  car  of  petroleum  shipped  from  Grand 
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Junction  over  the  Southern  Railway  during  that  month.  I  also  had 
copies  made  from  the  impression  copies  of  the  original  way-bill,  of 
a  large  number  of  these  cars — ^not  all  of  them. 

Q.  Have  you  got  one  of  those  which  would  be  a  good  sample  to  put 
in  evidence? — A.  I  have. 

Paper  marked  Petitioner's  Exhibit  542. 

Q.  I  show  you  Petitioner's  Exhibit  542.     State  what  that  is.— A. 

That  is  a  copy  made,  under  my  direction,  from  an  impression  copy 

of  a  way-bill  of  the  Southern  Eailway  Company  on  a  shipment 

3177  of  a  car  of  oil  from  Grand  Junction,  Tennesese,  to  Americus, 
Georgia.     The  way-bill  itself  reads  from  Grand  Junction  to 

Chattanooga,  but  the  final  destination  is  shown  as  Americus,  Geor- 
gia, and  the  rate  as  far  as  Americus  is  indicated. 

Q.  Now,  is  this  car  No.  4480  one  of  the  cars  which  came  from 
Whiting  and  paid  the  13-cent  rate  under  the  collection  voucher  which 
you  examined? — A.  It  is,  I  find,  the  same  car,  and  the  same  num- 
ber, and  the  same  weight,  shipped  during  the  same  month,  from 
"VYhiting, — listed,  I  should  say,  during  the  same  month,  among  the 
cars  included  in  the  statement  of  billing  attached  to  the  collection 
voucher  of  the  Chicago  &  Eastern  Illinois  Eailway.  It  shows  a 
charge  of  13  cents  per  hundred  pounds  to  Grand  Junction. 

Q.  Now,  what  rate  was  this  billed  at  from  Grand  Junction  to 
Americus,  Georgia? — A.  It  was  billed  at  the  rate  of  36.8  cents,  di- 
vided into  two  items  of  10.8  cents  and  26  cents,  respectively.  The 
freight  charges  at  the  rate  of  10.8  are  computed  and  set  forth  under 
the  heading  "  Freight,"  and  the  total  freight  charges  at  the  rate  of 
36.8  cents  are  computed  and  set  out  under  the  heading  "  Total  Pre- 
paid." 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Q.  Now,  Mr.  Durand,  please  state  whether  that  rate  of  36.8  cents 
is  the  division  shown  on  Petitioner's  Exhibit  532  between  Grand 
Junction  and  Americus,  Georgia,  dr  is  the  same  amount  as  the  di- 
vision which  would  have  been  allowed  on  a  car  of  oil  shipped  from 
Evansville,  Indiana,  had  it  paid  the  rate  of  freight  in  the  tar- 

3178  iff  of  the  Southern  Railway  in  evidence  in  this  case.    Please 
explain  it. — A.  I  find  on  examination  of  Exhibit  532,  which 

is  the  Division  Sheet  of  the  Southern  Eailway,  that  the  total  rate 
from  Evansville  to  Americus,  Georgia,  under  the  tariff  of  the  South- 
ern Eailway  at  that  time,  was  50  cents  per  hundred  pounds ;  that  of 
that  rate  13.2  cents  per  hundred  pounds  were  shown  as  the  division 
or  amount  accruing  to  the  railroad  from  Evansville  to  Grand  Junc- 
tion, and  that  the  amount  of  36.8  cents  per  hundred  pounds,  being 
the  sum  of  the  items  10.8  and  26  cents,  appears  as  the  proper  propor- 
tion accruing  out  of  such  rate  of  50  cents  to  the  railways  beyond 
Grand  Junction  and  up  to  Americus ;  also,  I  find  that  the  proportion 
of  this  50-cent  rate  accruing  to  the  Southern  Eailway  as  far  as  Chat- 
tanooga is  stated  in  said  Division  Sheet  to  be  10.8  cents.  I  find  that 
in  this  way-bill  the  rate  of  freight  entered  on  the  first  line  is  10.8 
cents ;  also  that  the  charges  beyond  Chattanooga,  according  to  the  Di- 
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vision  Sheet,  are  indicated  as  26  cents,  and  on  this  way-bill  the  second 
rate  of  freight  stated  is  26  cents,  the  sum  of  the  two  being,  as  on  the 
Division  Sheet,  36.8  cents. 

Q.  But  did  that  car  pay  the  13.2  cents  freight  from  Evansville  to 
Grand  Junction? — A.  It  did  not.  It  paid  a  total  rate  of  13  cents 
from  Whiting  to  Grand  Junction,  as  I  have  stated,  from  the  collec- 
tion voucher  of  the  Chicago  &  Eastern  Illinois  Eailroad. 

Q.  And  was  there  any  tarilSE  for  the  36.8  cents  for  the  shipment  of 
that  oil  from  Grand  Junction  to  Americus? — A.  There  was  none. 

Q.  What  would  have  been  the  total  legal  rate  ? 
3179        Mr.  Rosenthal.  I  thought  Mr.  Durand  was  not  a  railroad 
expert. 

Mr.  Kellogg.  Well,  he  knows  what  the  tariff  shows. 

A.  The  total  rate,  under  the  tariffs  filed  with  the  Interstate  Com- 
merce Commission,  would  be  made  up  of  a  rate  of  11  cents  from 
Whiting  to  Evansville,  and  a  rate  of  50  cents  from  Evansville  to 
Americus — total  61  cents.  The  actual  charge  on  this  car  was  13 
cents  plus  36.8  cents,  or  49.8  cents. 

Mr.  Rosenthal.  That  is  as  you  construe  those  tariffs  ? 

Witness.  I  have  stated  just  what  the  facts  are;  that  the  rates 
under  the  tariffs  filed  with  the  Interstate  Commerce  Commission 
would  be  that  amount. 

Mr.  Rosenthal.  You  state  what  the  facts  are  from  the  tariffs  as 
you  construe  them? 

Witness.  From  the  tariffs  as  they  are  filed  with  the  Interstate 
Conamerce  Commission. 

Mr.  Rosenthal.  As  you  construe  them? 

Witness.  There  is  no  question  of  construction.  There  is  no  other 
tariff  filed  there  which  would  name  any  such  rate. 

The  hearing  was  here  adjourned  until  the  morning  of  Saturday, 
January  25,  1908,  at  10.30  o'clock 


3180  Hearing  Room,  Interstate  Commerce  Commission, 

Washington,  D.  C,  January  25, 1908, 10.30  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner:  Messrs.  Frank  B.  Kellogg 
and  Charles  B.  Morrison ;  on  behalf  of  the  Defendants,  Mr.  Moritz 
Rosenthal. 

E.  D.  DtJRAND,  recalled  on  behalf  of  the  Petitioner,  and  his  direct- 
examination  resumed,  as  follows : 

By  Mr.  Kellogg  : 

Q.  You  stated  that  you  checked  up  car  No.  4480,  showing  its  origin 

at  Whiting  and  its  destination  at  Americus,  Georgia,  and  described 

the  several  rates  from  Whiting,  through  Grand  Junction,  to  Americus, 

Georgia.     State  whether  you  examined,  in  the  office  of  the  Southern 
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Railway  Company,  any  other  way-bills  of  the  Southern  Eailway 
Company  similar  to  Exhibit  542,  showing  the  shipment  of  specific 
cars  originating  at  Whiting  and  which  had  taken  a  13-cent  rate  to 
Grand  Junction,  showing  the  destination  thereof  beyond  Grand 
Junction,  in  any  of  the  southern  states  south  of  the  Ohio  river. — A. 
I  did  examine  a  number  of  such  way-bills.  Your  question  is  so 
stated  that  it  apparently  involves  definite  proof  of  the  13-cent  rate 
in  regard  to  the  individual  cars.  I  have  that  proof,  as  to  a  consider- 
able number,  but  I  also  examined  a  great  many  additional  way-bills 
which  came  from  "Whiting  to  Grand  Junction,  as  to  which  I  did 

3181  not  make  a  specific  examination  of  the  records  relating  to  the 
payment  of  the  rate  of  13  cents  from  Whiting  to  Grand  Junction. 

Q.  Well,  I  am  talking  a;bout  those  that  you  know,  from  the  way- 
bills and  collection  vouchers,  had  already  paid  the  13-cent  rate. — A.  I 
examined  a  large  number  of  such  way-bills. 

Q.  And  only  those  way-bills  ? — A.  During  the  month  of  December, 
1904. 

Q.  December,  1904? — A.  Yes,  and  a  few  at  other  dates. 

Q.  Have  you  a  list  of  those  cars,  showing  the  destination  beyond 
Grand  Junction,  the  billing,  and  the  rate,  so  as  to  show  whether  they 
were  shipped  under  like  way-bills  to  the  one  you  have  introduced  in 
evidence,  and  the  division  of  the  rate  applying  beyond  Grand  Junc- 
tion, made  in  the,  same  way  ? — A.  I  have  not  prepared  a  table  in  just 
that  form. 

Q.  How  have  j'ou  prepared  it? — A.  It  can  readily  be  done  in  the 
way  you  suggest,  but  it  would  take  some  time.  I  have  prepared  a 
statement  showing  the  destination  and  the  rate  applied  from  Grand 
Junction  to  that  destination,  on  a  large  number  of  cars,  during  the 
month  of  December,  1904.  I  have  not  specified,  in  this  list  which 
I  hold  in  my  hand,  the  number  of  the  car  or  the  date  of  shipment, 
or  the  way-bill  number ;  simply  the  fact  that  I  examined  the  way-bill 
and  have  in  my  files  an  abstract  of  that  way-bill,  showing  the  date, 
the  way-bill  number,  etc.,  and  showing  this  rate  which  I  have  set 
forth  here  per  hundred  pounds.  I  have,  in  addition  to  that,  a  list 
of  a  large  number  of  cars,  the  car  number  of  which  appears  in 

3182  the  list  .of  shipments  of  the  Chicago  &  Eastern  Illinois  Rail- 
road in  its  collection  voucher  of  December,  1904,  and  which 

same  car  numbers  I  find  among  the  shipments  fi'om  Grand  Junction 
during  that  period,  and  as  to  which,  so  far  as  they  are  identical  with 
the  cars  listed  in  the  first  list,  the  rates  in  all  cases  were  the  rates 
specified  in  that  first  list.  It  would  require  a  much  more  elaborate 
table  to  show  the  rate  on  each  separate  car,  the  point  of  destination, 
etc.  It  can  be  done,  but  it  would  require  at  least  three  hours  to  pre- 
pare it. 

Q.  Well,  will  you  state  how,  from  the  examination  of  the  way-bills 
similar  to  Exhibit  542,  it  shows  that  those  particular  cars  had  already 
paid  a  13-cent  rate  to  Grand  Junction  and  took  the  division  of  the 
rate  similar  to  Exhibit  542  beyond? — A.  The  method  of  determining 
this  is  by  taking  the  car  number  as  specified  in  the  several  way-bills, 
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(which  I  have  copies  of,  or  of  which  I  have  abstracts)  and  finding 
the  same  car  number  in  the  list,  which  I  also  have  in  my  possession, 
of  the  shipments  of  oil  from  Whiting  to  Grand  Junction,  during  the 
same  month  of  December,  1904 ;  and  bj'  comparing  the  dates  of  such 
shipments,  it  appearing,  in  each  case,  where  the  car  numbers  are 
identical,  that  the  date  of  shipment  from  Whiting  of  the  said  car 
given  by  that  number  was  several  days  prior  to  the  date  on  which 
it  appears  as  having  been  shipped  from  Grand  Junction.  I  have 
made  a  large  number  of  comparisons  of  that  sort,  but  have  not  stated 
them  in  a  schedule. 

Q.  Then  how  are  you  going  to  show  the  particular  cars  that 

3183  were  shipped  beyond  Grand  Junction  and  took  that  division 
of  rate,  unless  you  do  that? — A.  I  am  sure  I  dont  know.    If 

you  wish  to  know  exactly  what  cars,  I  can  easily  do  it,  Mr.  Kellogg ; 
but  it  will  take  three  hours. 

Q.  That  is  what  I  wish  to  know,  exactly. — A.  Very  well,  I  will 
prepare  it  this  afternoon  and  hand  it  to  you  on  Monday. 

Q.  I  thought  that  had  already  been  prepared.  Perhaps  I  dont 
understand,  Mr.  Durand. 

Mr.  Rosenthal.  There  isnt  anything  on  this  way-bill,  Mr.  Durand, 
that  enables  you  to  tell  whether  a  particular  car  number  came  over  the 
C.  &  E.  I.  to  the  Southern  Railway,  from  Whiting,  is  there?— A.  Yes. 
The  car  number  is  given  there,  and  the  point  of  origin.  Whiting,  is 
given  there. 

Mr.  Rosenthal.  That  is,  the  car  number  of  the  C.  &  E.  I.  road?— 
A.  The  car  number  of  the  Union  Tank  Line. 

Mr.  Rosenthal.  Of  the  Union  Tank  Line. 

Witness.  However,  it  is  necessary,  of  course,  to  compare  that 
paper  with  the  list  of  cars  shipped  over  the  C.  &  E.  I.  during  the 
same  month,  to  make  the  evidence  of  the  continuity  of  the  passage. 

Mr.  Rosenthal.  This  way-bill  does  not  enable  you  to  trace  a  car, 
however,  through  from  Whiting  on  a  given  date  to  Georgia  on  a  given 

date? 

Witness.  It  does  not  in  itself  alone,  no  sir. 
Mr.  Rosenthal.  It  is  only  one  link  in  that  transportation  ? 
Witness.  Quite  right. 

3184  Q.  Petitioner's  Exhibit  542,  in  connection  with  the  way-bills 
which  you  examined,  on  the  C  &  E.  I.  road  and  the  collection 

voucher,  does  enable  you  to  tell  the  origin  of  the  car,  under  what  rate 
it  was  shipped  to  Grand  Junction,  and  beyond  Grand  Junction  to 
destination?— A.  Exactly.  -         ,      j  ^ 

Mr.  Rosenthal.  That  is,  taking  into  consideration  the  dates  ot 
the  respective  bills,  and  applying  your  knowledge  of  the  length  of 
time  it  would  take  to  make  the  shipment? 

Witness.  Exactly.  It  would  be  entirely  possible  for  me  to  pre- 
pare or  to  make  use  of  this  statement  which  I  have  here,  in  such  a  way 
as  to  indicate  thereon  the  fact  that  I  have  compared  shipments  dur- 
ing the  month  of  December,  1904,  to  certain  of  the  points  mentioned 
therein— not  all,  and  that  those  shipments  did  take  the  rate  of  13 
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cents  from  Whiting  to  Grand  Junction,  and  the  rate  specified  here 
from  Grand  Junction  on.  But  to  list  those  facts,  setting  forth  the 
rate,  the  dates,  the  way-bill  numbers,  etc.,  in  the  manner  I  have  un- 
derstood you  desire,  will  take  at  least  three  hours  to  prepare. 

Q.  I  think  you  misunderstood  me.  Can  you  testify  to  the  par- 
ticular cars? — A.  I  can,  by  taking  a  short  time  to  examine  the  rec- 
ords— I  should  say  in  the  neighborhood  of  fifteen  minutes. 

Q.  The  cars  of  which  you  hold  a  list — ^have  you  examined  the  facts, 

to  state  whether  these  cars  originated  in  a  like  manner,  at  Whiting 

and  were  shipped  beyond  Grand  Junction  under  like  bills  ? — A.  That 

I  could  not  determine  as  to  certain  of  these  cars,  for  the  reason  that 

the  list  of  shipments  from  Whiting  which  I  possess  is  for 

3185  half  of  the  calendar  month  of  December,  1904,  whereas  this 
list  of  shipments  which  I  have  here,  giving  rates  from  Grand 

Junction,  represents  shipments  from  Grand  Junction  from  the  be- 
ginning of  the  month,  December  1,  to  the  end  of  the  month;  con- 
sequently, there  are  some  shipments  in  this  list  of  which  I  have  no 
evidence  other  than  the  fact  that  all  shipments  of  which  I  have  any 
record,  going  to  Grand  Junction,  take  the  13-cent  rate.  I  have  no 
other  evidence  than  that  that  those  particular  cars  took  the  13-cent 
rate. 

Paper  marked  Petitioner's  Exhibit  543,  three  sheets. 

Q.  Wliat  is  Petitioner's  Exhibit  543  ?— A.  Exhibit  543  is  a  list  of 
rates  from  Grand  Junction,  Tennessee,  to  a  number  of  stations  in 
several  southern  states,  which  rates  I  found  entered  or  applied  upon 
way-bills,  or  abstracts  of  way-bills,  in  the  office  of  the  Southern  Eail- 
way,  at  different  intervals,  namely,  at  sometime  during  December, 
1904 ;  at  sometime  during  October,  1903 ;  at  some  time  during  August, 
1902;  at  some  time  during  June,  1901;  and  at  some  time  during 
April,  1900.  I  have  in  my  possession  the  abstracts  of  the  shipment  of 
at  least  one  car  to  each  of  these  points  during  the  time  I  have  speci- 
fied, or,  rather,  so  far  as  any  rate  during  that  period  is  indicated  on 
this  list.  In  other  words,  this  list  is  compiled  directly  from  records 
of  shipments  during  the  periods  specified. 

Q.  As  to  all  of  these  cars,  have  you  checked  them  with  the  division 
sheets  which  have  been  introduced  in  evidence  ? — A.  I  have. 

Q.  The  division  sheets  of  the  Southern  Railway,  similar  to  Ex- 
hibit 532?  —A.  Yes. 

3186  Q.  Was  the  rate  applied  from  Grand  Junction  to  the  point 
of  destination  as  shown  in  Petitioner's  Exhibit  543,  the  division 

of  the  rate  as  shown  upon  those  division  sheets  ?— A.  It  was,  in  sub- 
stantially all  cases.  I  crm  give  the  particular  exceptions  in  detail,  if 
you  so  desire. 

Q.  Give  them.— A.  In  the  first  place,  the  rate  shown  upon  the  way- 
bills of  the  Southern  Railway  for  shipments  from  Grand  Junction, 
Tennessee,  to  Coal  Creek,  Tennessee,  both  in  December,  1904,  and 
October,  1903,  was  27.3 ;  whereas  the  division  sheet  of  the  Southern 
Railway,  effective  November  29,  1904,  namely.  Exhibit  532,  gives,  as 
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the  division  of  the  rate  from  Evansville,  accruing  to  the  railways  be- 
yond Grand  Junction,  on  shipments  to  Coal  Creek,  28  cents — a  differ- 
ence of  XT  oi  one  cent  per  hundred  pounds.  On  further  reference  to 
this  Coal  Creek  Division,  I  note  that  in  the  division  sheet  effective 
August  30,  1904,  and  which  remained  effective  until  November  29, 
1904,  the  division  accruing  to  these  railroads,  on  shipments  to  Coal 
Creek  was  27.3  cents.  The  proper  division  during  the  month  of 
December,  1904,  was  28  cents.  That  had  been  amended.  The  way- 
bill of  December,  1904,  was  at  the  rate  of  27.3 — ^the  previous  rate. 

Mr.  EosENTHAL.  This  table  showing  the  rate  of  the  connecting 
roads  from  Grand  Junction  on,  under  the  division  sheets  ? 
Mr.  Kellogg.  Yes  sir. 

Witness.  I  further  find  that  the  division  accruing  to  the  Southern 
Railway,  under  the  division  sheet  effective  November  29, 
3187  1904,  (Exhibit  532)  between  Grand  Junction  and  Greenwood, 
South  Carolina,  is  stated  as  41  cents,  whereas  the  division  on 
a  shipment  to  that  point,  appearing  in  one  of  the  way-bills  of  the 
Southern  Railway  from  Grand  Junction,  during  December,  1904, 
was  41.4  cents,  a  difference  of  1%  of  one  cent  per  hundred  pounds.  ' 
With  that  exception,  all  of  the  divisions  for  December.  1904,  as  ap- 
pearing on  this  table,  are  the  same  as  appear  in  the  division  sheet  or 
in  an  amendment  thereto,  which — no,  I  think  they  are  all  the  same. 
I  may  be  mistaken  as  to  one  or  two  which  are  entirely  missing  from 
this  divison  sheet,  but  I  think  they  are  all  the  same.  My  recollection 
is  not  clear  as  to  whether  there  are  any  that  are  missing  from  this 
division  sheet. 

Q.  From  the  original  way-bills  of  the  Chicago  &  Eastern  Illinois 
road,  the  collection  vouchers  which  you  examined,  can  you  state  that 
all  the  cars  shown  in  Petitioner's  Exhibit  543  originated  at  Whiting?— 
A.  I  can  not  show  that  from  the  document  you  speak  of,  but  the 
origin  of  Whiting  is  specified  in  the  way-bills  of  the  Southern  Rail- 
way, all  of  which  were  examined  by  my  assistants  in  the  office  of  the 
Southern  Railway— for  the  month  of  December,  1904,  I  am  now 
speaking  of. 

Q.  That  is  what  I  am  talking  about. 

Mr.  Rosenthal.  You  got  the  origin  of  the  cars  from  the  way-bill 
of  the  Southern  road  ? 

Witness.  That  is  right.  ,     t   .     .      .     t 

Q.  Can  you  add  to  this  the  information  that  I  asked  tor< — A.  1 

can '  as  to  such  individual  places  for  which  there  are  comparable 

'     records.     I  may  state,  further,  that  all  of  the  shipments  of  the 

3188     Chicago  &  Eastern  Illinois  Railroad  from  Whiting  to  Grand 

Junction,  Tennessee,  during  the  month  of  December,  1904,  were 

shipped  at  a  rate  of  13  cents  per  hundred  pounds,  as  appears  from  the 

way-bills  and  the  collection  voucher,  all  of  which  I  examined. 

Q.  Well,  that  covers  all  those  cars,  doesnt  it?— A.  Not  precisely, 
no  for  the  reason  that  this  statement  includes  certain  cars  which  were 
shipped  from  Grand  Junction  during  the  first  few  days  of  December, 
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1904,  and  that  those  cars  were  not  included  in  shipments  from  Chi- 
cago during  December,  1904,  but  during  November.  I  will  state 
further,  however,  that  I  did  examine  collection  vouchers  of  the 
Chicago  &  Eastern  Illinois  Eailroad,  on  shipments  from  Whiting  to 
Grand  Junction,  for  each  month  of  1904  and  for  several  years  previ- 
ous, and  that  all  of  the  shipments  appearing  on  those  collection  vouch- 
ers, of  which  there  were  many  thousands  of  cars — several  thousands 
of  cars,  were  paid  for  at  the  rate  of  13  cents  per  hundred  pounds. 

Q.  I  guess  that  pretty  nearly  covers  it.  And  did  they  also  show 
that  they  were  destined  for  points  beyond  Grand  Junction? — A. 
They  did,  in  all  cases.  That  statement  should  be  corrected.  The 
collection  vouchers  of  the  Chicago  &  Eastern  Illinois  Eailroad,  in 
some  cases — I  think  in  most  cases,  but  I  cannot  recall  definitely — 
state  at  the  head  of  the  collection  voucher  that  they  represent  ship- 
ments of  oil  to  Grand  Junction  for  points  beyond. 

Q.  That  is  what  I  mean. — A.  I  cannot  state  that  that  is  true  in 
every  case,  however. 

3189  Mr.   EosBNTHAL.  You  dont  mean  that  you  examined  the 
thousands  of  way-bills  that  you  mentioned  a  moment  ago,  with 

a  view  of  determining  that — as  to  whether  or  not  the  shipments  were 
beyond  Grand  Junction  ?  You  apply  your  statement  in  that  regard 
to  those  that  you  particvilarly  examined  ? 

Witness.  I  was  referring,  in  my  last  answer,  to  the  collection 
vouchers  themselves;  not  to  the  way-bills,  but  to  the  statements  at 
the  heading  of  the  lists  of  billing,  or  statements  of  billing  attached 
to  the  collection  vouchers,  which  in  many  cases — I  cannot  say  whether 
in  all  cases  or  not — contained  that  language.  I  also  did  examine 
numerous  way-bills  scattered  through  the  period  prior  to  December, 
1904,  which  contained  the  language  "  Grand  Junction  for  Beyond," 
or  similar  language,  but  not  all  of  such  way-bills.  I  did  examine  all 
of  the  way-bills  for  the  month  of  December,  1904,  concerning  which 
I  am  now  testifying,  and  all  of  them  showed  that  the  oil  was  billed 
to  Grand  Junction  for  beyond,  either  using  that  language  or  language 
conveying  that  idea. 

Mr.  EosENTHAL.  The  only  papers  or  documents  that  you  examined 
for  the  purpose  of  determining  the  final  destination  of  the  shipments, 
were  papers  that  you  found  in  the  offices  of  the  railroad  company  ? 

Witness.  Exactly. 

Mr.  EosENTHAL.  You  did  not  examine  any  of  the  shipping  orders 
of  the  Standard  Oil  Company  ? 

Witness.  I  did  not.     I  believe  I  have  in  my  possession  a 

3190  few  of  such  shipping  orders,  furnished  me  by  Mr.  Felton;  I 
have  not  examined  them  recently,  and  I  dont  recall 

Mr.  EosENTHAL.  You  didnt  examine  them,  however,  in  the  offices 
of  the  Standard  Oil  Company— any  of  their  shipping  orders? 

Witness.  I  did  not. 

Mr.  EosENTHAL.  Do  you  say  that  Mr.  Felton  furnished  you  any 
shipping  orders  ? 
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Witness.  That  is  my  recollection,  but  I  should  have  to  verify  that. 
If  he  did  I  have  them  and  they  are  in  my  files,  and  I  can  determine 
that  with  greater  certainty.     They  wouldnt  be  here. 

Mr.  Rosenthal.  Mr.  Felton  says  you  are  entirely  mistaken  about 
that. 

Witness.  And  also  I  may  be  mistaken  as  to  whether  they  were 
left  with  me.  Mr.  Felton  showed,  I  remember,  to  Mr.  Garfield  and 
myself,  certain  shipping  orders;  but  whether  or  not  they  covered 
Grand  Junction,  I  can  not  now  recall. 

Q.  Have  you  a  list  of  cars  which  from  your  examination  you  can 
state  is  included  in  Petitioner's  Exhibit  643,  and  which  from  your 
examination  you  can  state  originated  at  Whiting  and  had  paid  the 
13-cent  rate?— A.  I  have  such  a  list.  To  explain  it  more  specifically, 
I  have  a  list  of  cars  which,  as  determined  by  (he  car  numbers,  were 
shipped  from  Whiting  during  the  first  half  of  December,  1904,  and 
were  shipped  from  Grand  Junction  during  December,  1904,  and 
which  paid  a  rate  of  13  cents  per  hundred  pounds  from  Whiting  to 
Grand  Junction,  as  appearing  upon  the  collection  voucher 
3191  of  the  Chicago  &  Eastern  Illinois  Railroad,  and  which  paid 
rates  from  Grand  Junction  to  destination  equal  to  the  rates 
specified  on  this  table.  Petitioner's  Exhibit  543,  under  the  heading 
"  December.  1904,"  or,  more  specifically,  which  paid  the  rates  shown 
in  the  division  sheet  of  the  Southern  Railway  as  accruing  to  the  rail- 
roads beyond  Grand  Junction  out  of  the  rate  from  EvansviUe,  this 
division  sheet  being  Petitioner's  Exhibit  532. 

Q.  Now  can  you  give  the  numbers  of  those  cars?— A.  I  can,  and 
also  the  date  of  shipment  from  Chicago  and  from  Grand  Junction, 

if  you  so  desire.  i    r  j  • 

Mr.  Rosenthal.  What  do  you  call  those  sheets  that  you  hold  in 

your  hand?  ,.        .  ,  .  , 

Witness.  I  have  described  it  at  length;  a  hst  of  cars  which  were 
shipped  to  Whiting  from  Grand  Junction. 

Mr  Rosenthal.  When  did  you  make  up  that  hst? 

Witness.  I  made  it  up  this  morning,  from  original  papers  which 
I  have  in  my  possession,  which  were  so  bulky  that  I  didnt  suppose 
you  would  wish  to  have  them  in  evidence. 

Mr   Rosenthal.  What  are  those  original  papers? 

Witness.  I  say  "original";  they  are  not  originals  from  the  rail- 
road offices  themselves.  The  papers  which  I  copied  from  files  m 
railroad  offices.  They  consist,  first,  of  the  collection  voucher  of  the 
Chicago  &  Eastern  Illinois  Railroad,  for  shipments  of  oil  f rom  Whit- 
ino-  to  Grand  Junction  during  the  first  half  of  December  1904,  of 
which  I  have  a  complete  copy  in  my  possession  here;  and,  second, 
of  abstracts  made  under  my  direction,  or  copies,  of  way-bills 
3192  of  the  Southern  Railway,  for  the  month  of  December,  1904, 
which  abstracts  and  copies  I  have  also  here  in  my  possession. 

Mr.  Rosenthal.  And  those  way-bills  show  the  divisional  rate  be- 
yond Grand  Junction? 
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Witness.  Yes,  in  nearly  all  cases ;  and,  possibly  in  this  month,  in 
all  cases;  show  the  weight,  as  well  as  the  amount  of  charges  at  that 
rate ;  but  in  some  instances,  in  other  months,  at  any  rate,  that  I  am 
aware  of,  the  rate  is  not  stated,  but  simply  the  total  charges,  from 
which  the  rate  can  be  computed  by  division,  the  weight  being  given. 
I  have  copies  of  a  great  many  of  those  way-bills  here,  if  you  care  to 
see  them,  and  also  abstracts  of  other  ones. 

Mr.  KosENTHAL.  I  would  like  to  look  at  them. 

Witness  produces  papers  and  hands  them  to  Mr.  Eosenthal. 

Mr.  Eosenthal.  Your  condensed  statement  is  made  up  from  these 
copies  of  the  Southern  Railway  Company's  way-bills  ? 

Witness.  Either  from  these  which  I  have  in  my  possession,  or 
from  this  abstract  which  I  have  in  my  possession,  both  the  copies  and 
the  abstract  being  taken  from  the  impression  copies  of  the  Southern 
Eailway  at  Washington,  of  their  way-bills. 

Mr.  Eosenthal.  You  didnt  take  copies  of  the  way-bills  or  the 
copies  of  this  statement  yourself,  did  you  ? 

Witness.  No,  but  it  was  done  under  my  immediate  direction.    I 

was  there  present  part  of  the  time  when  the  work  was  done,  and  I 

selected  and  determined  the  method  of  conducting  the  work.     I  have 

the  names  of  the  persons  who  did  the  work,  if  you  care 

3193    to  put  them  on  the  witness-stand. 

Mr.  Eosenthal.  What  I  am  getting  at  is,  as  to  the  correct- 
ness of  it  you  relied  entirely  upon  your  assistants  who  made  these 
copies  ? 

Witness.  I  have. 

Mr.  Eosenthal.  And  when  you  say  that  they  did  it  under  your 
direction,  all  you  mean  is  that  you  directed  them  to  make  copies  of 
way-bills  ? 

Witness.  Yes  sir. 

Mr.  Eosenthal.  And  they  went  ahead  and  did  it,  and  you  assumed 
that  they  did  it  correctly  ? 

Witness.  I  do  not  recall  definitely  whether  I  compared  or  checked 
those  up  or  not.  I  could  perhaps  determine  that  by  examining  the 
papers.  I  do  not  recall  now.  I  did  not  do  any  of  the  copying  my- 
self, but  I  may  have  checked  up  some  of  it  afterwards.  I  checked 
up  the  method  with  which  the  entry  of  certain  items— I  mean  the 
manner  in  which  the  men  were  working,  to  see  that  they  were  adopt- 
ing the  correct  method,  but  as  to  whether  they  put  the  correct  item 
down  I  couldnt  say. 

Mr.  Eosenthal.  There  wouldnt  be  much  method  about  it,  would 
there?  They  simply  took  blapk  way-bills  of  the  Southern  Eailway 
Company  and  copied  all  of  the  entries  that  were  on  the  original  way- 
bills, didn't  they?     Wasnt  that  the  instruction? 

Witness.  The  instruction  was,  not  to  copy  all  the  entries,  unless 
I  am  mistaken,  but  to  copy  the  entries  indicated  in  that  heading. 
There  are  certain  other  entries  of  an  unimportant  character  on  all 
way-bills. 
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Mr.  KosENTHAL.  You'  dont  wish  to  be  understood  as  saying  that 
you  checked  up  the  correctness  of  their  work,  because  that 
3194    would  involve  an  examination  by  you  of  each  and  every  way- 
bill that  they  copied ;  isnt  that  so  ? 
Witness.  I  do  not  think  I  did  so.    I  have  done  so  in  many  cases 
and  in  other  kinds  of  work,  in  other  railroad  offices;  I  think  not  in 
this  case. 

Mr.  EosENTHAL.  Subjcct,  of  course,  to  our  right  under  our  stipula- 
tion heretofore  made,  to  check  up  the  work  done  by  Mr.  Durand  and 
his  assistants,  I  do  not  wish  to  be  understood,  by  this  line  of  exami- 
nation, as  now  questioning  either  the  verity  of  the  statistical  informa- 
tion that  he  is  now  giving,  nor  do  I  question  the  evidence,  in  so  far 
as  the  form  is  concerned  in  which  he  is  giving  it,  namely,  whether 
Mr.  Durand  testifies  from  a  personal  examination  of  the  records 
of  the  railway  companies  himself,  or  whether  he  testifies  from  an  ex- 
amination made  by  his  assistants  is  wholly  immaterial,  except  that  I 
reserve  the  privilege  of  showing,  in  every  instance  that  I  desire  to, 
when  he  has  made  the  personal  examination  and  when  certain  of 
his  assistants  may  have  made  the  examination. 

Mr.  Kellogg.  I  dont  see  as  that  covers  it,  because  you  could  object, 
at  any  other  time,  that  the  testimony  showed  that  Mr.  Durand  had 
not  personally  done  this  but  that  it  was  done  by  his  assistants. 

Mr.  Rosenthal.  No  such  objection  will  be  made;  and  the  purpose 
of  this  examination  is  not  to  lay  the  foundation  for  any  such  objec- 
tion. 

Mr.  Kellogg.  Then  the  substance  of  it  is  that,  subject  to 

3195     correction,  the  testimony  may  be  accepted 

Mr.  EosENTHAL.  Just  as  though  Mr.  Durand  himself  had 
made  the  examination 

Mr.  Kellogg.  That  is  entirely  satisfactory. 

Mr.  EosENTHAL.  Only  I  would  like  to  have  Mr.  Durand  exercise 
a  little  more  care  in  some  of  these  general  statements  that  he  is  mak- 
ing about  some  of  the  examination,  so  that  it  does  not  appear  that  he 
made  every  one  of  these  himself,  when  such  is  not  the  fact. 

Mr.  Kellogg.  I  dont  think  Mr.  Durand  is  intending  to  convey  any 

such  idea. 

Mr.  Rosenthal.  Oh,  no,  it  is  entirely  unintentional.    I  understand 

that. 

Mr.  Kellogg.  In  lieu  of  the  list  of  cars  about  which  Mr.  Durand 
was  testifying  when  you  cross-examined  him  as  to  those  particular 
cars,  I  will  ask  Mr.  Durand  to  make  up  for  his  testimony,  in  this 
place,  the  entire  list  of  cars  which  he  or  his  assistants  examined,  show- 
ing the  origin,  destination,  rates,  etc.— in  lieu  of  the  list  of  cars  which 
I  showed  him,  containing  the  pencil  memorandum.  It  will  probably 
be  more  satisfactory. 

I  offer  however,  Petitioner's  Exhibit  543  in  evidence. 

Q.  Now,  Mr.  Durand,  referring  to  Petitioner's  Exhibit  543,  you 
explained  the  rate  in  the  first  column,  for  the  month  of  December, 
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1904.    I  notice  there  are  four  other  columns,  one  of  1903,  an- 

3196  other  1902,  another  1901,  and  another  1900.    Do  you  wish  to 
make  any  explanation  as  to  these? — A.  Yes.     These  columns 

were  made  up  from  abstracts  of  the  billing  of  cars  of  oil  from  Grand 
Junction,  during  the  months  specified ;  that  is  to  say,  the  impression 
copies  of  the  abstracts  of  way-bills  in  the  office  of  the  Southern  Rail- 
way. They  were  made  up  directly  into  this  table,  from  copies  of  such 
abstracts  of  billing  made  by  my  assistants  under  my  direction.  In 
other  words,  during  those  months  we  did  not  examine  the  impres- 
sion copies  of  the  way-bills  themselves,  but  the  copies  of  the  abstracts 
of  billing  which  are  prepared  by  the  local  agent  at  Grand  Junction 
when  he  forwards  the  shipments — what  are  known  as  "  Freight  For- 
warded Abstracts." 

Q.  Yes,  but  they  are  records  in  his  office  ? — A.  They  are  records  in 
his  office,  and  purport  to  show  and  are  treated  by  the  accounting  de- 
partment of  the  railway  as  showing  the  principal  items  concerning 
the  actual  shipments.  I  have  compared  the  rates  from  Grand  Junc- 
tion to  the  several  destinations  as  appearing  on  these  records  of 
October,  1903,  August,  1902,  June,  1901,  and  April,  1900,  and  I  find 
that,  so  far  as  there  are  records  relating  to  the  same  destinations,  the 
rates  or  proportions  charged  by  the  Southern  Railway  from  Grand 
Junction  to  destination  were  the  same,  during  each  of  these  months, 
as  during  December,  1904,  with  a  very  few  exceptions,  which  excep- 
tions, of  course,  appear  on  the  table,  and  which  exceptions  are  of  a 
minor  character. 

3197  Q:  Have  you  found  any  other  division  sheets  of  the  South- 
ern Railway  since  yesterday? — A.  I  have.  I  have  an  amend- 
ment to  division  sheet  of  the  Southern  Railway,  which  is  Petitioner's 
Exhibit  525,  a  supplement  or  amendment  to  that,  which  should  be 
put  in  evidence. 

Paper  marked  Petitioner's  Exhibit  544. 

Q.  I  show  you  Petitioner's  Exhibit  544.  What  is  that?-— A.  That 
is  a  document  entitled  "  Division  Sheet  No.  4  to  Petroleum  Tariff  3 
of  the  Southern  Railway,"  and  is,  in  effect,  a  supplement  to  division 
sheet  No.  1,  which  constitutes  Exhibit  532.  I  say  it  is  in  effect  such  a 
supplement,  for  the  reason  that  it  supersedes  division  sheets  Nos.  2  and 
3  to  Petroleum  Tariff  3,  as  stated  on  its  face,  but  does  not  supersede, 
according  to  its  statement,  division  sheet  No.  1.  It  shows  the  divi- 
sions on  shipments  from  Evansville  to  several  specified  points  in  the 
South,  as  between  the  different  railways,  especially  as  between  rail- 
ways north  and  south  of  Grand  Junction. 

Q.  Was  this  filed  with  the  Interstate  Commerce  Commission  ?— A. 
It  was  not.    It  was  furnished  me  by  the  Southern  Railway. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Paper  marked  Petitioner's  Exhibit  545. 

Q.  I  show  you  Petitioner's  Exhibit  545.  Please  state  what  that 
is.— A.  That  is  a  table  showing  the  rates  from  Whiting  to  a  large 
number  of  points  specified,  in  the  South,  first,  as  made  up  from  the 
tariffs  from  Whiting  to  Evansville  or  from  Chicago  and  Dolton  to 
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Evansville,  and  the  tariffs  of  the  Southern  Railway  from 
3198  Evansville  to  the  several  destinations ;  and,  second,  showing  the 
rate  from  "VVTiiting  to  the  various  destinations  as  made  up  by  a 
combination  of  the  rate  of  13  cents  per  hundred  pounds  from  Whiting 
to  Grand  Junction,  and  the  divisions  shown  in  the  division  sheets 
of  the  Southern  Railway  to  Petroleum  Tariff  No.  3,  accruing  to  that 
railway  and  its  connections,  from  Grand  Junction  to  the  several  des- 
tinations, such  divisions  being  the  divisions  of  the  published  rates 
from  Evansville  to  such  destinations  contained  in  Petroleum  Tariff 
No.  3  of  the  Southern  Railway ;  also  a  statement  showing  the  differ- 
ence between  the  rates  first  described  and  the  rates  last  described. 
The  table  also  specified  the  fact  that  as  to  a  large  number,  but  not  all, 
of  the  towns  therein  mentioned,  I  personally  or  by  employes  under 
my  direction,  examined  press  copies  of  the  way-bills  of  the  Southern 
Railway,  showing  at  least  one  shipment  during  the  month  of  Decem- 
ber, 1904,  to  such  destination,  bearing  such  charge  from  Grand  Junc- 
tion. 

Q.  Those  cases  are  indicated  by  a  letter  "A"?  That  is,  the  letter 
"A"  indicates  the  cases  where  you  or  your  assistants  have  checked  the 
indicates  the  cases  where  you  or  your  assistants  have  checked  the 
way-bills  of  the  Southern  Railway  and  shown  that  some  shipment 
was  made  on  that  rate  from  Grand  Junction  ?— A.  During  December, 
1904;  that  does  not  include  all  the  cars  which  any  of  the  employes 
of  the  Bureau  of  Corporations  may  have  examined.  I  have  no 
reference  to  any  which  Mr.  Schindler,  for  example,  may  have  ex- 
amined in  Grand  Junction,  but  only  to  those  which  were  abstracted 
under  my  personal  direction  from  the  records  of  the  Southern  Rail- 
way, in  Washington,  by  my  immediate  subordinates.  I  wish 
3199  to  add  one  or  two  comments  as  to  this  exhibit.  In  the  case 
of  those  entries  where  there  is  no  "A"  opposite  the  rate  from 
Grand  Junction,  the  entry  has  been  made  by  me  simply  from  the 
division  sheet.  Petitioner's  Exhibit  532,  or  from  the  division  sheet, 
Exhibit  544,  which  has  just  been  introduced.  And  in  addition  to 
those,  there  are  four  points  mentioned  here,  namely,  Ensley,  Ala- 
bama'; Gaines-sdlle,  Georgia;  Livingston,  Alabama;  and  Union 
Springs,  Alabama,  which  are  not  covered  by  either  of  these  divi- 
sion sheets,  but  are  covered  by  other  division  sheets  which  I  or 
my  assistants  have  previously  examined,  which  are  not  now  in  our 
possession  and  are  not  exhibits  in  this  case.  There  are  only  four 
such  towns  out  of  the  list.  .    t     , 

Q  Now,  to  condense  this,  the  last  column  is  intended  to  indicate 
cents  per  hundred  pounds?— A.  Yes,  all\)f  the  columns  of  figures 
indicate  cents  per  hundred  pounds. 

Q.  And  the  last  column  indicates  the  difference  between  the  rates 
from  Whiting  to  the  destinations  named,  based  on  the  11-cent  rate  to 
Evansville  and  the  tariff  rate  from  Evansville  to  destinations,  on 
the  one  hand,  and  the  13-cent  rate  from  Wkiting  to  Grand  Junction, 
and  the  division  as  shown  by  these  division  sheets  to  destination  added 
thereto  ?— A.  That  is  what  is  shown  by  the  last  column.    It  is  also  the 
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difference  between  the  sum  of  the  rates  from  Whiting  to  the  destina- 
tion specified,  shown  by  tariffs  filed  with  the  Interstate  Com- 

3200  merce  Commission  during  December,  1904,  and  the  sum  of 
certain  other  rates  named  in  two  or  more  papers  during  that 

period,  only  one  of  which  was  filed  with  the  Interstate  Commerce 
Commission. 

Q.  Well,  that  is  indefinite.  The  papers  you  refer  to  are  the  Grand 
Junction  13-cent  rate,  which  was  filed  with  the  Commission? — ^A. 
Yes. 

Q.  And  the  other  papers  which  you  refer  to  were  the  division 
sheet? — A.  Exactly. 

Mr.  KosENTHAL.  What  do  you  say  the  "A"  on  this  exhibit,  Peti- 
tioner's Exhibit  545,  stands  for? 

Witness.  It  indicates  the  fact  that  the  rate  to  the  town  there  men- 
tioned was  found  by  me  or  my  assistants  as  applied  to  such  town, 
during  the  month  of  December,  1904,  as  appearing  in  the  records  of 
the  Southern  Eailway  Company.  I  do  not  mean  to  state  that  there 
were  no  other  shipments  during  that  month  to  other  of  the  towns 
there  named,  but  only  that  I  know  that  that  was  true,  as  to  those 
towns,  from  an  examination  made  by  me  or  under  my  immediate 
direction. 

3201  Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  545  in  evidence. 
Q.  Now,  I  notice  by  reference  to  the  last  column  on  Exhibit 

545  that  the  difference  between  the  combination  of  published  tariff 
rates  through  Evansville  and  from  Evansville  to  southern  destina- 
tions named  on  this  table,  and  the  combination  of  rates  consisting  of 
a  13-cent  rate  which  has  been  shown  to  have  been  filed  with  the  Com- 
mission, and  the  division  sheets  not  filed,  amounts  from  about 

Mr.  Rosenthal.  Haven't  you  averaged  it? 

Mr.  Kellogg.  No,  I  haven't  averaged  it. 

Q.  From  3.4  cents  to  about  16J  cents  a  hundred  pounds.— A.  That 
is  correct. 

Q.  An  average  could  not  be  made  except  with  a  knowledge  of  the 
weights? — A.  A  true  average  that  would  have  any  real  significance 
could  be  made  only  with  a  knowledge  of  the  quantity  of  shipments  to 
each  town  at  least  for  a  limited  period  of  time.  It  is  easy  to  add 
those  up  and  divide  by  the  number  of  instances,  if  such  an  average 
would  have  any  interest,  but  I  should  say  it  would  have  no  interest. 

Q.  Mr.  Durand,  what  weight  per  hundred  pounds  would  equal  a 
cent  a  gallon  on  refined  oil? 

Mr.  Rosenthal.  I  object  to  that  unless  Mr.  Durand  qualifies  first 
as  an  expert  on  that. 

Q.  I  will  ask  him  if  he  knows. — A.  I  do  know. 

Q.  Please  state,  then. 

Mr.  Rosenthal.  I  still  object  upon  the  ground  that  he  has  not  been 
properly  qualified. 

3202  Mr.  Kellogg.  If  he  knows  it  I  dont  know  how  he  could  be 
any  more  qualified.    Please  state,  Mr.  Durand.— A.  The  rail- 
roads in  all  parts  of  the  United  States,  at  least  down  to  a  very  recent 
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period — I  have  not  examined  the  matter  in  the  last  year — have  for  a 
long  time  charged,  in  making  their  freight  charges,  the  shipments  of 
petroleum  on  the  assumption  of  a  weight  of  6.4  pounds  per  gallon 
for  all  classes  of  petroleum  except  crude  oil,  and  in  some  parts  of  the 
country  the  same  weight  has  been  applied  to  crude  oil  as  well.  By 
the  use  of  this  so-called  arbitrary  weight,  which  is  the  actual  basis 
for  the  computation  of  freight  charges,  it  is  possible  to  determine 
precisely  what  the  equivalent  in  cents  per  hundred  pounds  is  of  one 
cent  per  gallon.  It  is  substantially  sixteen  cents ;  namely,  the  amount 
obtained  by  dividing  100  by  6.4,  which  is  substantially  sixteen. 

Mr.  Rosenthal.  That  is,  it  requires  a  difference  of  the  freight 
rates  per  hundred  pounds  of  sixteen  cents  in  order  to  make  a  differ- 
ence of  one  cent  per  gallon  ? 

Witness.  Exactly.  Or  substantially,  I  should  say;  substantially 
so. 

Mr.  Rosenthal.  In  the  selling  price  of  the  oil? 

Witness.  Yes. 

Papers  marked  Petitioner's  Exhibit  546,  5  sheets. 

Q.  Mr.  Durand,  have  you  the  collection  voucher  with  the  statement 

of  billing  attached — I  mean  a  copy  of  the  same — taken  from  the  files 

of  the  Chicago  &  Eastern  Illinois,  showing  the  settlements  for 

3203  shipment  of  oil  by  the  Standard  Oil  Company  from  '\¥hiting, 
Indiana,  to  Grand  Junction  destined  for  points  beyond  for 

any  part  of  the  month  of  December,  1904,  about  which  you  have  been 
testifying  this  morning? — A.  I  have  such  a  document  covering  the 
period,  as  stated  on  its  face,  from  December  1  to  December  14,  1904, 
this  being  designated  in  the  files  of  the  Chicago  &  Eastern  Illinois 
Railroad  as  collection  voucher  No.  7548. 

Q.  Is  Petitioner's  Exhibit  646  and  the  attached  statement  of  bill- 
ing the  one  that  you  refer  to  ? — A.  It  is. 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Q.  It  is  similar  to  the  other  collection  vouchers  which  you  testified 
to  ? — A.  Yes,  and  one  of  which  is  already  an  exhibit,  I  believe,  in  this 
case. 

Mr.  Kellogg.  I  simply  put  this  in  as  it  covers  a  part  of  the  period 
about  which  you  have  been  testifying. 

Mr.  Rosenthal.  Mr.  Durand,  upon  the  left  hand  corner  I  find 
"  Exhibit  27."  What  does  that  mean  ? 

Witness.  That  is  a  number  put  on  that  document  subsequent  to 
its  being  copied  by  the  Bureau  of  Corporations,  and  should  be  no  part 
of  this  Exhibit. 

Mr.  Rosenthal.  And  what  does  it  mean  ? 

Witness.  It  means  that  it  is  Exhibit  27,  or  was  at  one  time  Exhibit 
27  to  a  file  of  the  Bureau  of  Corporations,  or  a  record  of  that  Bureau. 

Mr.  Rosenthal.  It  does  not  mean  it  was  Exhibit  27  in  any  other 
hearing  or  court  proceeding? 

3204  Witness.  It  does  not. 

Q.  Those  are  numbered  so  you  can  keep  track  of  them,  I  sup- 
pose?  A.  Exactly.     In  making  up  a  statement  for  our  own  in- 
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formation,  having  numerous  documents  of  that  sort,  they  call  them 
exhibits  or  annexes  or  something  of  that  sort. 

Mr.  Rosenthal.  These  are  not  files  that  were  used  before  the 
Grand  Jury  at  Chicago? 

Witness.  To  the  best  of  my  knowledge  they  were  not.  I  do  not 
kno  wthat.  I  will  not  say  that.  I  do  not  know.  But  those  marks, 
the  marks  "  Exhibit,"  etc.,  were  not  placed  there  in  any  other  way 
than  as  I  have  stated. 

Q.  On  the  back  of  these  documents  I  notice  a  memoranda  as  to 
who  copied  and  compared  them.  That  is  no  part  of  the  original?— 
A.  No. 

Q.  But  that  is  put  on  for  a  record  of  the  party  who  copied  and 
compared  it? — A.  Exactly. 

Q.  From  that  record  can  you  state  whether  you  compared  this 
yourself  with  the  original? — A.  I  did;  and  I  also  copied  a  large 
part  of  it,  it  is  in  my  hand  writing. 

Mr.  Kellogg.  I  offer  that  in  evidence  (Petitioner's  Exhibit  546.) 

Q.  Mr.  Durand,  do  you  know,  from  your  examination  of  the  orig- 
inal way-bills,  collection  vouchers,  or  other  documents  in  the  office 
of  the  C.  &  E.  I.  Railroad,  whether  this  Grand  Junction  rate  that 
you  have  testified  to,  of  13  cents  a  hundred,  was  applied  on 

3205  any  shipments  to  Memphis,  Tennessee? — A.  I  can  not  state 
that  definitely.     I  can  state  that  I  know  from  such  an  exam- 
ination that  certain  cars  of  oil  were  shipped  from  Grand  Junction 
to  Memphis,  and  that  their  point  of  origin  was  Whiting. 

Q.  That  is  what  I  mean. — A.  And  also  I  know  that  during  the 
period  such  cars  were  shipped  at  said  rate  there  were  shipments 
being  made  from  Whiting  to  Grand  Junction  at  the  rate  of  13  cents. 
I  have  not  compared  the  individual  cars. 

Q.  What  I  wanted  to  get  at  was  whether  cars  of  oil  shipped  by 
the  Standai'd  Oil  Company  were  forwarded  from  Grand  Junction 
to  Memphis,  those  cars  having  been  shipped  from  Whiting? — A. 
There  were  such  cars  forwarded  from  Grand  Junction  to  Memphis. 

Q.  What  rate  did  they  take  from  Grand  Junction  to  Memphis? — 
A.  The  only  cars  of  which  I  have  any  record  moving  in  that  way 
took  a  rate  of  2  cents  a  hundred  pounds  from  Grand  Junction  to 
Memphis. 

Q.  What  document  did  you  examine  to  find  out  this  fact? — A. 
The  freight  forwarded  abstracts  of  the  Grand  Junction  station  in 
the  office  of  the  Southern  Railway  Company  in  Washington  and  the 
impression  copies  of  the  way-bills  of  the  Grand  Junction  station  in 
the  same  office. 

Q.  Between  what  dates,  and  how  many  cars  did  you  examine? — 
A.  That  will  require  a  slight  examination  of  my  record  to  deter- 
mine that. 

Paper  marked  Petitioner's  Exhibit  547. 

Q.  I  show  you  Petitioner's  Exhibit  547.  Is  this  a  copy  of  one 
of  the  way-bills  taken  from  the  office  of  the  Southern  Rail- 

3206  way  ? — A.  It  is ;  a  copy  made  from  the  impression  copy  of  one 
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of  the  way-bills  from  Grand  Junction  to  Memphis  during  the  year 
1902. 

Mr.  EosENTHAL.  How  many  shipments  did  you  examine  from 
Grand  Junction  to  Memphis? 

Witness.  It  will  require  some  examination  of  my  record  to  deter- 
mine that. 

Mr.  Rosenthal.  A  great  many  of  them  ? 

Witness.  That  phrase  is  indefinite.  It  is  hard  to  state.  A  very 
considerable  number. 

Mr.  Rosenthal.  What  does  that  mean? 

Witness.  I  shall  have  to  examine  my  documents  to  determine  just 
how  many. 

Mr.  Rosenthal.  I  mean  approximately. 

Witness.  I  can't  tell  from  recollection.  This  particular  subject 
has  not  been  in  my  mind  for  some  time.  I  have  the  record  of  what 
was  done. 

Mr.  Rosenthal.  ^Vhere  did  you  make  that  examination  ? 

Witness.  In  the  office  of  the  Southern  Railway  in  Washington. 
The  examination  covered  one  month  each  year  from  1904  back  to 
1900.  There  were  no  shipments  during  the  month  of  December,  1904, 
from  Grand  Junction  to  Memphis  at  this  rate,  or  any  other,  as  far  as 
I  have  ascertained.  During  the  month  of  October,  1903,  there  were 
two  shipments  from  Grand  Junction  to  Memphis  at  the  rate  of  two 
cents  per  hundred  pounds — two  car  loads.  During  the  month  of 
August,  1902,  there  were  four  such  shipments  appearing  on  these 

records. 
3207        Mr.  Rosenthal.  How  many? 

Witness.  Four  car  loads.  During  the  month  of  June,  1901, 
there  were  thirty -two  car  loads  from  Grand  Junction  to  Memphis  at 
this  rate. 

Q.  You  mean  at  two  cents  a  hundred?— A.  At  two  cents  a  hundred. 
During  the  month  of  April,  1900,  there  were  thirty-five  car  loads 
from  Grand  Junction  to  Memphis  at  this  rate. 

Q.  You  say  you  examined  a  month  each  one  of  those  years?— A. 
One  month  only  was  examined.  The  number  of  cars  I  have  stated 
was  the  number  of  cars  shipped  during  one  month. 

Q.  Were  they  shipped  under  way-bills  substantially  like  547?— A. 
All  of  them,  yes.  I  should  not  state  that  without  qualification,  how- 
ever. The  evidence  of  these  shipments  was,  in  most  cases,  taken  not 
from  the  press  copies  of  the  way-bills,  but  from  the  freight  forwarded 
abstracts  of  the  Grand  Junction  station,  and  without  some  examina- 
tion of  my  records  further  I  could  not  say  whether  those  show  Whit- 
ing as  the  point  of  origin  or  not,  but  particular  cars  were  selected  at 
random  and  the  way-bills  thereof  examined,  several  being  examined 
in  addition  to  the  one  from  which  this  copy  was  made,  and  such  way-, 
bills  were  substantially  similar  to  this;  and  the  abstracts  of  the  ship- 
ments appearing  in  the  office  of  the  Southern  Railway  showed  at  least 
in  all  cases  the  point  of  origin.  Grand  Junction,  that  is,  the  point  of 
shipment  of  the  particular  shipment,  the  destination  Memphis;  the 
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rate  of  two  cents,  the  weight ;  and  the  freight  charges  extended  at  the 
rate  of  two  cents. 

3208  Q.  Do  you  know  what  the  rate  was  from  "^^Tiiting  to  Mem- 
phis, the  published  tariff  rate,  or  the  tariff  filed  with  the  Com- 
mission during  that  time  ? 

Mr.  EosENTiiAL.  I  would  like  to  have  him  state  the  tariffs  he  uses. 

Witness.  I  cant  state  that  at  present.  The  tariffs  will  be  here 
shortly.     I  know,  but  I  have  not  the  evidence  with  me. 

Mr.  Kellogg.  Then,  I  will  ask  that  question  later. 

Q.  Did  you  make  any  examination  to  find  whether  there  were  any 
division  sheets  or  tariffs  of  any  kind  authorizing  this  two  cent 
I  ate? — A.  I  made  an  examination  in  the  office  of  the  Southern  Rail- 
vfay  to  the  extent  of  inquiring  whether  there  was  any  such  authority; 
that  was  all. 

Q.  Do  you  know  of  any  such  authority.— A.  I  know  of  no  such 
authority  either  in  the  office  of  the  Southern  Railway  or  in  the  Inter- 
state Commerce  Commission's  office. 

Mr.  Kellogg.  Well,  we  will  prove  that  by  the  Interstate  Commerce 
Commission. 

Witness.  I  should  add  to  my  previous  statement  that  the  freight 
forAvarded  abstracts  of  the  Southern  Railway,  from  which  this  in- 
formation as  to  the  shipments  froni  Grand  Junction  to  Memphis 
were  taken,  did  show  in  each  case  Whiting  as  the  point  of  origin 
of  the  oil.  That  I  find  by  examining  the  copies  taken  from  those 
abstracts. 

Q.  Have  you  examined  the  original  tariff,  or  any  original  tariff 
on  file  with  the  Commission,  making  a  rate  from  "Whiting, 

3209  Indiana,  to  Memphis,  Tennessee,  on  refined  oil? — A.  I  have 
examined  such  a  tariff,  yes.    I  am  not  quite  sure  that  the  tariffs 

I  examined  were  in  the  office  of  the  Commission  itself  or  otherwise. 
I  have  seen  such  tariffs,  that  is  all  I  can  say. 

Witness.  I  would  like  to  add  one  other  statement  to  what  I  was 
testifying  about  this  Memphis  rate. 

Mr.  Kellogg.  All  right. 

Witness.  I  will  say  that  my  records  show  that  we  found  in  the 
office  of  the  Southern  Railway  the  abstracts  of  way-bills  of  28  cars 
of  oil  shipped  through  Grand  Junction  to  Memphis,  with  Whiting 
as  the  point  of  first  origin,  at  the  rate  of  2  cents  per  hundred  pounds, 
all  of  these  during  the  month  of  September,  1898.  I  will  say,  further, 
that  that  month  was  the  only  month  for  which  we  examined  those 
records  during  that  year.  The  same  is  true  of  each  of  the  other 
years,  that  we  examined  only  the  one  month  as  to  which  I  have  speci- 
fied the  number  of  cars. 

At  this  time,  12:30  P.  M.,  an  adjournment  was  taken  until  the 
morning  of  Monday,  January  2T,  1908,  at  10 :  30  o'clock. 
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3210  Hearing  Room,  Interstate  Commerce  Commission, 

Washington,  B.  C,  January  ^7, 1908,  10:30  A.  M. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg 
and  Charles  B.  Morrison;  on  behalf  of  the  Defendants,  Messrs.  John 
G.  Milburn  and  Moritz  Rosenthal. 

E.  D.  DuRAND,  recalled  on  behalf  of  the  Petitioner,  and  his  Direct- 
examination  resumed,  as  follows : 

By  Mr.  Kellogg: 

Q.  State  whether  there  was  a  rate  of  18  cents  from  Dolton  to  Mem- 
phis, during  the  time  of  the  shipments  which  you  have  testified  to, 
of  oil,  from  Dolton  to  Grand  Junction  and  from  Grand  Junction  to 
Memphis? — A.  There  was  a  tariff  rate  of  that  amount  in  effect  con- 
tinuously from  1898  to  1901  and  later ;  in  fact  until  1906.  A  rate  of 
18  cents  was  filed  by  the  Chicago  &  Eastern  Illinois  Railroad  with 
the  Interstate  Commerce  Commission  during  this  period. 

Q.  When  was  that  cancelled  ? — A.  The  last  tariff  which  named  that 
rate  specifically  was  cancelled  on  February  19,  1906;  but  I  do  not 
mean  to  state  that  the  rate  of  18  cents  is  not  now  in  effect;  simply 
the  last  tariff. 

Q.,  Do  you  know  whether  it  is  or  not  ? — A.  I  know  that  it  is,  yes ; 
at  least  I  am  practically  certain  that  it  is,  by  other  tariffs. 

3211  That,  however,  is  immaterial,  in  view  of  the  fact  that  the  ship- 
ments under  discussion  do  not  cover  any  period  in  1906. 

Tariffs  produced  by  witness  handed  to  Mr.  Rosenthal. 

Mr.  Rosenthal.  In  these  three  tariffs  here  that  you  specified,  mak- 
ing an  18  cent  rate  from  Dolton  to  Memphis,  is  the  Southern  Rail- 
way a  party? 

Witness.  No. 

Mr.  Rosenthal.  Does  the  tariff  indicate  that  the  freight  will  be 
routed  over  the  Southern  Railway? 

Witness.  No. 

Mr.  Rosenthal.  Does  it  indicate  that  it  will  be  routed  by  Grand 
Junction  ? 

Witness.  No. 

Mr.  Rosenthal.  So  that  the  18  cent  tariff  on  its  face  does  not  ap- 
pear to  be  via  Grand  Junction  at  all  ? 

Witness.  Not  on  its  face,  no. 

Mr.  Rosenthal.  It  does  not  pretend  to  make  a  rate  to  Memphis 
via  Grand  Junction  or  to  Grand  Junction? 

Witness.  It  does  not  state  on  its  face  that  it  makes  such  a  rate.  It 
states  that  it  makes  such  a  rate  in  connection  with  the  Illinois  Central 
Railroad ;  and  whether  that  would  imply  a  shipment  via  Grand  Junc- 
tion, I  cant  state. 

Mr.  Rosenthal.  The  freight  could  be  moved  over  the  Illinois  Cen- 
tral from  Dolton  or  from  Chicago,  if  you  please,  to  Memphis,  with- 
out going  via  Grand  Junction. 
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Witness.  Oh  yes. 

3212  Mr.  Rosenthal.  Certainly. 

Witness.  Over  the  C  &  E.  I.,  Evansville  and  Terre  Haute, 
and  Illinois  Central,  it  could  reach  Memphis,  without  going  to  Grand 
Junction,  as  I  understand  the  geography. 

Mr.  Eosenthal.  On  these  tariflfs  fixing  the  18  cent  rate  from  Dol- 
ton  to  Memphis,  the  freight,  so  far  as  the  tariffs  are  concerned,  need 
not  have  passed  through  Evansville,  either;  isn't  that  true?  Might 
have  gone  via  Tuscole,  for  example,  on  the  Illinois  Central? 

Witness.  I  am  not  sufficiently  familiar  with  the  junctions  between 
the  Chicago  &  Eastern  Illinois  and  the  Illinois  Central,  to  be  able  to 
state  whether  that  is  true  or  not. 

Mr.  Rosenthal.  All  right. 

Q.  Did  you  apply  to  the  Chicago  &  Eastern  Illinois  for  a  statement 
of  rates  governing  oil  traffic  from  Whiting  into  the  Southern 
States?— A.  I  did,  into  certain  points  in  the  Southern  States,  yes. 

Q.  ^Vhen  was  this?— A.  The  application  was  made,  I  think,  in 
October,  1905,  and  a  statement  in  reply  thereto  was  furnished  to  me 
on  November  4,  1905.  Let  me  verify  that  date  please.  (Referring 
to  papers.) 

Q.  Well,  about?— A.  I  have  the  exact  date.     On  November  i,  1905. 

Q.  When  did  you  commence  the  investigation  of  this  subject?— A. 
You  mean  of  the  subject  of 

Q.  Of  oil  tariffs?— A.  Of  oil  tariff's  in  general? 

Q.  Yes. — ^A.  Sometime  quite  early  in  the  year  1905. 

3213  Q.  Did  the  Chicago  &  Eastern  Illinois  furnish  that  state- 
ment?— A.  It  did,  on  November  4,  1905. 

Q.  Have  you  the  statement? — A.  I  have. 

A  paper  was  produced  by  the  witness  and  handed  to  Mr.  Rosenthal. 

Mr.  Rosenthal.  This  paper  that  I  hold  in  my  hand  purports  to 
have  been  received  on  December  18,  ,1905,  and  is  written  on  the  letter 
head  of  the  Department  of  Commerce  and  Labor,  is  it  not? 

Witness.  That  is  not  a  letter  head.  I  will  explain,  if  you  want 
me  to. 

Mr.  Rosenthal.  Upon  a  form? 

Witness.  Upon  a  form  furnished  by  the  Department  of  Commerce 
and  Labor. 

Mr.  Rosenthal.  And  who  made  this  up  ? 

Witness.  It  was  made  up  by  the  officers  of  the  Chicago  &  Eastern 
Illinois  Railroad. 

Mr.  Rosenthal.  By  what  officer? 

Witness.  It  was  furnished  me  by  the  Third  Vice-President,  Col. 
A.  S.  Dodge.  I  do  not  know  which  of  his  clerks  actually  entered  the 
figures  thereon.  It  was  furnished  to  me  on  November  4,  and  by  me 
transmitted  to  the  Bureau  and  received  by  the  Bureau  on  December 
18,  the  date  it  was  stamped. 

Witness.  I  would  like  to  qualify  that  answer  Mr.  Kellogg. 

Q.  You  want  to  qualify  your  answer  about  the  date  that  was  re- 
ceived, you  say? — A.  Yes.    My  statement  was,  that  it  was  received 
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by  me  on  November  4.  The  facts,  as  I  now  recall  them,  from  refresh- 
ing my  recollection,  are,  that  on  that  date,  November  4, 
3214  I  visited  Col.  Dodge  and  he  had  this  paper,  or  a  preliminary 
draft,  thereof,  on  a  different  sheet  which  he  had  made — I  cant 
remember  which,  but  in  an  incomplete  condition,  and  showed  me  it  in 
that  condition,  and  it  was  in  certain  respects  slightly  different  from 
the  statement  as  it  now  appears;  but  in  general,  and  in  particular 
with  respect  to  the  rates  which  I  shall  mention,  it  was  substantially 
similar  to  this  statement.  Subsequently,  probably  not  on  the  same 
day,  though  I  cant  recall — I  haven't  a  record  of  it,  he  subsequently 
handed  me  a  completed  statement. 

Q.  Were  the  rates  named  to  you  from  Whiting,  Illinois,  to  points 
south  of  the  Ohio  Eiver  in  the  Southern  States,  the  actual  rates 
which  were  charged  to  the  Standard  Oil  via^  Grand  Junction  and 
the  division  of  rates  that  you  have  testified  to  ?— A.  They  were  not 
Mr.  EosENTHAL.  1  object  to  that,  on  the  ground  that  it  is  merely 
a  conclusion,  and  upon  the  ground  that  it  is  wholly  immaterial  what 
rates  were  named  to  Mr.  Durand. 

Q.  Is  the  document  you  hold,  the  statement  of  the  rates  which  he 
furnished? — A.  It  is. 

Q.  What  does  the  first  column  show  ?— A.  The  first  column  shows 
the  statement  made  by  the  railroad  company  as  to  the  rate  on  petro- 
leum in  car  loads,  from  Whiting,  Indiana,  to  various  destinations,  in 
effect  December  ,15,  1904. 

Q.  As  the  actual  rates  which  you  have  testified  to,  which  were 
charged  to  the  Standard  Oil  via  Grand  Junction,  and  to  those  same 

southern  points? 
3215        Mr.  RosENTPiAL.  Now,  I  object  to  it,  upon  the  ground  that 
Mr.  Durand  does  not  pretend  to  know  anything  about  rates 
that  were  actually  charged  the  Standard  Oil  Company. 
Mr.  Kellogg.  He  has  already  testified  to  that  effect. 
Mr.  EosENTHAL.  I  think  not.     He  has  testified  to  certain  docu- 
ments and  papers  that  he  has  found.     And  I  object  to  it  upon  the 
further  ground  that  the  use  of  this  paper  which  he  holds  m  his  hand, 
and  which  he  says  was  furnished  him  by  the  Chicago  &  Eastern 
Illinois,  is  incompetent.  -m-     • 

Mr  Kellogg.  Well,  it  shows  the  Chicago  &  Eastern  Illmois  were 
quoting  to  the  Department  one  rate,  and  charging  the  Standard  Oil 
another— a  less  rate.     That  is  the  reason  I  wish  to  show  it.     Unless 
he  can  testify  from  the  paper,  I  will  put  the  original  in  evidence. 
Witness.  Shall  I  answer  the  last  question? 

Mr.  Kellogg.  No— it  is  not  a  question.  If  you  want  the  paper  m 
evidence,  I  shall  put  it  in. 

Mr.  Eosenthal.  I  shall  object  to  the  introduction  of  the  paper. 
Mr  Kellogg.  I  understand  that  quite  well. 

Mr  Eosenthal.  I  think  the  paper  which  he  received  from  the 
railroad  company,  pretending  to  give  the  rates  to  these  various 
southern  points,  is  incompetent,  and  improper  evidence. 
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Mr.  Kellogg.  Yes.     Now  the  question  is,  whether,  that  being,  your 

objection 

Mr.  EosENTHAL.  Yes  that  is  the  ground  of  my  objection — 
3216     or  will  be  when  you  come  to  offer  the  paper.     Of  course,  I 
should  make  the  same  objection,  in  substance,  to  his  testifying 
from  the  paper. 

Mr.  Kellogg.  Please  mark  the  paper. 

Mr.  Rosenthal.  That  is  the  way  to  get  it  in. 

Paper  marked  Petitioner's  Exhibit  548 — 18  sheets. 

Q.  I  show  you  Exhibit  548.  Is  that  the  statement  of  rates  which 
the  C.  &  E.  I.  furnished  you  ?— A.  It  is. 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Mr.  Rosenthal.  I  object  to  it,  on  the  ground  that  it  is  incompetent, 
that  it  is  res  inter  alios,  and  that  anything  which  the  C.  &  E.  I.  may 
have  furnished  Mr.  Durand  does  not  tend  to  make  any  evidence 
against  the  defendants  or  any  one  of  them  in  this  case. 

Q.  When  was  this  rate  of  8|  cents  and  6  cents,  and  the  divisions 
to  which  you  have  testified,  from  Grand  Junction  to  various  points, 
taken  out  by  the  railroads? — A.  The  rate  of  6  cents  per  hundred 
pounds,  which,  I  infer  you  mean,  to  Evansville 

Q.  To  Evansville.— A.  The  only  evidence  that  I  have  that  it  was 
taken  out  is  the  fact  that  beginning  with  February,  1905,  the  collec- 
tion vouchers  of  the  Chicago  &  Eastern  Illinois  Railroad  show  a  rate 
of  Si  cents  applied  on  all  the  oil  shipped  to  Evansville,  whereas, 
prior  to  that,  some  of  it,  according  to  the  computations,  which  I  have 
previously  described,  was  at  the  rate  of  6.  That  is  all  I  know  as  to 
the  cancellation  of  that  rate.  The  8J  cent  rate  was  cancelled  by  a 
cancellation  notice,  which  I  believe  I  have  already  described— Pe- 
titioner's Exhibit  523  in  this  case,  the  date  of  which  was  November 
28,  1905 — the  diite  of  issue,  and  the  date  effective  December  1st. 
3217  I  believe  the  latter  date  is  correct.  But  at  any  rate  it  is  an 
exhibit  in  this  case. 

Mr.  Rosenthal.  Have  you  got  the  cancellation  notice  ? 

Mr.  Kellogg.  It  has  been  put  in  evidence  already. 

Mr.  Rosenthal.  Was  it  filed  with  the  Interstate  Commerce  Com- 
mission ? 

Witness.  I  don't  know.  I  will  have  to  ascertain  that.  I  think 
that  IS  out  in  the  other  room,  Mr.  Kellogg.  (Witness  hands  paper 
to  Mr.  Kellogg.)  ^  ^ 

Q.  Well,  since  that  time  what  rate  has  been  charged  by  the  C.  &  E. 
I.  to  Evansville  ?— A.  11  cents  per  hundred  pounds. 

Q.  And  south  of  the  C.  &  E.  I.  to  the  various  stations  in  that 
country— south  of  Evansville  I  mean  ?— A.  The  C.  &  E.  I.  does  not 
charge  any  rate  to  points  which  were  formerly  reached  by  way  of 
Grand  Junction  directly.  It  charges  only  to"  Evansville,  and  the 
shipment  re-billed  at  Evansville,  as  I  understand.  I  do  not  laiow 
definitely.  The  published  rate  from  Evansville— do  I  make  my  an- 
swer clear— they  had  ceased  to  bill  oil  to  Grand  Junction  at  all.  They 
do  still  bill  oil  to  certain  points,  like  New  Orleans,  Memphis,  Vicks- 
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burg,  and  Paducah,  Kentucky,  and  one  or  two  other  places,  to  which 
there  are  through  rates  from  Whiting  or  Chicago. 

Q.  When  was  the  13  cent  rate  to  Grand  Junction  taken  out  ?     Has 

that  been  shown? — A.  I  think  that  has  been  stated.     It  was  taken 

out  by  cancellation  notice  No.  2023,  issued  November  29,  1905,  and 

effective  December  11,  1905.     I  may  add  that  the  first  intimation 

which    the    investigators    of    the    Bureau    of    Corporations 

3218  had,  regarding  the  existence  of  the  13-cent  rate  to  Grand  Junc- 
tion, Tennessee,  was  secured  on  November  24,  1905,  and  the 

first  intimation  as  to  the  8J-cent  rate  to  Evansville,  on  November  4, 
1905.  And  as  to  the  6-cent  rate  to  Evansville,  not  until  still  later 
than  that;  I  dont  know  the  exact  date.  But  that  6  cent  rate  appar- 
ently was  cut  out  in  February,  1905,  some  time  before  it  was  dis- 
covered by  any  representative  of  the  Bureau  of  Corporations. 

Q.  Will  you  please  state  what  the  rates  from  Whiting  and  junction 
points  near  Whiting,  to  East  St.  Louis,  were — the  published  tariff 
rates  ?  Produce  the  tariff  and  state  therefrom  the  rates,  over  the  Chi- 
cago &  Alton  and  other  railroads  leading  to  East  St.  Louis? — A. 
During  the  period  from  1899  to  1905,  the  only  tariff  to  which  the 
Chicago  &  Alton  Railroad  was  a  party,  which  was  filed  with  the 
Interstate  Commerce  Commission,  naming  a  rate  on  petroleum,  oil,  in 
loads,  from  Whiting  or  Chicago  to  East  St.  Louis,  or  St.  Louis,  was 
the  tariff  known  as  tariff  No.  24  of  the  Chicago  and  St.  Louis  Trafiic 
Association,  which  I  hold  in  my  hand,  which  I  can  describe  more 
specifically. 

Q.  Go  on  and  describe  it. — A.  This  tariff  indicates  on  its  face  the 
parties  thereto,  in  tlie  form  of  a  list  of  railroads,  immediately  under 
the  heading  "  Chicago  &  St.  Louis  Traffic  Association."  T^his  list  of 
railroads  is  as  follows 

Mr.  EosENTHAL.  That  is  a  very  importaAt  tariff,  that  tariff  24. 

Mr.  Kellogg.  Yes.  , 

Mr.  Rosenthal.  And,  on  your  theory  of  the  case,  it  forms  the  basis 
of  all  those  Whiting-East  St.  Louis  rates? 

3219  Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  I  suggest  that  certain  sheets  of  it  better  be 
put  in  in  full. 

Mr.  Kellogg.  I  think  quite  likely.  Let's  see  if  we  cant  sort  out 
those  sheets  so  that 

Mr.  Rosenthal.  Yes.  I  think  that  if  Mr.  Durand  and  Mr.  Felton 
went  over  that  tariff  together  during  the  recess,  that  they  could 
agree  on  what  portions  of  it  should  go  in. 

Mr.  Kellogg.  All  right.  Then  perhaps  he  could  describe  the  tariff 
and  the 

Mr.  MoEKisoN.  Is  not  that  the  original  exhibit  ? 

Witness.  This  is  the  original  tariff  filed  with  the  Interstate  Com- 
merce Commission ;  which  is  now  an  exhibit  in  the  Chicago  case. 

Mr.  Rosenthal.  Yes,  but  I  think  it  was  withdrawn  after  it  had 
been  offered  and  some  copy  substituted.  That  is  my  recoUectioi^ 
of  it. 
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Witness.  I  think  you  are  quite  right  about  it. 

Mr.  EosBNTHAL.  Because  the  record  is  now  being  printed,  and  I 
apprehend  tariff  24  would  be  a  substantial  part  of  that  record  as  it  is 
being  printed. 

Mr.  Martin.  Tariff  24  was  directed  by  Judge  Landis  to  be  put  in 
the  custody  of  the  Clerk  of  Court  and  kept  there. 

Mr.  Kellogg.  I  offer  in  evidence  so  much  of  tariff  No.  24  as  shows 
the  rates  on  petroleum  in  car  loads  from  Whiting  to  East  St.  Louis 
or  St.  Louis,  from  Chicago  and  Chicago 

3220  Mr.    Eosenthal.  You    are    getting   your    question   wrong. 
That  tariff  doesn't  show  a  rating  from  Whiting  to  St.  Louis. 

Mr.  Kellogg.  I  know ;  not  without  the  sheets  going  with  it. 

Mr.  Eosenthal.  Nor  does  it  show  any  rate  on  oil  at  all. 

Mr.  Kellogg.  Well  I  think  the  best  way  would  be  to  let  Mr. 
Durand  explain  the  tariff  because  it  is 

Mr.  Eosenthal.  The  reason  I  make  this  suggestion  is,  that  I  know, 
from  the  way  you  are  framing  your  question,  that  it  could  not  pos- 
sibly be  answered.  Am  I  not  right  Mr.  Durand — that  tariff  No.  24 
does  not,  in  and  of  itself,  make  a  rate  on  petroleum  from  Whiting  to 
East  St.  Louis? 

Witness.  That  is  quite  correct ;  not  in  and  of  itself. 

Mr.  Eosenthal.  It  takes  tariff  24,  the  Illinois  Classification,  and 
the  application  sheet? 

Mr.  Kellogg.  Why,  certainly;  and  I  was  going  to  have  him  ex- 
plain it.  But  the  whole  documents  would  be  hundreds  of  pages. 
What  is  the  necessity  of  putting  them  in  ? 

Mr.  Eosenthal.  Why  not  ask  him  how  he  gets  a  rate — Dont  take 
this  please. 

Mr.  Kellogg.  No,  dont  take  it  down. 

Q.  Please  explain  by  what  documents  you  obtained  a  rate  from 
Whiting  to  East  St.  Louis  or  St.  Louis.    Describe  the  document. 

Mr.  Eosenthal.  On  Petroleum? 

Mr.  Kellogg.  Yes,  on  petroleum,  of  course. 

Witness.  Do  you  wish  these  documents  described  in  detail,  with 
the  idea  that  nothing  else  will  go  into  the  record  except  my  descrip; 
tion? 

3221  Mr.  Kellogg.  No.     Generally. 

,  Witness.  Generally.  By  the  use  of  the  class  rate,  namely, 
the  5th  class  rate  as  stated  in  tariff  No.  24,  in  conjunction  with  the 
Illinois  State  Classification,  specifying  the  different  commodities 
which  constitute  the  5th  class,  in  one  of  which  is  included  petroleum, 
and  in  conjunction  with  certain  application  sheets  of  the  Chicago 
&  Alton  and  other  railroads,  specifying  that  the  rates  named  in  this, 
tariff,  from  Chicago,  or  that  rates  in  general,  from  Chicago,  shall 
apply  likewise  from  Whiting,  Indiana. 

Q.  Now  please  explain  the  tariff,  and  read  from  it  such  portions 
as  show  this  rate,  and  the  Illinois  Classification,  and  read  from  it 
such  portions  as  show  the  rate,  and  the  application  sheet  perhaps  in 
full.     I  think  it  will  perhaps  cover  the  points  we  want,  and  we  can 
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agree  if  any  pages  of  the  tariff  are  necessary  to  illustrate  your  testi- 
mony.— A.  This  tariff,  which  shows  on  its  face  that  a  large  number 
of  railroads  were  parties  thereto,  including  the  Chicago  &  Alton  Rail- 
road ;  the  Chicago,  Burlington  &  Quincy  Railroad ;  and  the  Chicago 
&  Eastern  Illinois  Railroad,  which  was  effective  May  15,  1899,  and 
remained  in  effect  throughout  this  period,  states,  on  its  second  page, 
that  the  rate  between  Chicago  and  common  points  in  group  A,  shown 
on  pages  specified,  and  East  St.  Louis,  and  common  points  in  Group 
1,  shown  on  pages  specified,  shall  be  18  cents  per  hundred  pounds  on 
5th  class  commodities.  The  face  of  the  tariff  further  states  that  it  is 
governed  by  the  Illinois  Classification;  wherefore,  it  is  neces- 

3222  sary  to  refer  to  that  classification  to  ascertain  what  commodi- 
ties are  included  under  fifth  class.     I  have  here  a  copy  of  the 

Illinois  classificaHon,  which  is  more  specifically  entitled  "  The  Rail- 
road and  Warehouse  Commissioners'  Revised  Schedule  of  Reason- 
able Maximum  Rates  of  Charges  for  the  Transportation  of  Pas- 
sengers and  Freight  on  the  Railroads  in  the  State  of  Illinois,  includ- 
ing a  Classification  of  Freight."  The  particular  copy  which  I  have 
took  effect  January  1,  1900,  and  was  received  by  the  auditor  of  the 
Interstate  Commerce  Commission  for  filing  January  3,  1900. 

Mr.  Rosenthal.  You  do  not  wish  to  have  us  infer  from  your  state- 
ment that  the  particular  copy  which  you  hold  in  your  hand  was  filed 
on  January  3,  1900,  with  the  Interstate  Commerce  Commission,  that 
there  was  any  copy  of  the  Illinois  classification  that  was  filed  before 
that,  do  you,  with  the  Interstate  Commerce  Commission  ? 

Witness.  I  am  not  aware  of  any.     I  do  not  know  anything  about 

that. 

Mr.  Rosenthal.  Are  you  not  aware,  as  a  matter  of  fact,  that  the 
particular  copy  which  you  hold  in  your  hand  was  the  first  copy  of 
the  Illinois  classification  that  was  ever  filed  with  the  Interstate  Com- 
merce Commission? 

Witness.  No,  I  am  not  aware  of  that. 

Mr.  Rosenthal.  Have  you  made  any  search  for  the  purpose  of 
determining  that  question  ? 

Witness.  I  have  not. 

Mr.  Rosenthal.  That  is  the  first  one  that  you  found  ? 

3223  Witness.  I  have  made  no  search  whatever  to  ascertain  that 

fact.  . 

Mr.  Rosenthal.  Why  do  you  produce  this  particular  one  which 
purports  to  have  been  filed  January  3,  1900? 

Witness.  Because  that  is  the  only  one  that  happens  to  have  come 
to  my  possession.     It  came  to  me  from  Chicago. 

Mr.  Rosenthal.  Yes. 

Witness.  That  is  the  only  reason. 

Mr  Rosenthal.  I  wish  you  would  make  search  in  the  files,  or  cause 
a  search  to  be  made,  in  the  files  of  the  Interstate  Commerce  Commis- 
sion so  that  you  will  be  in  a  position  to  testify  whether  there  was  any 
copy  of  the  Illinois  classification  filed  prior  to  January,  1900. 

Witness.  Very  well. 
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Q.  You  have  not  completed  your  statement  of  the  Illinois  classi- 
fication— what  it  shows. — A.  No.  This  document,  as  I  have  already 
stated,  contains  a  classification  of  freight,  namely,  a  list  of  a  large 
number  of  articles  of  freight,  with  columns  opposite  the  names 
thereof,  indicating  the  number  of  the  class.  This  fact,  that  these  col- 
umns have  that  significance,  is  stated  on  page  1  of  the  document. 
These  columns  are  headed  respectively  "  L.  C.  L."  and  "  C.  L.,"  and 
it  is  also  stated,  on  page  1,  that  "  C.  L."  indicates  carloads.  On  page 
74  of  this  classification  appears  the  following  entry :  "  Oil,  Petroleum, 
Kerosene,  Carbon,  Mineral  or  Coal,  Benzine,  Benzol,  Gaso- 

3224  line,  and  Naphtha,  in  Wood  or  in  tank  cars  to  be  furnished 
by  shipper,"  opposite  which  entry  appears,  under  the  column 

heading  "  L.  C.  L.''  the  figure  "  3,"  indicating  that  in  less  than  carload 
lots  petroleum  is  classified  as  third-class.  And  under  the  column 
headed  "  C.  L.,"  the  entry  "  .5  "  indicating  that  in  carloads  petroleum 
is  classified  under  the  Illinois  classification  as  fifth-class.  There  is 
also  an  entry  of  similar  character  on  the  preceding  page,  referring 
to  petroleum  in  cans,  glasses,  jugs,  etc. ;  but  that  is  of  no  significance 
in  this  case. 

Q.  When  vv'as  this  tariff  that  you  refer  to — the  18-cent  tariff 
(you  didnt  state)  filed  with  the  Commission? 

M'r.  Rosenthal.  Tariff  24,  you  mean  ? 

Mr.  Kellogg.  Tariff  24. 

Witness.  On  May  6,  1899.  The  stamp  is  not  very  clear,  but  that 
is  evidently  the  date. 

Q.  Have  you  the  application  sheet  referred  to? — A.  I  have. 

Q.  Let's  see  it.— A.  This  is  the  first  one  (indicating).  That  is 
the  application  sheet  of  the  Chicago  &  Alton  Railway.  I  assume 
that  you  wish  me  to  present  the  facts  regarding  that  railway  first  ? 

Q.  Yes. — A.  There  are  three  of  them,  Mr.  Kellogg. 

Q.  Three  of  the  Chicago  &  Alton?— A.  Yes. 

Q.  Please  describe  the  application  sheets,  giving  the  date,  and 
whether  they  make  Tariff  24  applicable  to  "shipments  from 

3225  Whiting,  Indiana.— A.  The  first  application  sheet  of  the  Chi- 
cago &  Alton  Railway  which  makes  Chicago  rates  applicable 

from  Whiting,  which  was  filed  with  the  Interstate  Commerce  Com- 
mission, as  far  as  I  have  been  able  to  ascertain,  was  designated  by 
I.  C.  C.  No.  981  of  the  Chicago  &  Alton  Railway.  I  dont  know  that 
I  made  my  answer  clear,  that  this  statement  refers  only  to  the  Chi- 
cago &  Alton  Railway— the  whole  of  this  statement.'  This  is  en- 
titled "A  Joint  Tariff  on  Classes  and  Commodities"  between  cer- 
tain points  specified,  "  and  Stations  on  the  Chicago  &  Alton  Railway 
in  Illinois  and  Missouri,  also  Stations  West  of  the  Missouri  River." 
The  tariff  indicates  on  its  face  that  it  was  issued  August  8,  1901, 
taking  effect  August  13,  1901..  I  have  not  examined  to  ascertain 
whether  this  was  filed  with  the  Interstate  Commerce  Commission. 

Mr.  Rosenthal.  What — 981  ? 

Witness.  981.  This  aplication  sheet,  so-called,  shows  on  its  face 
that  it  is  a  tariff  between  certain  stations  specified,  one  of  which  is 
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Whiting.  Opposite  this  entry  of  Whiting  are  ditto  marks  under 
the  abbreviation  for  Illinois,  which  is  given  at  tlie  head  of  the 
columii,  but  there  is  no  Whiting,  Illinois,  and  it  may  be  assumed 
that  this  is  Whiting,  Indiana. 

Q.  The  other  application  sheets  are  Whiting,  Indiana,  are  they? — ■ 
A.  Yes.  In  other  words.  Whiting  is  one  of  the  points  referred  to 
in  this  tariff. 

Mr.  RosENTiiAT.,  In  this  application  sheet? 

Witness.  In  this  application  sheet.     In  the  body  of  the  ap- 

3226  plication  sheet  proper  it  is  stated  that  the  current  rates  pub- 
lished in  Chicago  and  Alton  Railway  tariffs  on  all  freight 

except  certain  articles  specified,  among  which  are  not  included  class 
rates  nor  petroleum,  between  Chicago,  Illinois,  and  stations  on  the 
Chicago  &  Alton  Railway  in  Illinois  and  Missouri,  will  also  apply 
to  and  from  stations  on  connecting  lines  named  herein. 

Mr.  Rosenthal.  Read  it  all. 

Witness.  "  Subject  to  the  following  minimum  through  rates." 

Mr.  Rosenthal.  Read  the  rest  of  it. 

Witness.  It  is  rather  difficult  to  read  it.  It  would  be  better  to 
copy  it,  if  you  wish  it.  It  is  in  such  shape  that  to  read  it  is  substan- 
tially impossible ;  not  but  what  the  meaning  is  entirely  clear,  but  it  is 
a  kind  of  document  that  is  difficult  to  read. 

Mr.  Kellogg.  I  offer  the  original  in  evidence.  It  is  stipulated  that 
a  printed  copy  may  be  substituted  for  the  original.  I  dont  know  how 
the  stenographer  is  going  to  mark  this,  I  am  sure. 

Witness.  That  particular  copy,  if  you  are  satisfied  to  use  it,  can  be 
marked  now,  and  the  substitute  marked  afterwards.  That  is  not  the 
Interstate  Commerce  Commission's  copy. 

Mr.  Kellogg.  Very  well.     We  can  put  this  in,  can  we  ? 

Witness.  That  one,  yes. 

Mr.  Kellogg.  Please  mark  that. 

Paper  marked  Petitioner's  Exhibit  549—2  sheets,  sheet  1  being  a 
rider,  which  rider  was  subsequently  torn  off  by  Mr.  Rosenthal,  by 
consent  of  counsel. 

3227  Mr.  Rosenthal.  Has  that  been  offered  ? 
Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  Let  us  examine  it,  with  a  view  to  seeing  whether 
or  not  we  want  to  make  any  objection  or  ask  any  questions. 

Mr.  Kellogg.  Well,  we  will  have  to  put  in  another,  because  this 
reads  '^  Wlriting,  Illinois." 

Mr.  Rosenthal.  There  is  no  question  made  by  the  defendant  but 
that  the  "  Whiting,  Illinois,"  there  was  probably  intended  by  the 
railroad  company  to  mean  "  Whiting,  Indiana."  So  far  as  we  know, 
there  is  only  one  Whiting.     This  little  slip  is  not  any  part  of  this  ? 

Mr.  Kellogg.  No. 

Mr.  Rosenthal.  Shall  I  tear  it  oflE  ? 

Mr.  Kellogg.  Very  well. 

Mr.  Rosenthal.  I  object  to  Petitioner's  Exhibit  549,  for  the  fol- 
lowino-  reasons:  First,  that  there  is  no  concurrence  shown  in  this 
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alleged  18-cent  tariff,  by  the  Chicago  Terminal  Transfer  Kailroad 
Company,  and,  secondly,  the  Chicago  &  Alton  Railway  Company  is 
not  a  party  to  Tariff  24. 

Q.  T\^aat  is  the  next  application  sheet? — A.  The  next  application 
sheet  issued  by  the  Chicago  &  Alton  Railway  Company,"  and  which  on 
its  face  states  that  it  cancels  the  last  mentioned  981,  was  I.  C.  C.  No. 
1203,  otherwise  designated  with  the  General  Freight  Department  No. 
10175,  taking  effect  June  9,  1903,  and  filed  with  the  Interstate  Com- 
merce Comnjission  June  6,  1903.     This  document,  on  its  second 

3228  page,  indicates  that  the  rates  from  Chicago  to  Chicago  &  Alton 
stations  in  Illinois  and  Missouri  are  applicable  from  Whiting 

to  the  same  stations,  subject  to  a  minimum  rate  of  6-cents  per  hundred 
pounds.  It  further  specifies  a  number  of  tariffs,  under  this  general 
heading  above — under  this  general  statement  of  rates  above,  and  the 
first  of  these  tariffs  specified  is  the  Chicago  and  St.  Louis  Freight 
Association  Tariff  No.  24. 

Mr.  KJELLOGG.  Mark  it. 

Witness.  This  document  itself  ought  not  to  be  marked  in  this  case. 

Mr.  Rosenthal.  Offer  it  by  its  I.  C.  C.  number. 

Mr.  Kellogg.  I  offer  in  evidence  this  tariff,  and  it  is  stipulated  that 
a  copy  may  be  substituted  for  the  original.  Mr.  Rosenthal,  can  Mr. 
Durand  state  that  there  is  no  amendment  except  one  affecting  this, 
which  may  be  put  in  with  it?  There  are  a  lot  of  amendments,  but 
they  dont  affect  this  question. 

Mr.  Rosenthal.  Oh,  yes.    None  of  them  affect  it,  do  they? 

Mr.  Kellogg.  Only  one. 

Mr.  Rosenthal.  All  right. 

Q.  Just  state  that,  please. — A.  The  amendments  attached  to  this 
original  file  of  the  Interstate  Commerce  Commission  of  this  Tariff 
No.  1203,  do  not  in  any  case  relate  to  Whiting  except  Amendment 
No.  1,  which  consists  simply  of  the  words,  that  is,  in  substance,  of  the 
words  "Addition,  Whiting,  Indiana,  Route  7."  This  same  amend- 
ment No.  1  is  taken  up  into  and  incorporated  with  some  of  the  other 
amendments  following,  but  this  is  the  first  issue  of  the  amendment 
which  affects  Whiting,  and  there  are  no  others. 

The  paper  was  marked  Petitioner's  Exhibit  550,  on  a  slip  of  paper, 
the  exhibit  including  only  the  first  three  pages. 

3229  Q.  Mr.  Durand,  what  was  the  next  amendment  ? — A.  Not  an 
amendment,  Mr.  Kellogg. 

Q.  I  mean  the  next  application  sheet. — A.  The  next  application 
sheet  of  the  Chicago  &  Alton  was  designated  as  I.  C.  C.  No.  1407 
and  by  the  General  Freight  Department  No.  12835;  specifies  that 
it  cancels  the  one  which  I  last  described.  It  took  effect  July  18, 
1904.  It  is  substantially  similar,  in  respect  to  rates  from  Whiting 
to  East  St.  Louis  and  St.  Louis,  to  the  tariff  No.  1203  which  I  last 
described. 

Q.  Made  by  the  Chicago  &  Alton  Railway  Company? — A.  Made 
by  the  Chicago  &  Alton  Railway  Company.  It  states  that  from 
Whiting,  Indiana,  via  Routes  6  and  7,  the  same  rates  shall  apply 
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to  Chicago  &  Alton  Railway  stations  in  Illinois  as  between  Chicago 
and  such  stations,  with  certain  exceptions,  which  do  not  include  class 
rates  or  petroleum,  and  subject  to  a  minimum  of  6  cents  per  hundred 
pounds.  The  routes  6  and  7  are  specified,  6  being  the  Chicago  ter- 
minal Transfer  Railway,  and  1  being  Elgin,  Joilet  &  Eastern  Rail- 
way. 

Q.  How  long  was  this  last  application  sheet  in  effect? — A.  I  will 
have  to  see  it  to  determine.  This  application  sheet  remained  in  effect 
until  June  3,  1905,  when  it  was  superseded  by  No.  1519,  I.  C.  C, 
issued  by  the  Chicago  &  Alton  Railway  Company,  which  was  sub- 
stantially similar  to  No.  1407.  I  should  have  stated  that  No.  1407, 
which  I  last  described",  was  filed  with  the  Interstate  Commerce  Com- 
mission on  July  15,  1904. 

Q.  Now,  were  there  any  other  rates  published,  tariff  rates,  apply- 
ing between  Whiting  and — Oh,  by  the  way.     Just  a  moment. 

3230  Do   you   know    from   personal   examination   of  the  original 
tariffs  what  the  bridge-toll  is,  and  has  been,  between  East  St. 

Louis  and  St.  Louis  for  many  years  ? — A.  I  have  not  examined  all  the 
tariffs,  but  from  an  examination  of  a  considerable  number  I  am  able 
to  state  that  those  tariffs  showed,  at  different  intervals,  a  rate  of  IJ 
cents  per  hundred  pounds  from  East  St.  Louis  to  St.  Louis.  I  have 
not  examined  them  as  a  continuous  series  to  make  sure  there  were  no 
intermissions. 

Q.  Well,  was  there  an  intermission  ? — A.  I  am  informed  that  there 
was,  that  is  all. 

Mr.  Kellogg.  May.it  be  stipulated,  Mr.  Rosenthal,  that  the  pub- 
lished tariff  rate  filed  with  the  Commission,  of  the  bridge-toll,  be- 
tween East  St.  Louis  and  St.  Louis  has  been,  for  more  than  ten  years 
last  past,  a  cent  and  a  half  per  hundred  pounds,  except  for  fifteen 
days,  between  June  15  and  July  1, 1904,  when  it  was  2  cents  per  hun- 
dred pounds? 

Mr.  Rosenthal.  Yes. 

Q.  Now,  are  there  any  other  published  tariffs  on  petroleum,  on 
the  Chicago  &  Alton  Railway,  between  Chicago  or  Whiting  and  East 
St.  Louis? — A.  There  are  no  other  tariffs  on  petroleum  on  the  Chi- 
cago &  Alton  Railway  or  railroad  filed  with  the  Interstate  Commerce 
Commission  between  either  Chicago  or  Whiting  or  any  Chicago 
switching  point  and  East  St.  Louis  or  St.  Louis. 

Q.  Was  there  a  10-cent  tariff'  that  you  have  examined  ? — A.  I  wish 

to  qualify  that  last  statement,  that  there  were  no  others  filed.    There 

was  a  10-cent  rate  which  was  filed  several  years  after  it  was 

3231  first  issued.    All  of  the  testimony  that  I  have 

Q.  Now  wait  a  moment.    I  dont  want  you  to  testify  about 

"  testimony." A.  All  of  the  answers  that  I  made  in  regard  to  this 

question  relate  to  the  period  prior  to  July,  1905. 

Q.  Very  well. — A.  I  dont  wish  to  make  any  statements  about  rates 
in  1906  and  1907. 

Q.  Now  please  explain  that  10-cent  rate  and,  if  you  have  it,  pro- 
duce the  tariff. — A.  This  rate  is  contained  in  three  or  four  different 
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tariffs.  I  will  begin  with  the  first  one.  The  Chicago  &  Alton  Bail- 
road  issued,  taking  effect  January  9,  1899,  a  tariff  designated  as 
"  General  Freight  Department  No.  56,"  and  described  as  a  commod- 
ity tariff  between  stations  in  Illinois.  This  tariff  was  not  filed  with 
the  Interstate  Commerce  Commission.  On  page  4  it  names  various 
rates  on  oil,  coal  (that  is,  coal  oil)  from  Summit  to  various  destina- 
tions. It  was  by  an  amendment  to  this  tariff  that  the  rate  of  10 
cents  on  oil  from  Summit  to  East  St.  Louis  Avas  first  issued  by  the 
Chicago  &  Alton  Eailway.  This  amendment  was  designated  as 
Amendment  'No.  79  to  General  Freight  Department  No.  56,  and  states 
on  its  face  that  it  supersedes  previous  amendments  and  conflicting 
portions  of  the  tariff.  It  took  effect  November  15, 1900.  On  page  2 — 
or,  rather,  the  pages  are  not  numbered,  but  on  the  second  page  of  this 
tariff  there  appears  this  entry:  "  Oil,  coal,  C.  L."  (that  is,  car  loads) 
"  in  tank  cars,  minimum  capacity  of  tank,  from  Sunmiit  to  East  St. 
Louis,   10   cents   per   hundred   pounds.     (Includes   $3.00   car 

3232  switching  from  Whiting,  Indiana.)"    I  have  read  this  by  com- 
bination of  the  headings  at  the  top  of  the  column  with  the 

entries  in  the  column.  This  amendment  was  not  filed  with  the  Inter- 
state Commerce  Commission. 

Q.  Now  go  on  and  state  what  was  the  next  commodity  tariff. — A. 
The  next  tariff  naming  this  rate  over  the  Chicago  &  Alton  was  des- 
ignated by  its  General  Freight  Department  number,  10525,  and  it 
states  on  its  face  that  it  cancels  No.  56,  the  tariff  which  I  last  de- 
scribed. It  was  effective  August  16, 1903,  and  is  designated  as  a  local 
freight  tariff  on  commodities  between  stations  on  the  Chicago  &  Alton 
Railway  in  Illinois.  This  tariff',  effective  August  15,  1903,  was  filed 
with  the  Interstate  Commerce  Commission  December  21,  1905.  It 
was  then  designated  as  I.  C.  C.  No.  1579,  but  that  number  did  not 
appear  upon  the  tariff  as  originally  printed. 

Q.  Just  read  what  it  says  about  the  rate,  or  state  the  substance  of 
it. — A.  This  tariff,  on  page  5,  names  rates  on  oil  designated  here  as 
oil,  petroleum,  C.  L.  (that  is,  in  carloads)  from  Belt  Junction  to  va- 
rious points.  Under  the  heading  "  Belt  Junction  "  appears,  in  paren- 
thesis, "  Rate  includes  switching  from  Wliiting."  The  destinations 
referred  to  are  as  follows:  Pontiac,  Chenoa,  Lexington,  Bloomington, 
McLean,  Atlanta,  Springfield,  Auburn,  Alton,  East  St.  Louis,  Varna, 
Minier,  Hopedale,  Delevan,  Mason  City,  Greenview,  Jacksonville, 
Whitehall,  CarroUton,  Jerseyville.  Varying  rates  are  named  to 
these  various  places,  ranging  from  7  to  12  cents  per  hundred  pounds. 
The  rate  stated  from  Belt  Junction  to  East  St.  Louis  is  10 

3233  cents,  and  to  Alton  9  cents,  the  rate  to  East  St.  Louis  being  the 
same  as  in  the  tariff  which  was  superseded  by  this.     All  of 

these  rates  are  stated  as  including  switching  from  Whiting,  and  are 
therefore  equivalent  to  rates  from  Whiting. 

Q.  Now,  Mr.  Durand,  where  is  Summit?— A.  Summit  is  a  station 
on  the  Chicago  &  Alton  Eailway,  quite  near  to  Chicago,  and  very 
near  to  the  junction  between  the  Chicago  &  Alton  and  the  Chicago 
Terminal  Transfer  Eailway.     "  Belt  Junction  "  is  a  term  applied  to 
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the  actual  junction  between  the  Chicago  Terminal  Transfer  Eailway 
and  the  Chicago  &  Alton.  The  name  "  Chappell "  is  also  applied 
subsequently  to  this  same  junction.  Summit  and  Chappell,  or  Belt 
Junction,  are  perhaps  a  mile  or  so  apart. 

Q.  Did  you  examine  any  document  known  as  a  distribution  sheet 
in  the  office  of  the  Chicago  &  Alton  Eailway  showing  the  distribution 
of  this  10-cent  tariff  ?— A.  I  did. 

Q.  Have  you  the  original  distribution  sheet  with  you? — A.  I  have; 
that  is  to  say,  the  distribution  sheet  relating  to  the  tariff  which  I  last 
described,  No.  10526,  of  August  15,  1903. 

Q.  I  show  you  a  distribution  sheet.  Did  you  examine  this  in  the 
office  of  the  Chicago  &  Eastern  Illinois  road? — ^A.  I  did  not.  I  ex- 
amined that  paper  first  in  Washington. 

Q.  In  Washington  ? — A.  Yes. 

Q.  You  know  that  it  came  from  the  office  of  the  Chicago  & 
Alton  ? — ^A.  I  do ;  only  by  hearsay,  however. 

Mr.  Kellogg.  Strike  that  all  out  then.  I  thought  you 
knew  it. 

3234  Paper  marked  Petitioner's  Exhibit  551,  the  exhibit  marking 
being  on  a  slip  of  paper  pinned  to  the  exhibit. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  551  in  evidence.  I  wiU 
have  to  prove  it,  I  suppose,  in  Chicago ;  I  dont  see  any  other  way. 

Witness.  Better  have  a  copy  substituted  for  that. 

Mr.  Kellogg.  It  is  stipulated  that  a  copy  may  be  substituted  for 
this  original? 

Mr.  Rosenthal.  Oh,  yes,  surely.  That  is,  for  what  purports  to 
be  the  original. 

Mr.  Kellogg.  Yes.  We  will  have  to  prove  it  is  an  original,  I 
suppose. 

Mr.  Rosenthal.  I  object  to  the  introduction  of  that  exhibit.  No. 
551,  upon  the  ground  that  it  has  not  been  properly  proved  yet.  I 
may  withdraw  that  objection  later. 

Q.  Mr.  Durand,  how  long  did  this  10-cent  rate  remain  in  effect  ? — 
A.  This  tariff  which  named  the  10-cent  rate  was  cancelled,  with 
respect  to  that  rate,  on  February  9,  1904,  by  amendment  designated 
as  Amendment  No.  10  to  General  Freight  Department  No.  10525. 
This  amendement  was  effective  February  9,  1904. 

Mr.  Rosenthal.  Chicago  &  Alton  Tariff  G.  F.  D.  No.  10525  is  a 
state  tariff,  is  it  not,  between  certain  points  in  the  state  of  Illinois  ? 

Witness.  It  is  so  stated  on  the  title  page. 

Mr.  Rosenthal.  Yes.  And  that  tariff  was  not  filed  with  the 
Interstate  Commerce  Commision? 

Witness.  Not  until  December  21,  1905. 

3235  Mr.  Rosenthal.  That  was  after  some  question  had  arisen 
concerning  those  rates  as  the  result  of  your  investigation  ? 

Witness.  It  was. 

Mr.  Rosenthal.  And  thereupon,  for  some  reason,  they  filed  this 
particular  tariff  10525  with  the  Interstate  Commerce  Commission? 

Witness.  Exactly. 
^      32555— VOL  4—08 7 
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Mr.  Rosenthal.  Up  to  that  time  it  had  never  been  filed? 

Witness.  No  sir. 

Mr.  EosENTHAL.  The  tariff  became  effective  August  15,  190a,  a,s  a 

state  tariff? 

Witness;  It  did. 

Mr.  EosENTHAL.  You  now  show  what  purports  to  be  an  amend- 
ment designated  as  Amendment  No.  10  to  this  tariff  No.  10525,  which 
amendment  No.  10  purports  to  have  become  effective  February  9, 
1904? 

Witness.  I  do. 

Mr.  EOSENTHAL.  Was  Amendment  No.  10  filed  with  the  Interstate 

Commerce  Commision? 

Witness.  I  should  have  to  examine  to  ascertain  that.  I  do  not 
find  it  among  the  amendments  to  that  tariff  which  are  kept  in  the 
file  of  the  Interstate  Commerce  Conmiission  which  have  been  fur- 
nished to  me.  I  have  not  made  an  exhaustive  search,  but,  subject 
to  correction,  I  should  say  that  it  had  never  been  filed. 

Mr.  EosENTHAL.  Have  you  examined  amendments  1  to  10? 

3236  Witness.  I  have  not. 

Mr.  EosENTHAL.  Of  10525? 

Witness.  I  have  not. 

Mr.  EosENTHAL.  Have  you  got  them  here? 

Witness.  No. 

Mr.  EosENTHAL.  Do  you  know  where  they  are? 

Witness.  Possibly  they  are  kept  in  the  files  of  the  Chicago  & 
Alton  Eailway,  but  frequently  amendments  which  are  superseded  are 
entirely  destroyed. 

Mr.  EosENTHAL.  Do  you  know  whether,  between  August  15,  1903, 
and  February  9,  1904,  the  Chicago  &  Alton  issued  any  other  tariff 
from  Chicago  to  East  St.  Louis  on  petroleum  ? 

Witness.  No  other  in  the  form  of  an  amendment  to  this  tarifi,  at 
any  rate. 

Mr.  EosENTHAL.  Do  you  know  whether  they  issued  any  other  tariff 
in  exactly  the  same  form  so  far  as  the  sheet  itself  is  concerned  and 
the  substantial  printing  upon  the  sheet  as  Amendment  No.  10,  be- 
tween August  15, 1903,  and  February  9,  1904? 

Witness.  I  do  not  think  I  catch  the  point  of  your  question.  That 
does  not  name  any  rate.  It  withdraws  a  rate.  You  wish  to  know 
whether  there  was  any  other  paper  similar  to  that  withdrawing  that 
rate  issued  previously  ? 

Mr.  EoSENTHAL.  Or  naming  a  rate? 

Witness.  There  was  no  amendment  to  this  Tariff  No.  10525  affect- 
ing the  rate  on  oil  to  East  St.  Louis  prior  to  February  9,  1904,  as  I 
found  by  examining  the  records  which  are  furnished  me  by  the 
Alton  Eailroad  in  Chicago. 

3237  Mr.  Eosenthal.  That  is  to  say,  there  was  no  sheet  stamped 
"Amendment  to  G.  F.  D.  No.  10525?" 

Witness.  No. 
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Mr.  EosENTHAL.  But  isnt  it  true  that,  as  a  matter  of  fact,  there  was 
a  state  tariff  issued  on  January  1,  1904,  naming  a  6-cent  rate  from 
Chicago  to  East  St.  Louis? 

Witness.  I  should  not  call  that  document  which  I  examined  a 
tariff. 

Mr.  Rosenthal.  Wasnt  it  printed  in  precisely  the  same  way  as 
this  amendment  was? 

Witness.  By  no  means. 

Mr.  Rosenthal.  Wasnt  it  more  formally  printed,  as  a  matter  of 
fact,  than  this  alleged  amendment  No.  10? 

Witness.  No,  not  more  formally  printed. 

Mr.  Rosenthal.  Well,  you  will  have  them  here,  will  you,  later  on  ? 

Mr.  Kellogg.  Yes,  we  are  going  to  put  those  in. 

Q.  Now,  Mr.  Durand,  state  whether  you  found  any  tariffs  or  bill- 
ing orders  in  the  files  of  the  Chicago  &  Alton  Railroad  on  oil  from 
Chicago  or  Chicago  points  to  East  St.  Louis. 

Witness.  I  found  several  billing  orders  naming  rates  from  Chicago 
to  Alton,  Granite  City  and  East  St.  Louis.  I  took  copies  of  those 
which  I  found  in  the  files,  using  therefor  printed  forms  similar  to 
those  on  which  the  originals  appeared. 

Papers  produced  by  witness  were  marked  Petitioner's  Exhibits  552 
to  556,  inclusive. 
3238  Q.  I  show  you  Petitioner's  Exhibit  552,  553,  554,  555  and 
556.  Where  did  you  find  those  documents? — A.  I  found  the 
originals  from  which  I  made  these  copies  personally  in  the  office  of 
the  rate-clerk  in  the  General  Freight  Department  of  the  Chicago  & 
Alton  Railway  at  Chicago. 

Mr.  Rosenthal.  I  would  like  to  have  you  tell  with  more  exactness 
just  where  you  found  them  in  the  office. 

Witness.  They  were  in  a  book,  the  originals — ^bound  up,  or,  rather, 
in  a  series  of  books,  I  think  one  covering  each  year;  (there  were  cer- 
tainly more  than  one  of  these  books)  along  with  other  documents 
bearing,  as  far  as  I  can  recall,  with  no  exception,  a  similar  heading, 
"  Special  Billing  Order,"  and  naming  rates  on  other  commodities. 
These  I  did  not  examine  in  detail. 

Q.  What  are  you  talking  about  not  examining  in  detail? — A.  The 
other  documents  aside  from  the  billing  orders  on  oil,  which  were 
bound  up  with  these  papers  in  the  same  book. 

Q.  Now,  you  took  copies  of  those  billing  orders? — A.  I  did. 

Q.  And  these  are  the  copies  ?— A.  They  are. 

Mr.  Kellogg.  I  offer  them  in  evidence. 

Q.  Are  these  filed  with  the  Interstate  Commerce  Commission  ? — A. 
They  are  not,  and  have  never  been. 

(A  recess  was  here  taken  until  2  o'clock  P.  M.) 
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3239  Afternoon  Session. 

E.  D.  DuEAND,  recalled,  and  his  direct-examination  resumed,  as 
follows : 

By  Mr.  Kellogg  : 

Papers  marked  Petitioner's  Exhibit  557 — 4  sheets. 

Q.  Is  Petitioner's  Exhibit  557  the  10-cent  rate  that  you  described, 
of  August  15,  1903?— A.  It  is. 

Q.  The  one  that  was  filed  with  the  Commission  in  1905  ?— A.  On 
December  21,  1905. 

Mr.  Ejellogg.  I  offer  that  in  evidence. 

Mr.  Rosenthal.  I  object  to  it,  upon  the  ground  that  it  is  a  state 
rate,  pure  and  simple,  between  local  points  entirely  within  the  state 
of  Illinois,  and  hasnt  anything  to  do  with  any  issue  in  this  case. 

Witness.  I  stated  this  morning,  in  response  to  an  inquiry  of  Mr. 
Rosenthal,  that  I  had  not  examined  the  amendments  to  this  tariff 
prior  to  10.  I  have  since  that  time  examined  those  amendments,  and 
find  that  none  of  them  prior  to  10  in  any  way  affects  the  rate  on 
petroleum  mentioned  in  this  tariff. 

Mr.  Kellogg.  I  offer  in  evidence  Tariff  No.  24,  described  by  Mr. 

Durand  in  his  testimony — the  first  fourteen  pages  thereof,  it  being 

understood  between  counsel  that  they  are  the  only  pages  bearing  upon 

the  question  of  the  rate.    And  is  it  stipulated  that  a  copy  may  be  sub- 

.  stituted  in  lieu  of  the  original  ? 

Mr.  Rosenthal.  Yes. 

Mr.  Kellogg.  It  is  agreed  that  a  printed  copy  may  be  substituted 
for  the  original. 

3240  The  exhibit  was  marked  Petitioner's  Exhibit  558,  by  attach- 
ing thereto  a  slip  of  paper  with  said  mark  thereon. 

Papers  marked  Petitioner's  Exhibits  559,  560  and  561,  respectively. 

Q.  I  show  you  Petitioner's  Exhibits  559,  560  and  561.  Do  you 
know  what  those  exhibits  are,  of  your  own  knowledge,  or  from  exami- 
nation?— A.  I  do  not;  only  from  what  they  purport  to  be  on  their 
face. 

Q.  Do  you  know  whether  it  was  customary  in  the  office  of  the  Chi- 
cago &  Alton  railroad  and  other  railroads  to  keep  distribution  sheets 
showing  to  whom  tariffs  were  sent  ? — A.  I  Iniow  that  that  is  custom- 
ary in  the  case  of  numerous  railroads.  I  have  never  examined  any 
such  papers  in  the  office  of  this  particular  railroad — the  Chicago  & 
Alton,  at  least  not  to  my  recollection. 

Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibits  559,  560  and 
561. 

Mr.  Rosenthal.  I  object  to  them,  upon  the  ground  that  they  have 
not  been  properly  proven. 

Mr.  Kellogg.  May  it  be  stipulated  that  copies  may  be  used  in  lieu 
of  the  originals? 

Mr.  Rosenthal.  Yes. 
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Q.  Do  you  know,  from  any  original  document,  that  these  6-cent 
billing  orders  or  rates  shown  in  Petitioner's  Exhibits  562  to  556  were 
cancelled? — A.  I  do. 

Q.  When,  and  by  what  document?— A.  The  last  of  the  bill- 

3241  ing  orders  of  the  Chicago  &  Alton  Railway  to  name  a  rate  of 
6  cents  per  hundred  pounds  from  Chicago  to  East  St.  Louis, 

was  that  designated  as  No.  A-1025,  being  Exhibit  555  in  this  case, 
issued  March  30,  1905.  This  was  cancelled  specifically  by  reference 
to  its  number,  by  a  special  billing  order  numbered  "  Special  G.  F.  D. 
No.  A-1082  "  (General  Freight  Department  number)  taking  effect 
June  23,  1905,  which  is  Exhibit  556  in  this  case.  This  billing  order, 
No.  1082,  stated  on  its  face  that  it  would  expire  December  31,  1905, 
unless  sooner  revoked.  It  named  a  rate  from  Chicago  to  Granite 
City  and  East  St.  Louis,  Illinois,  on  petroleum  in  carloads,  of  10 
cents  per  hundred  pounds,  with  a  statement  that  the  rate  included  not 
to  exceed  three  dollars  per  car  switching.  This  same  rate  of  10  cents 
per  hundred  pounds  was  named  in  certain  subsequent  issues  of  the 
Chicago  &  Alton  Railway,  of  a  different  character,  which  I  have  also 
examined.    Do  you  wish  to  take  those  up  ? 

Q.  Yes. — ^A.  The  first  of  these  documents  to  name  a  10-cent  rate 
after  the  one  which  I  have  just  described,  is  Chicago  &  Alton  Gen- 
eral Freight  Department  No.  15125,  and  differs  in  form  from  the 
document  last  described,  in  that  it  is  entitled  "  Freight  Tariff  on 
Petroleum  and  its  Products." 

Mr.  Rosenthal.  Have  you  got  copies  of  those? 

Witness.  I  have  a  copy  of  this  paper  here.  (Handing  the  same 
to  Mr.  Kellogg.)  It  was  effective,  according  to  its  face,  on  July  1, 
1905. 

Q.  Was  it  filed  with  the  Commission? — A.  It  was  not. 

Q.  Well,  what  next  ?    Just  describe  it  generally  and  say  how 

3242  it  ran. — A.  This  tariff,  No.  16125,  named  the  rate  of  10  cents 
from  Chicago  to  Granite  City  and  East  St.  Louis.    It  contains 

no  reference  whatever  to  Whiting,  or  to  the  absorption  of  switching. 
It  also  contains  no  reference  to  the  billing  order  which  named  the 
same  rate,  preceding  it.  In  other  words,  it  does  not  specifically 
cancel  it. 

Q.  There  were  two  more,  were  there,  following  that? — A.  There 
were ;  one  issued  in  September,  I  believe,  and  the  other  in  October. 

Q.  Now  state  when  there  was  a  published  tariff  rate  put  in. — A. 
These  two,  issued  in  September  and  October,  were  substantially  simi- 
lar to  the  one  issued  on  July  first,  effective  July  first,  which  I  have 
described,  and  neither  of  them  was  filed  with  the  Interstate  Commerpe 
Commission.  The  first  document  filed  with  the  Commission  by  the 
Chicago  &  Alton,  naming  a  rate  of  10  cents  per  hundred  pounds,  was 
filed  on  December  21,  1905,  and,  as  I  have  already  stated,  was  in  the 
form  of  the  filing  of  the  Tariff  No.  10625,  originally  effective  August 
15,  1903,  which  was  at  this  time  given  Interstate  Commerce  Commis- 
sion No.  1579,  together  with  an  amendment  thereto,  filed  at  the  same 
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time,  and  designated  as  Amendment  30  to  General  Freight  Depart- 
ment No.  10525,  amendment  4  to  Interstate  Commerce  Commission 
1579,  further  designated  as  being  issued  December  19, 1905,  and  effect- 
ive December  26,  1905.  This  amendment,  together  with  the  tariff 
which  is  amended,  was  filed  on  December  21,  1905,  and  specifi- 

3243  cally  names  a  rate  on  petroleum  from  Chicago  to  East  St.  Louis 
of  10  cents  per  hundred  punds.    You  recall,  as  I  have  previously 

testified  the  10-cent  rate  named  in  the  printed  part  of  this  tariff,  had 
been  taken  out  by  an  amendment  dated  February  9,  1904,  and  this 
amendment  restores  it. 

Q.  Was  that  made  applicable  to  Whiting  in  any  way?— A.  Only 
by  the  general  application  sheets  which  were  already  on  file  with  the 
Interstate  Commerce  Commission,  stating  that  rates  from  Chicago 
would  apply  to  Whiting. 

Q.  That  rate  has  remained  as  the  tariff  rate  from  that  day  to  this, 
has  it^lO  cents? — A.  It  certainly  has  remained  that  way  for  some 
time.  I  should  not  be  able  to  state  as  to  the  rate  in  1907.  It  was  in 
1906  still  the  rate. 

Mr.  Rosenthal.  Would  the  filing  of  the  application  sheet,  together 
with  the  state  tariff  which  is  not  filed,  make  a  rate? 

Mr.  Ejellogg.  He  didnt  say  that. 

Mr.  Rosenthal.  I  am  asking  him. 

Witness.  It  certainly  would  not  make  any  rate  which  would  come 
to  public  knowledge  through  the  Interstate  Commerce  Commission. 

Mr.  Rosenthal.  That  is  not  the  question. 

Witness.  It  certainly  would  not  make  a  legal  rate  from  Whiting 
to  any  destination  in  Illinois. 

Q.  But  you  are  referring  to  an  application  sheet  that  applied  to 
this  tariff  when  filed,  arent  you? — A.  I  had  reference  to  the  appli- 
cation sheet  of  the  Chicago  &  Alton  Railway,  already  on  file 

3244  prior  to  the  filing  of  this  tariff  with  the  Interstate  Commerce 
Commission. 

Mr.  Rosenthal.  You  had  reference  to  it  in  what  way  ? 

Witness.  As  making  this  rate  which  reads  from  Chicago,  also  ap- 
plicable from  "Whiting.  I  should  have  to  examine  that  document 
more  carefully,  however,  to  determine  that  that  was  its  effect. 

Mr.  Rosenthal.  Do  you  mean  that  an  application  sheet  on  file 
with  the  Interstate  Commerce  Commission,  applying  the  Chicago 
rate  to  Whiting,  would  be  regulated  in  any  way  or  affected  in  any 
way  by  a  state  tariff  that  was  not  filed  ? 

Witness.  Not  in  the  least. 

Mr.  Kellogg.  That  is  what  he  is  talking  about. 

Mr.  Rosenthal.  Then  what  did  he  mean  by  his  answer  ? 

Witness.  I  mean  that  an  aiaplication  sheet  which  states  in  general 
terms  that  rates  from  Chicago  shall  apply  also  from  Whiting  would, 
T  should  understand,  be  taken  to  cover  tariffs  thereafter  filed  from 
Chicago  also,  making  such  tariffs  also  applicable  from  ^Vhiting,  un- 
less there  was  some  qualification  in  the  original  application  sheet  to 
show  that  that  was  not  its  purpose  and  intent. 
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Mr.  Kellogg.  If  filed  with  the  Commission. 
Witness.  If  filed  with  the  Commission. 

Mr.  EosENTHAL.  That  is,  an  application  sheet  filed  today  you  would 
inject  into  the  future  and  apply  it  to  any  tariff  thereafter  filed? 

3245  Witness.  Unless  there  were  something  in  the  phraseology 
of  the  application  sheet  that  indicated  the  contrary. 

Mr.  Rosenthal.  If  there  was  no  phraseology  on  the  subject  matter 
at  all,  in  the  application  sheet  ? 

Witness.  If  the  application  sheet  read  practically  in  words  to  this 
effect,  that  rates  from  Chicago  are  made  applicable  also  from  Whit- 
ing, with  no  qualification  whatever  added  to  that  language,  I  should 
assume  that  that  meant  that  all  rates,  whether  then  filed  or  thereafter 
filed  with  the  Commission,  reading  from  Chicago,  would  also  apply 
from  Whiting. 

Q.  You  would  not  apply  that  to  a  state  rat^  that  was  not  filed, 
though,  would  you? — A.  No,  certainly  not. 

Q.  That  is  what  I  thought. — A.  Quite  the  contrary. 

Mr.  Rosenthal.  Well,  you  dont  pretend  to  be  a  railroad  tariff  ex- 
pert, as  I  understand  it ;  is  that  right  ? 

Witness.  No,  I  do  not  pretend  to  be  a  tariff  expert. 

Mr.  MiLBUEN.  Just  a  legal  one. 

Q.  Did  you  make  any  inquiries  of  Mr.  Blabon,  or  Mr.  King,  ihe 
former  the  Traffic  Manager  and  the  latter  the  General  Freight  Agent 
of  the  Chicago  &  Alton,  as  to  whether  the  6-cent  rate  was  a  public 
rate  or  whether  it  was  a  secret  rate? — A.  I  did. 

Q.  When  ? — A.  I  should  have  to  examine  my  record  to  determiue 
the  date.    It  was  sometime  in  the  latter  part  of  1905. 

Q.  Did  you  make  this  memorandum?  (Handing  paper  to  wit- 
ness.)— A.  (After  looking  at  memorandum.)  No,  in  January,  1906. 
Q.  What  did  Mr.  Blabon  or  Mr.  King  then  say  to  you  about 

3246  these  billing  orders,  552  to  556  ? 

Mr.  Rosenthal.  I  object  to  that,  on  the  ground  that  any 
conversation  between  him  and  Mr.  King  or  Mr.  Blabon  is  purely 

hearsay. 

A.  I  had  a  somewhat  lengthy  conversation  with  Mr.  King  and  Mr. 
Blabon  together.  I  cannot  specify  just  which  of  the  statements  which 
were  made  at  that  time  were  made  by  one  and  which  by  the  other, 
but  both  were  constantly  present,  and  whatever  was  said  by  one  was 
heard  by  the  other.  One  or  the  other  of  them,  in  response  to  my  gen- 
eral inquiry  regarding  the  significance  of  this  6-eent  rate  and  of  the 
method  in  which  it  was  issued,  stated,  in  substance,  that  the  rate 

w&s 

Mr.  Rosenthal.  I  object  to  any  statement  "  in  substance."  If  the 
witness  is  going  to  give  anything  at  all,  he  should  give  the  exact 
conversation,  if  he  can. 

Witness.  I  am  unable  to  give  the  exact  conversation. 

Q  Give  the  substance  of  it.— A.  He  stated,  in  substance,  that  the 
rate'was  not  intended  to  come  to  the  general  public  knowledge ;  that 
it  was  the  purpose  of  the  Alton  Railroad  to  keep  it  secret,  particu- 
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larly  from  other  railroads ;  that  the  railroad  company,  however,  had 
never  considered  that  it  was  under  any  obligation  to  file  these  rates 
with  the  Interstate  Commerce  Commission,  because  they  had  consid- 
ered the  business  to  be  state  business ;  but  it  was  added — one  of  those 
gentlemen  stated  further — that  it  was  of  course  obvious  that  the 
shipments  were  actually  made  under  this  tariil  from  Whiting, 
Indiana,  to  points  in  Illinois  and  Missouri;  that  in  the  strict 

3247  interpretation  of  the  word  this  business  was  doubtless  inter- 
state, and  that  it  was  their  purpose  thereafter  to  file  tariffs  on 

such  traffic  with  the  Interstate  Commerce  Commission.  Substantially 
that  was  what  was  stated  by  one  or  the  other  of  these  gentlemen,  or 
both  of  them,  and  in  the  presence  the  one  of  the  other. 

Q.  Did  you  have  a  talk  with  Mr.  Hollands  ? — A.  I  did.  I  wish  to 
qualify  that  statement.  I  had  a  talk  with  a  gentleman  in  the  filing- 
room — the  tariff  filing-room — of  the  Chicago  &  Alton  Eailway,  to 
whom  I  was  introduced  by  Mr.  Blabon  or  by  Mr.  Blabon's  assistant. 
I  do  not  definitely  recall  whether  the  name  was  Hollands  or  not,  but 
that  is  certainly  my  impression,  and  I  was  introduced  to  him  as  the 
person  in  charge  of  the  rate  files. 

Q.  When  was  that  ?  Have  you  got  a  memorandum  ? — A.  I  should 
have  to  refresh  my  memory. 

Q.  (Handing  a  paper  to  witness.)  Did  you  make  that  memoran- 
dum?—A.  I  did.  It  was  on  October  28,  1905.  I  made  a  memoran- 
dum of  the  conversation,  at  the  time. 

Q.  Did  he  make  any  statement  about  this  tariff  being  a  secret  rate? 

Mr.  EosENTHAL.  I  object  to  it,  upon  the  ground  that  it  is  entirely 
hearsay,  and  upon  the  further  ground  that  the  party  with  whom  he 
had  the  conversation  is  not  identified. 

A.  He  did. 

Q.  What  did  he  say  ? — A.  I  asked  this  gentleman  to  show  me  the 

tariffs  on  oil  over  the  Chicago  &  Alton  from  Whiting  to  East  St. 

Louis,  and  he  produced  a  tariff.    My  recollection  is  that  it  was 

3248  this  one  of  August  13,  1903,  which  I  have  described,  which 
showed  a  rate  of  10  cents  per  hundred  pounds  on  oil  to  East 

St.  Louis.  I  asked  him  then  if  that  was  the  tariff  which  had  been 
actually  in  effect  on  shipments  of  the  Standard  Oil  Company,  in  1904, 
and  he  said  it  was  not.  I  then  asked  him  to  show  me  the  authority 
for  the  rate  on  which  the  Standard  was  making  its  shipments  at  that 
time.  He  then  produced  one  or  more  books,  I  cant  recall  the  exact 
number  of  these  books,  in  which  he  showed  me  these  special  billing 
orders— of  which  I  made  copies  which  have  been  introduced  in  evi- 
dence here.  Petitioner's  Exhibits  552  to  556.  I  asked  him,  after  I 
had  examined  these  billing  orders,  if  the  rates  on  these  billing  orders 
and  the  rates  in  these  books  generally,  were  public  rates.  I  think  the 
first  I  asked  him— I  am  not  quite  sure  about  that— was  whether  this 
rate  was  filed  with  the  Interstate  Commerce  Commission,  and  was 
informed,  to  the  best  of  my  recollection,  that  it  was  not.  I  then  asked 
him  whether  these  rates  were  public  rates,  and  he  said,  in  substance, 
that  they  were  not;  that  they  were  not  intended  to  be  shown  to  all 
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persons  who  might  inquire  regarding  rates;  that  if  a  person  had 
asked  him  for  the  rate  from  Whiting  or  Chicago  to  East  St.  Louis, 
on  petroleum,  he  would  not  have  quoted  him  these  tariffs  on  these 
rates  of  6  cents  per  hundred  pounds,  but  would  have  quoted  the  rates 
of  10  or  18  cents,  according  to  the  period  of  time  in  which  the  quota- 
tion would  have  been  made. 

Q.  Did  he  say  what  shippers,  if  any,  it  was  intended  for? — 

3249  A.  No,  he  did  not  state  specifically  that  he  had  ever  been 
instructed  to   confine  that  tariff  to   any  particular  shipper, 

but  he  said  that  if  in  general  any  ordinary  shipper  had  asked  him  the 
rate,  he  would  not  have  quoted  that  rate  to  him. 

Q.  Did  you  examine,  in  the  office  of  the  Chicago  &  Alton  Eailway 
any  original  way-bills  on  shipments  of  oil  from  Whiting  to  East  St. 
Louis  and  St.  Louis? — ^A.  I  did. 

Mr.  Rosenthal.  On  Exhibit  552  I  find,  opposite  "  Special  G.  F.  D. 
No.  A,"  the  figures  "  209,"  in  the  upper  right-hand  corner? 

Witness.  Yes. 

Witness.  Do  you  know  what  that  figure  signifies  ? 

Witness.  I  understand  that  that  is  a  serial  number  of  other  docu- 
ments of  that  character ;  I  mean,  made  in  connection  with  other  docu- 
ments bearing  that  same  form. 

Mr.  Eosenthal.  That  is,  for  that  year? 

Witness.  I  could  not  say  as  to  that.     I  think  not. 

Mr.  Eosenthal.  Then  "  209  "  on  Petitioner's  Exhibit  552  means 
that  there  were  208  similar  special  billing  orders  issued  prior  to  this 
exhibit? — A.  I  couldnt  say  with  absolute  certainty,  but  that  is  the 
general  understanding  that  I  have.  There  certainly  were  numerous 
copies  of  other  billing  orders  of  similar  form,  in  this  book,  and  they 
were  numbered,  and 

Mr.  Eosenthal.  How  many  books  were  there? 

Witness.  At  least  two,  and  possibly  three.     I  cant  recollect. 

Mr.  Eosenthal.  Werent  there  three? 
Witness.  I  cant  say. 

3250  Mr.  Eosenthal.  I  find  those  special  billing  orders  in  number 
run  as  high  as  1025,  on  Exhibit  555,  and  1082  on  Exhibit  556. 

Witness.  Exactly. 

Mr.  Eosenthal.  Those  numbers  signify,  in  the  same  way,  that 
there  were  a  thousand  or  more  special  billing  orders  issued 

Witness.  I  should  infer  that. 

Mr.  Eosenthal.  Of  the  same  character  as  these  billing  orders?    ■ 

Witness.  On  the  same  form,  I  should  state. 

Mr.  Eosenthal.  On  the  same  form? 

Witness.  That  is  all  that  I  could  say  regarding  that. 

Mr.  Eosenthal.  I  dont  mean  1025  billing  orders  covering 
petroleum. 

Witness.  No.  -,    -,,    ^,  j- 

Mr.  Eosenthal.  But  covering  petroleum  and  all  other  commodi- 
ties. 
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Witness.  Exactly. 

Mr.  Rosenthal.  Did  you  examine  those  three  books? 

Witness.  I  did  not.     I  did  not  examine  the  others. 

Mr.  Rosenthal.  You  made  no  effort  to  examine  any  of  these  other 
billing  orders  at  all? 

Witness.  I  did  not,  except  to  inquire  whether  there  were  any 
others  on  petroleum;  and  my  recollection  is  that  one  other  on  pe- 
troleum was  shown  to  me  by  means  of  an  index. 

Mr.  Rosenthal.  Werent  you  told  by  Hollands  that  these  were 
commodity  tariffs,  and  that  in  those    three  books  there  were 

3251  over  a  thousand  similar  commodity  tariffs  issued  on  all  other 
kinds  of  commodities? 

Witness.  By  no  means  was  I  told  that. 

Mr.  Rosenthal.  In  precisely  the  same  way  that  these  were  issued 
on  petroleum? 

Witness.  Not  at  all.  He  said  nothing  of  that  sort  whatever.  He 
did  indicate  that  there  were  billing  orders  on  other  commodities  there. 

Mr.  Rosenthal.  Now,  didnt  they  call  these  "  commodity  tariffs"? 

Witness.  The  language  was  never  used  in  my  presence. 

Mr.  Rosenthal.  What? 

Witness.  That  language  was  never  used  by  Mr.  Hollands,  at  any 
rate  in  my  presence,  and  I  dont  recall  any  one  else  referring  to  them 
by  that  term.  Mr.  Hollands,  in  his  conversation  with  me,  indicated 
that  these  rates  in  general  which  were  on  file  in  these  books,  werp  dif- 
ferent from  tariff  rates  and  were  not  accessible  to  shippers  in  gen- 
eral; not  referring  simply  to  this  particular  tariff,  or  bill,  or  rate. 

Mr.  Rosenthal.  Do  you  know  of  any  other  petroleum  shipper  in 
carload  lots  from  Chicago  ? 

Witness.  Oh,  yes. 

Mr.  Rosenthal.  From  Chicago  or.  Whiting  to  East  St.  Louis? 

Witness.  I  know  of  no  other  shipper  who  has  made  shipments  to 
East  St.  Louis.  There  are  numerous  shippers  who  make  shipments 
from  Chicago. 

Mr.  Rosenthal.  That  is  what  I  mean — from  Chicago  to 

3252  East  St.  Louis? 

Witness.  I  know  of  no  others. 

Mr.  Rosenthal.  Did  you  investigate  that  subject  matter  at  all,  to 
determine  whether  there  were  others  ? 

Witness.  I  heard  an  independent 

Mr.  Rosenthal.  No— did  you  investigate  it  ? 

Witness.  I  did  investigate  it,  yes. 

Mr.  Rosenthal.  And  as  the  result  of  that  investigation,  your  con- 
clusion was  that,  beside  the  Standard  Oil  Company,  there  was  no 
other  shipper  of  petroleum  in  carload  lots  from  Chicago  or  Whiting 
to  East  St.  Louis? 

Witness.  My  conclusion  was  that  there  had  been  no  other  ship- 
ments by  any  other  shipper  than  the  Standard  Oil  Company,  from 
Chicago  or  Whiting  to  East  St.  Louis,  during  that  period. 


DtTRAND. 
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Mr.  EosENTHAL.  Did  Hollands  tell  you  that  any  other  shipper  had 
ever  inquired  for  a  rate  from  Chicago  to  East  St.  Louis,  or  Whiting 
to  East  St.  Louis,  for  petroleum,  in  carload  lots  ? 

Witness.  I  do  not  recall  that  he  said  anything  on  that  subject. 

Mr.  EosENTHAL.  Dout  you  know  that  he  didnt  ? 

Witness.  I  think  he  did  not  say  anything  on  the  subject. 

Mr.  EosENTHAL.  Well,  dont  you  know  that  he  didnt? 

Witness.  Yes,  I  think  I  can  say  that  he  did  not  say  anything  on 
the  subject. 

Q.  Did  you  investigate  as  to  whether  there  were  other  oil  ship- 
pers   from    Chicago    who    might    have    used    this    rate? — 
3253     A.  Oh,  yes,  and  others  who  desired  to  ascertain  the  rate,  also, 
and  attempted  to  ascertain  it  in  other  ways  than  by  inquiry 
from  Mr.  Hollands'  office. 

Q.  Did  they,  as  far  as  your  investigation  went,  discover  this  6-cent 
rate? — A.  They  did  not. 

Mr.  Eosenthal.  Who  were  those  other  shippers? 

Witness.  One  of  them  was  George  E.  Jenkin  &  Son,  of  Chicago, 
who  attempted  to  ascertain  what  the  rate  from  Chicago  to  East  St. 
Louis  was,  and  without  success. 

Mr.  Eosenthal.  I  ask  you  who  the  other  shippers  were.  I  move 
that  the  latter  part  of  the  answer  be  stricken  out,  as  not  responsive. 
Now,  we  have  been  very  liberal  with  you,  Mr.  Durand,  and  please 
dont  try  to  be  cunning  with  us  by  getting  in  something  that  is  not  at 
aU  responsive  and  that  you  know  is  not  responsive. 

Witness.  I  had  supposed  that  was  responsive  to  the  general  line  of 

inquiry  there. 
Mr.  Eosenthal.  Now  will  you  read  the  question  i 
Witness.  I  will  withdraw  that  part  of  the  answer,  anyway. 

The  question  was  read.  ^    .-,  .  j  ,  . 

Mr  Eosenthal.  Who  were  the  other  shippers  of  oil  m  carload  lots, 
between  Chicago  and  East  St.  Louis,  during  this  period  of  time? 

Witness.  I  have  stated  that  there  were  no  others  who  made  such 
shipments,  as  far  as  I  have  been  able  to  ascertain. 
Mr.  Eosenthal.  Go  ahead,  Mr.  Kellogg. 

Q.  I  ask  you  if  you  made  an  investigation  to  find  out  it  there 

3254    were  other  shippers  who  attempted  to  find  out  what  the  rate 

was.— A.  There  were  such  shippers,  who  attempted  to  find  out 

what  the  rate  was.  „      .     r.,,      o       i^■^  rt  ^„ 

Q  Who  were  they,  do  you  know?— A.  The  Sun  Oil  Company  is 

the  only  one  of  which  I  have  definite  Imowledge  on  that  point. 

O    Did  you  examine,  in  the  office  of  the  Chicago  &  Alton,  any 

original  way-bills  of  shipment  of  oil  from  Whiting  to  East  St. 

Louis? — A.  I  did. 

O  Please  state  in  a  general  way  between  what  periods,  and  how 
man'y  and  produce  one  of  them  if  you  have  it.-A.  I  examined  these 
orii?in'al  way-bills,  covering  in  general  (I  dont  mean  every  way-bill, 
but  covering  in  general)  the  period  from  January,  1903,  to  Novem- 
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ber,  1905,  or  thereabouts.  When  I  say  "  I "  in  this  case,  I  mean  to 
qualify  it  by  explaining  that  it  was  myself  and  my  assistants  working 
immediately  under  my  direction  at  the  time.  We  examined  all  the 
way-bills  which  we  found  in  the  records  of  the  Chicago  &  Alton  Eail- 
way  regarding  oil  shipments  to  East  St.  Louis  for  the  month  of  Octo- 
ber, 1903,  December,  1903,  and  for  the  months  from  November,  1904, 
to  June,  1905, — all  of  them,  and  a  considerable  number  during,  I  think, 
each  and  every  month,  from  January,  1903,  to  June,  1905 ;  certainly 
during  a  large  proportion  of  those  months,  aside  from  those  which  I 
have  specifically  mentioned.  We  examined  a  considerable  number. 
I  made  copies  of  in  the  neighborhood  of  thirty-five  or  forty  of  these 
way-bills,  which  I  have  here. 

Q.  Show  me  one  of  them,  will  you  please  ?— A.  I  should  add  that 
these  were  original  way-bills  which  were  examined,  not  press  copies 

or  tissue  copies. 
3256        Mr.  Eosenthal.  You  said  Chicago  &  Eastern  Illinois,  just 
now.    You  mis-spoke  yourself,  I  suppose  ? 

Witness.  Yes— I  have  been  using  that  term  so  often. 

Q.  Chicago  &  Alton,  you  meant,  did  vou?— A.  I  meant  Chicago  & 
Alton.  "  ^ 

Q.  Pick  out  those  that  you  want  to  introduce  in  evidence. 

Papers  marked  Petitioner's  Exhibits  562  and  563. 

Q.  I  show  you  Exhibits  562  and  563.  Are  those  copies  of  two  of 
the  original  way-bills  which  you  found  in  the  office  of  the  Chicago  & 
Eastern  Illinois  (Chicago  &  Alton)  Eailroad?— A.  They  are. 

Q.  Were  they  all  substantially  in  this  form?— A.  They  were  all 
substantially  in  this  form,  the  only  differences  between  them  being 
as  to  the  rate  indicated,  and  also  as  to  the  destination— whether  it  be 
East  St.  Louis  or  St.  Louis,  Alton  or  Granite  City.  There  were 
slight  differences  as  between  the  different  points  of  destination,  in  re- 
spect to  the  entries  of  the  rates ;  but  the  rate  to  East  St.  Louis  proper 
was  always  designated  as  either  10  cents  or  18  cents,  or  could  be  com- 
puted as  being  either  10  cents  or  18  cents,  from  the  other  items  on  the 
way-bills. 

Q.  I  notice  that  Exhibit  563  was  to  St.  Louis.— A.  Yes. 
Paper  marked  Petitioner's  Exhibit  564. 

Q.  Is  Petitioner's  Exhibit  564  another  copy  of  one  of  the  wav- 
bills?— A.  It  is.  ^ 

3256  Mr.  Kellogg.  I  offer  Petitioner's  Exhibits  562,  563  and  564 
in  evidence.  . 

Q.  Did  all  of  the  way-bills  show  Whiting  as  the  point  of  origin 
of  the  freight?— A.  In  general  that  is  true.  I  think  it  was  univer- 
sally true.    But  I  didnt  abstract  all  that  I  examined. 

Q.  Will  you  please  refer  to  the  exhibits  you  have,  and  explain  the 
columns  and  what  the  figures  mean?— A.  The  first  of  these  way- 
bills m  point  of  time  IS  Exhibit  563,  dated  September  1,  1903,  which 
shows  a  shipment  of  oil  billed  from  Chappell  to  East  St.  Louis, 
Illinois.  Those  are  the  points  between  which  the  billing  operates,  or 
from  which  the  way-bill  is  made  out  and  to  which  the  way-bill  is 
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addressed  or  destined;  but  that  does  not  indicate  the  final  destina- 
tion ;  it  indicates  as  the  point  of  first  origin  Whiting,  and,  as  the  ship- 
per, K.  M.  Andrus.  The  original  here  apparently  read  "Andrews," 
but  from  other  documents,  which  we  also  examined,  it  appears  that 
the  correct  spelling  is  "A-n-d-r-u-s."  This  shows  a  final  destination 
"  Republic  Oil  Co.,"  St.  Louis,  Missouri.  It  shows  the  weight,  in 
the  proper  column,  and  opposite  that  the  rate  of  10  cents,  and,  oppo- 
site that,  under  the  column  "  Freight  Charges,"  the  amount  at  10 
cents,  namely,  $23.09.  Under  this  appears  the  amount  of  five  dol- 
lars, indicated  as  "  C.  T.  T." ;  this  means  the  Chicago  Terminal  Trans- 
fer switching  charge  of  $5.00  is  deducted  from  the  freight  charges. 
The  balance,  $18.09,  which  appears  in  the  freight  charge  column, 
being  the  amount  coming  to  the  Chicago  &  Alton  itself  on  this 
325Y    way-bill. 

Mr.  Rosenthal.   (Dont  take  this  down,  Mr.  Taylor.)     You 
havent  got  that  right,  because  the  C.  &  A.  absorbed  that  five  dollars. 

Witness.  The  real  significance  of  these  entries  is  that  the  C.  &  A., 
had  it  collected  the  freight  charges  according  to  this  way-bill,  would 
have  collected  $23.09  for  the  haul  from  Whiting  to  East  St.  Louis, 
out  of  which  it  would  have  paid  $5.00  to  the  Chicago  Terminal 
Transfer  Company  as  switching,  leaving,  for  its  own  revenue,  $18.09. 

Q.  You  mean  by  that,  as  Mr.  Rosenthal  says,  that  the  Chicago  & 
Alton  absorbed  the  switching  charge?— A.  Of  $5.00  a  car,  yes  sir. 

Q.  And  paid  it  itself? — A.  And  paid  it  itself. 

Q.  I  wanted  that  clear,  that  is  all.— A.  In  the  last  column  appears 
the  amount,  under  the  heading  "  Prepaid,"  of  $27.59.  This  exceeds 
the  amount  of  freight  charges  stated  in  the  freight  charge  column 
by  $4.50,  which  $4.50  represents  the  bridge  charge  from  East  St. 
Louis  to  St.  Louis.  Consequently,  $27.59  is  the  amount  which,  at  the 
rate  of  10  cents  per  hundred  pounds  between  Whiting  and  East  St. 
Louis,  would  have  been  due  on  this  way-bill— or  would  have  been 
paid  on  this  way-bill,  all  the  way  from  Whiting  to  St.  Louis,  includ- 
ing that  bridge  charge. 

Q.  Had  it  paid  the  10-cent  rate?— A.  Had  it  paid  the  10- 

3258     cent  rate.     And  that  amount  of  $27.59  is  entered  under  the 

"  Prepaid  "  column  as  though  the  amount  had  actually  been 

paid. 

Q.  Does  this  explanation  apply  to  practically  all  the  way-bills 
which  you  examined  ? — A.  It  does,  except  in  so  far  as  the  final  desti- 
nation is  East  St.  Louis  instead  of  St.  Louis,  in  which  case,  of  course, 
there  would  be  no  bridge  charge  involved ;  and  also,  in  so  far  as  the 
final  destination  is  Alton.  But  we  are  not  concerned  particularly 
with  reference  to  the  shipments  to  Alton,  I  suppose.  They  were 
handled  in  a  similar  manner.  On  shipments  to  Alton  the  rate  en- 
tered on  these  way-bills,  at  least  during  part  of  the  time,  was  9  cents 
per  hundred  pounds. 

Q.  To  whom  were  the  larger  number  of  these  shipments  made? — 
A.  To  the  Waters-Pierce  Oil  Company  and  the  Laclede  Gas  Light 
Company. 
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Q.  Either  at  St.  Louis  or  East  St.  Louis? — A.  The  shipments  to 
the  Laclede  Gas  Light  Company  were  I  think  in  all  cases  to  St.  Louis, 
Missouri;  and  to  the  Waters-Pierce  Company,  in  some  cases  to  St. 
Louis,  Missouri,  and  in  other  cases  to  East  St.  Louis,  Illinois. 

Q.  Will  you  state  the  period  in  which  the  rate  appeared  in  the  way- 
bill as  10  cents  per  hundred  pounds,  and  the  period  in  which  it  ap- 
peared in  the  way-bills  at  18  cents  a  hundred? — A.  As  far  as  the 
way-bills  which  I  personally  or  through  my  assistants  examined  are 
concerned,  all  of  them,  from  January  1,  1903,  to  about  June  1, 

3259  1904,  showed  a  rate  of  10  cents  from  Whiting  to  East  St. 
Louis;  and  from  that  time  on  to  about  July  1st,  1905,  they 

showed  a  rate  of  18  cents.     I  would  like  to  look  up  my  records  as  to 
that. 

Q.  Well,  you  better  look  them  up. 

Witness  looks  at  papers. 

Q.  Is  that  right?— A.  That  is  right. 

Q.  Did  you  examine  the  bills  rendered  to  the  Standard  Oil  Com- 
pany for  freight  charges  on  shipments  of  oil  from  Whiting  to  East 
St.  Louis,  Alton,  and  Granite  City,  and  St.  Louis,  Missouri,  during 
these  same  periods? — ^A.  I  examined  the  press  copies  thereof,  in  the 
office  of  the  Chicago  &  Alton  Railway. 

Q.  Did  you  take  copies  of  any  of  them  ? — A.  I  did. 

Q.  State  during  what  period  you  examined  these  collection  bills, 
and  whether  you  examined  them  all. — A.  I  examined  all  that  ap- 
peared in  the  Ibooks  which  were  at  my  disposal,  covering,  namely,  the 
period  from  October,  1902,  to  July,  1905.  There  were,  in  most  in- 
stances, two  of  these  bills  each  month,  and  I  examined  all  of  them 
during  that  period. 

Q.  Were  there  any  missing? — ^A.  No,  except  that  in  some  cases 
there  would  be  rendered,  perhaps,  only  one  bill  during  the  month. 
But  there  were  none  missing.     It  was  a  complete  record. 

Q.  They  were  all  ther6  ? — A.  They  were  all  there. 

Q.  State  what  these  bills  showed. — A.  These  bills,  or  rather  these 
press  copies,  consisted  in  each  case 

Mr.  EosBNTHAL.  Haveut  you  copies  there? 

Witness.  Yes,  copies  from  the  press  copies. 

Mr.  Kjjllogg.  Just  show  me  a  sample  copy  or  two. 
(Witness  produces  papers.) 

3260  Papers  marked  Petitioner's  Exhibit  565,  Y  sheets;  Petition- 
er's Exhibit  566,  3  sheets;  Petitioner's  Exhibit  567,  8  sheets; 

Petitioner's  Exhibit  568,  10  sheets. 

Q.  Mr.  Durand)  are  Exhibits  565,  566,  567,  and  568  copies  of  the 
original  collection  bills  and  statement  of  billing  attached,  which  you 
examined  in  the  office  of  the  Chicago  &  Alton  Eailroad?— A.  Ex- 
hibit 565  is  a  complete  copy  of  the  paper  which  I  examined;  Exhibit 
566  is  a  complete  copy  of  the  first  two  pages  of  the  original  document 
of  March,  1903,  and  an  exact  copy  of  the  first  part  of  the  third  page; 
the  remainder  of  it  I;  did  not  copy. 
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Q.  The  remainder  was  simply  a  list  of  cars  ? — A.  Simply  an  addi- 
tional list  of  cars,  similar  in  form. 

Mr.  Rosenthal.  Was  the  same  rate  shown 

Witness.  It  was. 

Mr.  Rosenthal.  In  connection  with  each  car? 

Witness.  It  was.  I  should  qualify  that.  The  same  rate  was  shown 
in  connection  with  each  car  billed  to  East  St.  Louis.  There  were 
probably  some  to  Alton,  which  would  show  a  rate  of  9  cents. 

Mr.  Rosenthal.  Do  you  mean  to  say  that  in  the  rate  column,  op- 
posite each  car,  that  the  rate  actually  appeared  ? 

Witness.  It  did ;  for  that  particular  semi-monthly  period  the  rate 

appeared  opposite  each  car  all  the  way  through,  either  in  actual 

figures  or  by  ditto  mark  or  other  mark  indicating  repetition;  and 

also  the  freight  charges  appeared  computed  at  the  rates  specified,  but 

struck  out  with  a  pen. 

3261  Mr.  Rosenthal.  Are  you  perfectly  clear  about  that? 
Witness.  As  to  whether  the  freight  charges  were  computed 

for  every  single  car  covered  by  that  month,  my  recollection  is  not 

Mr.  Rosenthal.  I  ask  about  the  rate. 

Witness.  It  is  certainly  true  as  to  that  page.  I  cannot  be  abso- 
lutely certain  as  to  the  other  pages.  I  made  a  notation  at  the  time  to 
the  effect  that  this  was  a  sample  of  the  entire  document.  Whether 
that  is  absolutely  true  as  to  every  car  I  cannot  now  state. 

Q.  Go  on  and  explain  the  rest.— A.  Exhibit  567  is  an  exact  copy 
of  the  bill  rendered  to  the  Standard  Oil  Company  and  the  accom- 
panying statement  of  billing  for  the  first  half  of  September,  1903, 
except  that  on  one  of  the  pages,  here  numbered  Sheet  7,  which  con- 
sisted of  a  long  list  of  cars,  I  have  copied  the  first  part  of  the  page 
and  the  last  part  exactly  as  they  stood,  omitting  part  of  a  long  list 
of  cars  in  the  middle. 

Q.  Just  to  show  a  sample?— A.  Just  to  show  a  sample.  Exhibit 
568  is  a  copy  of  the  original  paper,  namely,  the  bill  and  accompany- 
ing statement  of  billing  for  the  first  half  of  September,  1904,  with 
the  exception  that,  by  some  blunder  of  a  clerk,  the  bottoms  of  some 
of  the  pages  as  they  were  copied  have  been  cut  off. 

Q.  They  only  pertain  to  the  list  of  cars?— A.  They  only  pertain  to 
the  list  of  cars.     The  copy  of  the  bill  rendered  to  the  Standard 

3262  Oil  Company  is  complete.     The  same  is  true  of  the  recapitula- 
tion of  the  billing  on  the  next  page,  but  the  bottom  of  some 

of  the  other  pages  has  been  cut  off  with  a  knife,  so  that  the  statement 
is  not  entirely  complete;  but  all  parts  that  appear  thereon  are  exact 
copies  of  the  original  paper. 

Mr.  Rosenthal.  I  think  the  list  of  cars  is  of  considerable  impor- 
tance because  otherwise  the  statements  are  misleading. 

Mr  Kellogg.  Well,  we  have  some  of  the  complete  lists. 

Mr!  Rosenthal.  What  I  mean  to  say  is,  it  is  misleading  to  show 
only  one  page  of  a  statement  which  contains  the  rate  in  the  rate 
column,  where  there  may  be  a  great  many  other  pages  of  that  same 
statement  that  do  not  contain  the  rate. 
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Q.  This  one  where  the  list  of  cars  was  taken  off  did  not  contain  a 
rate  at  all  ? — A.  Oh,  yes,  it  did  on  part  of  it. 

Q.  Well,  you  have  one  complete  copy  here? — ^A.  Yes.  And  the 
one  of  September,  1903,  which  I  have  described,  and  which  is  Exhibit 
567,  is  complete  except  for  the  omission  of  part  of  one  page,  and 
shows  clearly  the  form  of  the  entire  document. 

Q.  Is  Exhibit  568  a  complete  copy? — A.  It  is,  except  that  some 
of  the  bottoms  of  the  pages  may  have  been  cut  off. 

Q.  Is  there  one  complete  copy  here? — A.  There  is;  I  have  de- 
scribed it  specifically. 

Q.  Which  one? — A.  Exhibit  565.  It  is  a  complete  copy  exactly 
as  it  stands ;  there  is  absolutely  nothing  omitted. 

Q.  Is  565  a  complete  copy  of  a  voucher  and  the  billing  attached, 
as  you  found  it  in  the  office  ? — A.  It  is. 

3263  Q.  Now,  did  all  these  collection  bills  that  you  saw,  contain 
attached  thereto  the  list  of  the  cars? — A.  In  every  case  there 

was  a  list  of  cars,  indicating  the  way-bill  numbers  and  the  weight; 
also,  usually,  the  car  number — not  always  the  car  number;  and,  in 
some  cases,  as  indicated  there,  a  rate  of  freight  opposite  the  entries 
for  the  individual  cars. 

Q.  Now  state  at  what  rate  all  the  shipments  between  the  dates 
which  you  examined,  and  state  the  dates,  were  settled  at,  whether  at 
6  cents  a  hundred  or  at  any  other  rate. — A.  According  to  the  re- 
capitulation which  was  made  in  connection  with  each  of  the  state- 
ments of  billing,  and  according  to  the  bill  addressed  to  the  Standard 
Oil  Company,  the  freight  rate  actually  charged  upon  these  shipments 
both  to  East  St.  Louis,  Granite  City,  and  Alton,  Illinois,  from  Whit- 
ing, was  6  cents  per  hundred  pounds  during  the  period  from  October, 
1902,  to  June,  1905. 

Q.  That  was  the  total  freight  rate  from  Whiting  to  East  St.  Louis, 
Alton,  and  Granite  City  ? — A.  Yes.  The  freight  charge  from  Whit- 
ing to  St.  Louis,  Missouri,  was,  in  such  cases  as  the  collection  bills 
covered  the  entire  charge  to  the  destination,  either  7J  cents  per  hun- 
dred pounds  or  6  cents  per  hundred  pounds,  plus  $4.50  per  car,  $4.50 
being  the  minimum  charge  of  the  bridge  and  ferry  companies  on  the 
basis  of  IJ  cents  per  hundred  pounds ;  that  is  to  say,  they  take  a  mini- 
mum weight  of  30,000  pounds  at  IJ  cents  as  the  basis  of  their  charge. 
Q.  Now,  did  most  of  the  statements  of  billing  attached  to 

3264  these  collection  bills  state  on  their  face  a  10-cent  rate,  or  an 
18-cent  rate,  or  no  rate?— A.  The  larger  number   of  those 

which  I  have  examined  stated  no  rate  opposite  the  individual  car, 
but  only  the  rates  which  I  have  just  described,  6  and  7i  cents,  in 
connection  with  the  recapitulation. 

Q.  Can  you  state  what  month  the  billing  attached  to  the  bill  pre- 
sented to  the  Standard  Oil  Company  did  show  a  10-cent  rate  settled 
for  6  cents  ?— A.  I  can  only  state  certain  months  of  which  I  have  the 
record,  namely  one  of  the  bills  for  February,  1903 ;  one  of  the  bills 
for  March,  1903,  and  one  of  the  bills  for  September,  1903,  all  of 
which  showed  a  10-cent  rate.    My  recollection  is  entirely  clear  that 
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there  were  others  during  the  months  prior  to  September,  1903,  which 
also  showed  a  10-cent  rate,  but  how  many  there  were  I  am  unable  to 
state.  I  have  no  personal  recollection  of  any  showing  an  18-cent  rate, 
and  any  testimony  I  could  give  on  that  point  would  be  only  hearsay. 

Q.  There  were  not  many,  were  there? — A.  Certainly,  very  few 
showed  an  18-cent  rate;  but  whether  there  were  any  I  cannot  state  of 
my  personal  knowledge. 

Q.  Then,  we  will  have  to  show  that  by  somebody  else.  There  were 
a  few,  I  understand? — A.  That  was  stated  in  testimony  at  Chicago. 

Q.  Now,  do  you  know  of  the  total  number  of  cars  and  weight  for 
these  periods,  and  the  difference  between  the  6-cent  rate  and 

3265  the  18-cent  rate? — A.  I  know  the  total  weight  of  the  ship- 
ments during  this  period.    I  do  not  know  the  total  number  of 

cars.  I  also  know  the  difference  between  the  rates  collected  and  the 
rate  of  10  cents  per  hundred  pounds  during  the  period  at  which  the 
billing  read  at  that  rate  and  the  rate  of  18  cents  per  hundred  pounds 
during  the  remainder  of  the  period. 

Q.  State  what  those  figures  are. — A.  The  weight  of  the  oil  carried 
from  "V\^iting  to  East  St.  Louis  and  St.  Louis  and  Granite  City  and 
Alton  on  the  basis  of  the  rates  of  6  and  7^  cents,  respectively,  by  the 
Chicago  &  Alton  Railway  from  October  to  December,  1902,  was  nine- 
teen million,  eight 

Q.  What?— A.  October  to  December,  1902.  Perhaps  I  had  better 
give  the  total  for  the  entire  period  first. 

Q.  All  right.— A.  From  October,  1902,  to  June,  1905,  was 
155,024,829  pounds,  and  the  amount  of  freight  charged  thereon,  as 
shown  by  these  bills  rendered  to  the  Standard  Oil  Company, 
$98,972.77.  I  have  computed,  approximately — for  reasons  which  I 
will  state  it  is  impossible  to  compute  exactly — I  have  computed  ap- 
proximately the  difference  between  this  amount  of  $98,972.77  and  the 
amount  which  would  have  been  charged  on  the  basis  of  a  rate  of  10 
cents  per  hundred  pounds  from  October,  1902,  to  February,  1904,  the 
date  when  the  10-cent  rate  under  Tariff  10525  was  cancelled,  and  the 
rate  of  18  cents  per  hundred  pounds  from  that  date  until  June,  1905. 
The  total  charge  on  the  basis  of  such  10  and  18  cents,  respectively, 
would  have  been  approximately  $196,000,  and  the  difference  between 
that  charge  and  the  actual  charge  would  have  been  approxi- 

3266  mately  $97,000.     The  reason  this  computation  can  not  Jdo  made 
more  exact  is  because  of  the  fact  that  the  Chicago  &  Alton 

Railroad  did  not  begin  to  bill  its  cars  of  oil  at  18  cents  until  some 
time  after  the  cancellation  of  the  10-cent  rate,  namely,  on  February 

9,  1904. 

Mr.  Rosenthal.  You  mean  did  not  begin  to  way-bill  ? 

Witness.  Did  not  begin  to  way-bill.  They  continued  to  way-bill 
at  10  cents  for  some  time  after  the  10-cent  rate  had  been  cancelled. 

Q.  What  would  be  the  difference  between  the  6-cent  rate  actually 

paid  and  the  18-cent  rate? — A.  It  would  have  been  approximately 

$186  000.     In  other  words,  the  charge  on  the  basis  of  an  18-cent  rate 

would  have  been,  approximately,  three  times  as  great  as  the  actual 
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charge.  I  say  "  approximately  "  only  for  the  reason  that  the  ship- 
ments to  Alton  are  included  here,  and  there  is  no  18-cent  rate  to  Alton 
at  all,  at  least  none  has  been  proved  in  this  case ;  I  dont  know  whether 
there  was  or  not. 

Q.  Now,  Mr.  Durand,  I  think  next  in  order  we  will  take  up  the 
C.  B.  &  Q.,  and  then  the  Chicago  &  Eastern  Illinois— C.  &  E.  I.  The 
tariff  No.  24,  Exhibit'  558,  applies  also  to  the  Burlington  road,  the 
same  as  the  Chicago  &  Alton,  does  it  not? — A.  Yes;  the  Burlington 
road  was  a  party  to  that  tariff.     It  appears  on  its  face. 

Q.  Now,  was  there  any  application  sheet  by  which  that  tariff  was 
made  applicable  to  Wliiting? — A.  There  was. 

Q.  Will  you   produce  them   and   state   what   they   are? — 

3267  A.  The  first  of  these  application  sheets  I  have  not  now  in  my 
possession;  that  is,  not  the  copy  that  was  filed  with  the  Inter- 
state Commerce  Commission.  I  shall  have  to  send  for  it.  But  I  can 
describe  it  and  it  can  be  shown  afterwards.  (The  papers  were  sent 
for.) 

Q.  All  right.  The  first  of  so-called  application  sheets  of  the  Chi- 
cago, Burlington  &  Quincy  which  I  found  bearing  on  this  subject 
was  designated  by  Interstate  Commerce  Commission  number  2965. 
It  was  issued  in  1901,  and  stated  in  substance  that  the  rates  from 
Chicago  would  be  applied  also  from  Whiting,  without  enumerating 
any  list  of  tariffs  in  the  application  sheet. 

Mr.  EosENTHAL.  Havc  you  got  that  application  sheet  ? 

Witness.  I  have  sent  for  it. 

Mr.  Rosenthal.  All  right. 

Witness.  The  next  of  these  application  sheets  was  designated  by 
the  Chicago,  Burlington  &  Quincy's  I.  C.  C.  number  4721,  stating  on 
its  face  that  it  cancelled  No.  2965,  last  described.  This  number  4721 
was  made  effective  December  28,  1903. 

Q.  Have  you  got  that? — A.  I  have  the  last  one,  yes. 

Q.  The  second  one  that  you  were  describing? — A.  Yes.  This 
tariff  No.  4721  was  filed  with  the  Interstate  Commerce  Commission 
December  23,  1903. 

Q.  _  Will  you  please  describe  this  application  sheet  of  the  Chicago, 

Burlington  &  Quincy  Railroad,  reading  such  portions  as  may  be 

necessary  to  accurately  show  the  application  of  the  Exhibit  558 

3268  to  Whiting?— A.  This  is  entitled  "A  Joint  Freight  tariff  be- 
tween  Suburban  Stations   South  of  Chicago,  Illinois,"  etc., 

"  and  Points  on  the  C.  B.  &  Q.  R.  R."  (Chicago,  Burlington  &  Quincv 
Railroad)  "  and  Connections  West,  North  and  South."  On  the  sec- 
ond page  the  tariff  states  that  between  suburban  points,  as  named  be- 
low, via  the  lines  indicated,  except  on  certain  articles  specified,  among 
which  articles  is  not  mentioned  petroleum,  nor  any  class  of  articles, 
but  only  certain  other  individual  commodities,— between  such  subur- 
ban points  and  all  stations  on  the  Chicago,  Burlington  &  Quincy  Rail- 
road from  Aurora,  Illinois,  north,  west  and  south,  and  all  stations  on 
the  Hannibal  &  St.  Joseph  Railroad,  and  all  stations  in  Missouri, 
when  shipped  by  way  of  Hannibal  or  East  St.  Louis,  the  rates  shall 
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be  the  current  tariff  rates  in  effect  from  and  to  Chicago  via  the 
Chicago,  Burlington  &  Quincy  Railroad,  subject  to  certain  specified 
minimi 

Mr.  Rosenthal.  Just  a  minute.  You  read  the  word  "  from  "  in 
before  the  word  "Aurora."     It  is  not  in  there,  is  it? 

Witness.  No,  but 

Mr.  Rosenthal.  Well,  please  dont  read  anything  in  that  is  not 
there.  It  changes  the  meaning  of  the  application  sheet  entirely  by 
the  insertion  of  the  word  "  from  "  there. 

Witness.  Very  well ;  the  word  "  from  "  is  not  there. 

Mr.  Kellogg.  Put  in  the  tariff  sheet,  then. 

Witness.  The  only  way  I  can  read  this  intelligibly  is  to  read  cer- 
tain words  into  the  tariff. 

Mr.  Rosenthal.  I  would  rather  the  application  sheet  go  in, 

3269  because  railroad  experts  differ  as  to  the  meaning  of  these  ap- 
plication sheets,  and,  certainly,  we  ought  not  to  depend  upon 

the  interpretation  of  a  non-expert. 

Mr.  Kellogg.  All  right.  Where  is  the  copy?  Just  strike  out  all 
that  answer.    Now,  is  this  the  first  one  ? 

Witness.  No,  that  is  the  second  one  I  have  just  described. 

Mr.  Kellogg.  Have  you  got  the  first  ? 

Witness.  No,  only  this  file  copy.    It  is  not  very  long. 

Mr.  Kellogg.  I  offer  in  evidence  the  original  application  sheet  is- 
sued by  the  Chicago,  Burlington  &  Quincy  Railroad,  taking  effect 
May  24,  1901,  No.  2966,  filed  with  the  Interstate  Commerce  Commis- 
sion May  20,  1901,  the  first  sheet  being  pages  1  and  2. 

The  same  was  marked  Petitioner's  Exhibit  569,  the  exhibit  mark- 
ing being  on  a  slip  of  paper  pinned  to  the  exhibit  itself. 

Other  papers  were  marked  Petitioner's  Exhibit  570,  two  sheets, 
and  Petitioner's  Exhibit  571,  one  sheet. 

Q.  I  show  you  Petitioner's  Exhibits  570  and  571.  Please  state  what 
these  are,  and,  if  filed  with  the  Commission,  when  they  were  filed.— 
A.  Exhibit  570  is  the  tariff  No.  4721,  the  application  sheet  which  I 
have  already  described,  effective  December  28,  1903.  This  was  filed 
with  the  Interstate  Commerce  Commission  December  23,  1903. 

Q.  What  is  the  other  one?— A.  The  other  one  is  an  amendment  to 

this  tariff  or  application  sheet.     It  is  designated  as  Amendment 

3i  to  I.  0.  C.  4721,  and  was  filed  with  the  Interstate  Commerce 

Commission  April  28,  1904.    It  states  on  its  face  that  it  takes 

3270  effect  May  1,  1904.    It  consists  of  a  list  of  tariffs  by  number, 
which,  as  stated  on  the  amendment,  are  those  which  will  apply 

in  connection  with  the  tariff  thereby  amended. 

Mr.  Kellogg.  I  offer  these  in  evidence. 

Q.  Now,  are  there  any  later  ones  than  those? — A.  Except  for 
amendments  to  this  application  sheet,  which  do  not  affect  its  applica- 
tion to  petroleum  rates  from  Whiting,  there  was  no  further  issue  on 
this  subject  until  after  the  period  ^hich  we  have  examined,  namely, 
1905.  The  amendment  No.  3^,  which  contains  a  list  of  tariffs,  men- 
tions among  others,  St.  Louis  Traffic  Association  Tariff  No.  3.    Since 
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the  references  are  to  Interstate  Commerce  Commission  numbers  indi- 
cated thereon  this  is  a  reference  to  Tariff  24.  That  Interstate  Com- 
merce Commission  nimiber  is  3. 

Q.  The  Chicago  &  St.  Loxiis  Traffic  Association  Tariff  is  Exhibit 
568?— A.  That  is  right. 

Q.  This  covers  continuously  from  1901  down  to  1905,  inclusive? — 
A.  That  is  right;  from  the  date  which  I  mentioned  in  1901  down  to, 
1905,  inclusive. 

Q.  Did  you  examine  any  other  tariffs  in  the  office  of  the  Chicago, 
Burlington  &  Quincy  Railroad? — A.  I  examined  certain  other  docu- 
ments in  that  office  which  related  to  shipment  of  oil. 

Q.  What  were  they,  and  have  you  copies  of  them? — A.  I  have 

copies  of  some  of  them.     These  were  a  series  of  documents  marked 

or  indicated  as  billing  rates,  covering  each  year  from  1900  to 

3271  1905,  those  of  the  last  two  years,  1904  and  1905,  being  desig- 
nated by  the  phrase  "  Tariff  "  instead  "  Billing  Rates."    I  have 

a  copy  of  the  one  of  1900,  which  I  made  from  the  original.  I  dont 
know  whether  I  made  it  from  the  original,  or  whether  it  was  from  a 
copy  handed  to  me  by  the  officials  of  the  railway.  My  recollection  is 
that  I  made  a  copy  from  the  original  which  was  shown  me  in  the  files, 
and  from  that  copy  this  was  typewritten,  the  one  I  made  being  in 
penmanship. 

Q.  This  is  a  copy  of  the  original,  is  it  ? — A.  It  is. 

Q.  Between  what  dates  did  these  various  tariffs  or  billing  orders, 
or  whatever  you  call  them,  exists  ? — A.  Those  which  I  examined  were 
in  effect  from  January  1,  1900,  to  sometime  in  1905.  They  contained 
a  rate  of  6  cents  from  Chicago  to  East  St.  Louis  on  petroleum,  from 
January,  1900,  to  June,  1905,  and  thereafter  a  rate  of  10  cents.  I 
should  have  said  July  1st,  1905,  instead  of  June. 

Q.  Have  you  got  copies  of  all  of  them? — A.  I  have  not.  I  have 
references  to  the  numbers  of  all  of  them. 

Q.  Were  any  of  them  filled  with  the  Interstate  Commerce  Commis- 
sion ? — A.  One  of  them  was  filed  with  the  Interstate  Commerce  Com- 
mission in  1906. 

Q.  I  mean  during  the  years  1901  to  1906. — A.  No. 

Q.  Give  me  copies  of  these  that  you  have,  and  I  will  have  them 
introduced. — A.  You  had  better  let  me  give  the  numbers  with  the 
others,  so  as  to  get  them  as  specific  as  possible. 

Papers  produced  by  witness  marked  Petitioner's  Exhibits  572, 
573,  and  574. 

Q.  I  show  you  Exhibits  572,  573,  and  574.     Are  these  copies  ' 

3272  of  those  billing  orders,  or  tariffs   (whatever  you  call  them) 
which  you  found  in  the  office  of  the  Burlington  road? — A. 

They  are. 

Mr.  Kellogg.  I  offer  the  same  in  evidence. 

Q.  Were  the  others  similar  in  form  to  these  ? — A.  The  others  were 
similar  in  form,  that  is,  the  others  naming  the  rate  of  6  cents 

Q.  That  is  what  I  mean.— A.  Were  similar  in  form  to  the  first  of 
these,  that  is  Exhibit  572.     That  is,  they  were  in  each  case  designated 
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by  the  phrase  "  Billing  Rates,"  and  each  of  them  covered  the  period 
of  one  year,  as  is  the  case  with  that,  which  covers  the  period  from 
January  to  December  31,  1900. 

Q.  Can  you  give  the  numbers  and  the  dates  of  these  that  you  have 
not  copies  of? — A.  I  can.  The  first  of  these,  after  Exhibit  572,  was 
designated  as  "  G.  F.  O.  No.  357  "  (I  understand  "  G.  F.  O."  to  mean 
General  Freight  Order),  effective  January  1st,  1901,  and  expiring 
December  31,  1901. 

Mr.  Rosenthal.  General  Freight  Office. 

Witness.  General  Freight  Office.  The  next  was  designated  as 
No.  357,  H.  &  St.  Joe  No.  725,  this  number  apparently  being  added 
to  the  number  of  the  preceding  issue  of  the  Chicago,  Burlington  & 
Quincy,  though  just  what  explanation  there  is  of  that  numbering  T 
do  not  know.  This  was  effective  January  1,  1902,  and,  by  its  terms, 
expired  December  31,  1902.  Next  was  No.  365,  effective  January  1, 
1903,  and,  by  its  terms,  expiring  December  31,  1903.  These  three 
cover  the  interval  between  1900  and  1904,  that  is  between  Exhibits 
572  and  573. 

3273  Q.  These  were  in  the  same  form  as  Exhibit  572? — A.  Ex- 
actly. 

Q.  Were  any  of  these  filed  with  the  Commission? — A.  None  of 
them  was  filed  with  the  Commission.  The  only  one  of  this  series  that 
was  ever  filed  with  the  Commission  was  No.  1059,  1904,  which  was 
filed  at  some  time  during  1906. 

Q.  Now,  when  did  the  C.  P.  &'  Q.  cease  carrying  oil  at  that  rate 
and  put  in  a  10-cent  rate?— A.  On  July  1,  1905. 

Q.  After  the  Bureau's  examination  ?— A.  Yes,  after  the  Bureau's 
inquiries  concerning  the  subject. 

Q.  After  that  the  rate  was  10  cents  a  hundred,  was  it? — A.  Ex- 
actly. 

Q.  Filed  with  the  Commission  ?— A.  Not  until  several  months  after 
it  was  put  into  effect.  I  will  have  to  examine  my  memorandum  to 
show  that. 

Q.  Well,  a  short  time  after  it  was  put  into  effect?— A.  Six  or  eight 
months ;  six  months  at  least,  I  think. 

Q.  Since  then  it  has  been  filed' with  the  Commission  ?— A.  Yes. 

Q.  That  is  near  enough,  Mr.  Durand.  Now,  did  you  examine  any 
way-bills  to  see  what  oil  was  shipped  from  Whiting,  Indiana,  to  St. 
Louis  or  East  St.  Louis  under  this,  and  settled  for  6  cents  a  hun- 
dred?  A.  I  examined  numerous  way-bills  in  the  office  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad,  that  is  to  say,  original  way- 
bills, and  also  numerous  abstracts  of  way-bills,  designated  as  Freight 
Forwarded  Abstracts,  of  the  Chicago  office.  These  covered  at  inter- 
vals (the  documents  being  selected  at  random)  from  January, 

3274  1900,  to  June,  1905.     All  the  way-bills  which  I  examined — I 
can  state,  if  necessary,  more  specifically  just  how  many  were 

examined. 

Q.  State  how  many  you  examined. — A.  I  examined  all  of  the  way- 
bills which  were  on  file  for  the  month  of  November,  1903,  namely. 
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three  hundred  (I  have  an  abstract  of  them) ;  all  for  the  month  of 
December,  1903,  also  exceeding  two  hundred  in  number;  all  for  the 
month  of  March,  1904 — I  dont  know  the  exact  number,  but  much 
more  than  one  hundred;  all  for  the  month  of  June,  1905,  approxi- 
mately one  hundred;  and  all  for  the  month  of  December,  1904  (I 
dont  think  I  included  that  before)  ;  also  all  for  the  month  of  Janu- 
ary, 1902,  namely,  164 ;  all  for  the  month  of  June,  1902 ;  July,  1902 ; 
October,  1902 ;  December,  1902 ;  March,  1903 ;  July,  1903,  and  in  fact, 
all  for  1904.  My  statement  of  selected  months  there  was  incomplete. 
In  addition  to  what  I  have  previously  mentioned,  I  examined  these 
that  I  last  enumerated.  Also  all  for  the  month  of  January,  1900 ;  all 
for  the  month  of  January,  1901 ;  all  for  July,  1901,  and  all  for  April, 
1905.  In  nearly  every  month  I  thus  specifically  examined  there  were 
more  than  100  cars. 

Q.  And  scattering  through  other  months,  you  say? — A.  And  scat- 
tering through  other  months  I  examined  a  large  number  of  way-bills. 
In  all  I  examined  somewhat  over  2,500  of  these  way-bills. 

Q.  Have  you  any  sample  copies  of  any  of  these  way-bills? — A.  1 
have. 

Q.  Select  one  ,or  two. 

Witness  hands  paper  to  Mr.  Kellogg,  which  was  marked 

3275  Petitioner's  Exhibit  575. 

Q.  Is  this  Exhibit  575  a  sample  copy  of  the  way-bills  which 
you  saw  ? — A.  It  is  an  exact  copy  of  one  of  them,  and  is  in  substan- 
tially the  general  form  of  the  majority  of  them.  They  dijSfer  only  in 
certain  minor  details,  all  of  them  showing  one  principal  fact ;  that  the 
rate  from  Chicago  to  East  St.  Louis  or  from  Whiting  to  East  St. 
Louis  was  6  cents.  Some  of  them  show  an  additional  bridge  charge 
at  St.  Louis. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  575  in  evidence.  I  dont 
think  it  is  necessary  to  put  in  any  more. 

Witness.  No,  I  dont  think  so.  You  had  better  ask  me  whether 
they  show  Whiting. 

Q.  Did  all  of  them  show  Whiting  as  the  origin,  or  did  some  of 
them  show  the  Chicago  Terminal  Transfer  Railway? — A.  Some  of 
them  show  Whiting  under  the  heading  of  "  Consignor  and  Point  of 
Shipment."  Most  of  them  show  S.  O.  Company,  that  is,  the  abbrevia- 
tion "  S.  O.  Co."  standing  for  Standard  Oil  Company,  as  the  con- 
signor. And  in  most  cases  they  indicate  the  connecting  line  refer- 
ence, the  Chicago  Terminal  Transfer  Railway,  by  the  initials  "  C.  T." 
or  "  C.  T.  T." 

Q.  Was  all  of  this  oil  billed  at  6  cents? — A.  From  Whiting  to 
East  St.  Louis,  yes.  Sometimes  it  shows  on  its  face  a  rate  of  7^ 
cents,  being  the  rate  to  St.  Louis ;  in  other  cases  it  shows  6  cents  and, 
separately,  l-J  cents  for  the  bridge  to  St.  Louis.  There  are  various 
ways  in  which  that  bridge  charge  is  incorporated  in  the  \Yay-bill  in 
the  case  of  those  shipments  which  go  to  St.  Louis. 

3276  Q.  Did  you  examine  the  collection  vouchers  of  those  ship- 
ments?—A.  I  made  an  examination  .js  to  the  method  of  col- 
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lecting  the  charges  and  found  that,  so  far  as  the  examination  ex- 
tended, the  charges  were  collected  in  the  usual  method,  namely, 
through  the  local  freight  agent,  without  any  collection  bill  or  any- 
thing of  the  sort.  I  did  not  carry  this  examination  through  a  long 
period  of  time  to  see  whether  that  was  true  universally. 

Q.  Did  you  figure  up  the  amount  or  volume  of  this  business  during 
those  years  ? — A.  I  did,  in  an  approximate  manner,  by  computation. 
The  only  way  in  which  the  actual  quantity  of  oil  shipped  during  this 
period  over  the  Chicago,  Burlington  &  Quincy  Railroad  could  have 
been  ascertained  from  the  records  we  examined  would  have  been  by 
actually  taking  oil  the  weight  of  every  car  for  the  period,  namely 
several  thousand  cars ;  and,  in  order  to  approximate  the  volume  oi 
business,  a  method  was  adopted  of  counting  the  cars  for  the  entire 
year  1^04  and  ascertaining  the  weight  of  several  hundred  cars  and 
assuming  the  average  weight  of  those  cars  to  be  the  average  for  the 
entire  number,  which,  of  course,  gives  only  an  approximate  result. 

Q.  Give  us  the  approximation.— A.  The  total  number  of  cars 
shipped  from  T^^^iiting  to  East  St.  Louis  and  St.  Louis  on  the  6  cent 
rate  over  the  Chicago,  Burlington  &  Quincy  during  the  year  1904 
was  1,661,  and  the  average  weight  of  813  cars,  for  which  we  took  off 
the  weights,  shipped  during  October,  1903,  and  January,  February, 
and  December,  1904,  was  46,291  pounds  per  car.  If  this  average 
weight  had  been  the  same  for  all  the  1,661  cars  shipped  during 
3277  1904,  the  total  weight  of  the  oil  shipped  during  that  period 
would  have  been  76,889,351  pounds,  and  the  freight  charges 
from  Whiting  to  East  St.  Louis,  paying  no  attention  to  the  bridge 
charge  at  St.  Louis,  on  this  amount  of  freight,  at  6  cents  per  hundred 
pounds,  would  be  about  $46,000. 

Q.  How  many  cars  did  they  ship  during  the  years  1900  to  1905? 
Have  you  got  that  ? — A.  I  didnt  count  them  for  any  other  year  than 

1904,  but  I  did  count  them  for  certain  months  during  these  other 
years,  and  in  these  months  the  shipments  were  very  numerous. 

Q.  Have  you  got  the  number?— A.  I  have  got  the  number. 

Q.  Give  some  of  them.— A.  In  January,  1902,  164  cars;  June, 
1902, 133  cars;  July,  1902,  110  cars;  October,  109  cars;  December  125 
cars;  during  March,  1903,  146  cars;  July,  1903,  172  cars;  October, 
1903,  325  cars;  December,  1903,  317  cars;  April,  1905,  91  cars;  June, 

1905,  67  cars;  January,  1900,  139  cars;  January,  1901,  206  cars;  July, 

1901  222  cars. 

Q.^  The  rate  of  6  cents  per  hundred  pounds  was  charged  from  Whit- 
ing to  East  St.  Louis;  the  C.  B.  &  Q.  absorbed  the  switching 
charge  ? A.  It  did.     That  appears  on  the  way-bills  also. 

Q.  That  appears  on  the  way-bills  ?— A.  Yes  sir. 

Q.  Anything  else  in  relation  to  the  C.  B.  &  Q?— A.  I  dont  think 

of  anything  else.  „   ,     ^,  .  „  ^  -m-     • 

Q.  Kow  we  will  take  the  case  of  the  Chicago  &  Eastern  Illinois.— 

A.  Oh,  dont  take  that  up  at  this  time.     It  is  half  past  four. 
Mr.  Kellogg.  All  right. 
The  hearing  was  then  adjourned  until  the  morning  of  Tuesday, 

January  28,  1908,  at  10  o'clock. 


1632 


DUEAND. 


3278  Hearing  Room,  Interstate  Commerce  Commission, 

Washington,  D.  C,  Jan.  28,  1908,  10:00  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

.  Present :  One  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg, 
Charles  B.  Morrison,  and  J.  Harwood  Graves;  on  behalf  of  the  de- 
fendants, Messrs.  John  G.  Milburn  and  Moritz  Eosenthal. 

E.  D.  DuEAND,  recalled,  and  his  direct-examination  resumed,  as 
follows : 

By  Mr.  Kellogg  : 

Q-  Mr.  Durand,  will  you  consult  your  memoranda  of  your  conver- 
sation with  Mr.  Blabon  about  the  billing  orders  which  were  not  filed 
with  the  Commission,  about  which  you  were  testifying  yesterday,  and 
state  whether,  after  refreshing  your  memory,  you  recollect  any  other 
conversation  with  him  at  the  same  time. 

Mr.  Eosenthal.  I  object  to  that  upon  the  ground  that  that  is 
hearsay. 

A.  I  have  examined  that  original  report  of  the  conversation,  which 
I  made  on  the  day  it  occurred  or  the  subsequent  day,  and  find  that 
there  were  certain  additional  statements  made,  namely,  either  Mr. 
Blabon  or  Mr.  King,  or  both  of  them,  stated,  in  substance,  that  the 
billing  orders  naming  the  6-cent  rate  from  Chicago  to  East  St.  Louis 
were  not  sent  to  the  station  agents  at  Chappell  or  at  East  St.  Louis, 
and  were  not  intended  to  be  available  in  the  stations  of  the  railroad 
at  all. 

3279  Q.  Anything  else  on  that  point,  that  you  have  not  heretofore 
_  stated?— A.  I  do  not  recall  anything  else  now.     If  I  should 

examine  my  report  again,  I  might  refresh  my  memory  as  to  other 
points. 

Q.  Well,  I  wont  stop  to  do  that.  Mr.  Durand,  I  wish  you  to  take 
up  the  Chicago  &  Eastern  Illinois  situation;  shipments  to  East  St. 
Louis  and  St.  Louis  and  other  points  in  that  vicinity.  Will  you  please 
state  whether  the  application  sheet  No.  1250,  which  was  put  in  evidence 
by  you.  Petitioner's  Exhibit  520,  made  Tariff  Sheet  No.  24  (Peti- 
tioner's Exhibit  558)  applicable  to  East  St.  Louis,— and  simply  call 
attention  to  the  part  of  that  tariff  which  is  in  evidence,  or  that  ap- 
plication sheet,  showing  that  fact.— A,  This  application  sheet.  No. 
1250,  makes  the  tariff.  No.  24,  which  is  Exhibit  558,  naming  rates 
from  Chicago  to  East  St.  Louis,  applicable  also  from  Whiting.  Your 
question  was  not  stated  quite  in  that  form.  It  made  that  tariff  ap- 
plicable also  from  Whiting,  as  appears  on  page  2,  wherein  Whiting  is 
enumerated  as  one  of  the  points  which  takes  Chicago  rates ;  and  on 
the  last  page  (not  numbered)  wherein  Tariff  No.  24  is  listed  among 
the  other  tariffs  included  in  this  application  sheet.  I  should  state 
further  that  Exhibit  558,  namely.  Tariff  No.  24,  shows  on  its  face 
the  Chicago  &  Eastern  Illinois  Railroad  as  a  partv  thereto.  I  believe 
I  have  already  stated  that  this  application  sheet, "No.  1250,  remained 
in  effect  at  least  to  the  close  of  1905,  and  also  that  it  was  filed  with  the 
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Interstate  Commerce  Commission.     I  think  I  gave  the  date  in  my 

previous  testimony. 
3280        Mr.  Rosenthal.  Have  you  the  Chicago  &  Alton  application 
sheet  there? 

Witness.  Which  one? 

Mr.  RogENTHAL.  Either  one. 

Witness  produces  papers. 

Q.  Did  you  examine  the  original  tariff  of  the  Chicago  &  Eastern 
Illinois  Railroad,  No.  7441,  effective  October  29,  1894,  naming  a  rate 
of  6^  cents  per  hundred  pounds  on  oil  in  carloads  from  Dolton, 
Illinois,  to  East  St.  Louis? — A.  I  did.  I  examined  both  a  copy  of 
that  tariff  in  the  files  of  the  Chicago  &  Eastern  Illinois  Railway 
central  office,  and  also  a  copy  in  the  files  of  the  Interstate  Commerce 
Commission. 

Q.  Have  you  the  original  of  that  tariff'  filed  with  the  Commis- 
sion ? — A.  I  have  this  tariff,  which  was  filed  with  the  Interstate  Com- 
merce Commission  October  26,  1894.  This  is  the  original,  from  the 
Interstate  Commerce  Commission. 

Mr.  Kellogg.  I  offer  in  evidence  the  original  tariff  described  in 
the  question  and  answer.  And  it  is  stipulated  that  a  copy  may  be 
substituted  for  the  original? 

Mr.  Rosenthal.  Yes. 

The  copy  was  marked  Petitioner's  Exhibit  576. 

Q.  Will  you  please  state,  in  the  exact  language  of  the  tariff,  the 
clause  making  that  rate  applicable  to  Whiting,  if  at  all,  in  this  tariff 
sheet  ? — A.  The  clause  is  as  follows :  "  Out  of  the  above  rate  we  will 
absorb  not  to  exceed  $3.00  per  car,  C.  &  C.  T.  switching,  on  shipments 
from  Whiting,  Ind."    The  tariff  itself  reads  from  Dolton,  Illinois,  to 

East  St.  Louis,  Illinois. 
3281  Q.  Will  you  please  state  whether  you  found  in  the  office  of 
the  C.  &  E.  I.  Railway  a  tariff,  G.  F.  D.  No.  8073,  effective 
October  14,  1895,  and  whether  this  tariff  was  or  was  not  filed  with 
the  Commission? — A.  I  found  in  those  files  such  a  tariff,  numbered 
as  designated,  and  also  found  a  copy  thereof  in  the  files  of  the  Inter- 
state Commerce  Commission,  marked  as  having  been  filed  October  11, 
1895.  This  is  the  copy  filed  with  the  Commission.  (Handing  paper 
to  Mr.  Kellogg.) 

Paper  marked  Petitioner's  Exhibit  577. 

Mr.  I&!LLOGG.  I  offer  this  original  tariff  in  evidence,  and  it  is  stipu- 
lated that  a  copy  may  be  substituted  for  the  original. 

Q.  Will  you  please  read  the  principal  clauses  of  this  tariff,  show- 
ing the  rate  from  Dolton  and  its  application  to  Whiting,  if  at  all.— 
A.  Reading  from  the  exact  language  of  the  tariff,  after  the  designa- 
tion of  its'' number,  etc.:  "Oil,  carloads,  minimum  weight  40,000 
pounds,  from  Dolton,  111.,  to  East  St.  Louis,  111.,  6.25  cents  per  hun- 
dred pounds."  And  further  down,  on  the  same  sheet,  after  the 
entries  as  to  the  date  effective  and  the  date  of  issue,  the  following 
lano-uage :  "  Out  of  the  above  rate  we  will  absorb  not  to  exceed  $3.00 
per^car,  C.  &  C.  T.  switching,  on  shipments  from  Whiting,  Ind. 
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Q.  Did  you  examine,  in  the  office  of  the  Chicago  &  Eastern  Illi- 
nois, TariflE  Gr.  F.  D.  No.  7986,.  effective  September  7,  1895  ?— A.  I 
did.     I  have  also  examined  a  copy  of  the  same  in  the  files  of  the  Inter- 
state Commerce  Commission,  where  it  is  designated  as  I.  C.  C. 

3282  No.   10,  in  addition  to  the  other  number  which  you  have 
specified. 

Q.  How  many  sheets  of  this? — A.  Three  sheets.  I  suppose  you 
mean  pages,  dont  you? 

Q.  Pages,  I  mean. — A.  Five  pages. 

Tariff  Chicago  &  Eastern  Illinois  Railroad  marked  Petitioner's 
Exhibit  578,  the  marking  being  by  a  slip  attached. 

Q.  Is  Exhibit  578  the  tariff  you  referred  to  ?— A.  It  is. 

Mr.  Kellogg.  I  offer  this  original  tariff  in  evidence.  It  is  stipu- 
lated that  a  copy  may  be  substituted  therefor.  It  consists  of  five 
pages — three  sheets.  And  I  ask  the  witness  to  state  here  in  the  record 
the  substance  of  that  tariff  as  applying  to  the  shipment  of  oil  from 
Dolton  or  Wliiting  to  East  St.  Louis. 

Witness.  Before  answering  specifically  that  question,  I  should  add 
to  my  previous  statement,  regarding  this  Tariff  7986,  that  it  was 
filed  with  the  Interstate  Commerce  Commission  September  26,  1895. 

Q.  Now  go  ahead  with  your  answer  to  that  question,  will  you 
please  ? — A.  This  tari  ff  names  rates  according  to  its  title  page 

Mr.  Rosenthal.  Tliat  is  7986  ? 

Witness.  Yes between  Chicago,  Illinois,  Englewood,  Chicago 

Heights,  Columbia  Heights,  and  intermediate  points;  that  is,  these 
are  the  points  of  origin  mentioned ;  and  stations  on  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  in  Illinois.  I  understand — 
I  think  this  will  ha^e  to  be  put  in  subject  to  correction — that  Dolton, 
Illinois,  is  intermediate  between   Chicago  and  some  of  the 

3283  points  specified  in  this  tariff.     I  can  examine  a  map  in  a  mo- 
ment and  ascertain.     (Having  examined  a  small  map.)     Yes, 

Dolton  is  intermediate  between  Chicago  and  Chicago  Heights;  and, 
consequently,  according  to  the  phraseology  of  this  tariff,  the  rates 
therein  mentioned  are  applicable  from  Dolton.  On  page  3  of  this 
tariff,  rates  are  specified  between  Chicago  and  East  St.  Louis,  as 
indicated  by  the  heading,  and,  under  the  column  heading  "  Fifth 
Class,"  opposite  the  entry  for  East  St.  Louis  appears  "  18  cents;"  in 
other  words,  the  tariff  shows  a  rate  of  18  cents  on  fifth  class  commod- 
ities, between  Chicago  and  East  St.  Louis.  The  tariff  states,  on  its 
title  page,  that  it  is  governed  by  the  Illinois  classification,  except  on 
business  to  or  from  Milwaukee,  Waukesha,  etc.  This  tariff  does  not 
contain,  in  itself,  any  reference  to  TVTiiting,  but 

Mr.  Rosenthal.  That  is.  Tariff  No.  7986 

Witness.  Yes. 

Mr.  Rosenthal.  Hasnt  any  application  to  Whiting,  Indiana? 

Mr.  Kellogg.  That  is  right. 

Witness.  On  its  face. 

Mr.  Rosenthal.  Well,  on  its  face,  or  otherwise? 

Witness.  On  its  face  only;  not  "otherwise." 
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Mr.  Rosenthal.  As  a  tariff,  standing  by  itself? 
Witness.  Yes,  standing  by  itself  it  has  no  application  from  Whit- 
ing.   This  tariff  No.  7986  was  made  applicable  from  Wlaiting  by  the 
application  sheet  I.  C.  C.  No.  1250,  Petitioner's  Exhibit  520  in  this 
case,  which  was  filed  with  the  Interstate  Commerce  Commis- 
3284    sion  some  time  in  July,  1903.    I  have  testified  to  that  already. 
It  does  not  appear  on  the  copy  that  I  hold  in  my  hand. 

Mr.  Rosenthal.  That  is,  in  7986,  which  was  a  class  tariff  issued 
in  1895,  filed  in  September  1896  ? 

Witness.  Filed  in  September,  1895. 

Mr.  Rosenthal.  Look  again. 

Witness.  I  have  examined  it  very  carefully.  The  filing  stamp  is 
September  1895. 

Mr.  Rosenthal.  Very  well— filed  in  September  1895— was  not 
made  applicable  to  Wliiting,  in  any  event,  until  July,  1903  ? 

Witness.  Not  by  any  printed  document  which  I  have  examined,  or 
any  other  document  which  I  have  examined.  I  wish  to  qualify  all 
of  that  answer  very  specifically  on  that  point;  not  by  a,nj ■  document 
made  applicable  to  Whiting.  The  application  sheet  which  I  have 
described  enumerates  tariff  No.  7986  among  the  tariffs  referred  to  in 
the  application  sheet  as  made  applicable  from  Whiting  and  other 
points. 

Mr.  Rosenthal.  Have  you  got  that  application  sheet  in  ? 

Mr.  Kjellogg.  That  is  in  evidence  already. 

Mr.  Rosenthal.  The  C.  &  E.  I.  application  sheet  of  1903  ? 

Mr.  Kellogg.  Certainly.     That  was  put  in  evidence. 

Mr.  Rosenthal.  Let  me  have  that. 

Mr.  Kellogg  hands  paper  to  Mr.  Rosenthal. 

Q.  Will  you  state  whether  by  the  Illinois  classification  refined  oil 
was  classified  as  a  5th  class  ? — A.  It  was. 
3285        Mr.  Kellogg.  I  dont  want  to  put  that  in  again ;  it  is  a  great 
bulky  document. 

Mr.  Rosenthal.  You  needn't  put  it  in  again,  Mr.  Kellogg. 

Q.  What  amendments  were  there  to  this  tariff,  Petitioner's  Ex- 
hibit 578? 

Mr.  Rosenthal.  Which  is  578  ? 

Mr.  Kellogg.  7986. 

A.  There  were  filed  with  the  Interstate  Commerce  Commission  two 
supplements  to  this  tariff,  designated  by  the  phrase  "  Supplement," 
that  is,  supplement  No.  1,  filed  January  27,  1896,  and  Supplement  No. 
2  filed  March  2,  1896.  Neither  of  these  supplements  relates  to  oil. 
I'also  found,  in  the  office  of  the  Chicago  &  Eastern  Illinois  Railroad, 
durino-  1905,  an  amendment  to  this  tariff  No.  7988,  designated  as 
Amendment  No.  1.  This  amendment  I  find  at  present  in  the  files  of 
the  Interstate  Commerce  Commission,  designated  as  having  been  re- 
ceived there  March  30,  1906.     I  first  examined  it 

Q.  Wait  a  minute.  You  say  "  Designated  as  having  been  received 
there."  So  it  may  be  clear,  state  whether  it  was  filed  there.— A.  It 
was  filed  there  first  on  March  30,  1906. 
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Q.  Have  you  an  exact  copy  of  that?— A.  I  have.  (Producing 
paper.) 

Mr.  Kellogg.  I  believe  that  to  be  an  exact  copy.  It  will  be  com- 
pared with  the  original.  (Handing  paper  to  Mr.  Rosenthal.)  Here 
IS  the  original  (handing  same  to  Mr.  Rosenthal)  with  the  filing  num- 
ber on. 

Paper  marked  Petitioner's  Exhibit  579. 

3286  Q.  Is  Exhibit  579  the  tariff  you  refer  to?— A.  It  is  a  copy 
thereof ;  an  exact  copy. 

Mr.  Kellogg.  I  offer  the  original  in  evidence.  It  is  stipulated  that 
a  copy  may  be  substituted  for  the  original. 

Q.  Will  you  please  state  whether  this  tariff,  Petitioner's  Exhibit 
579,  specially  cancelled  G.  F.  D.  N"o.  8073,  naming  a  rate  of  6i 
cents  from  Dolton,  Illinois,  to  East  St.  Louis  ?— A.  It  did.  That  is, 
this  tariff,  which  is  now  Exhibit  579,  specifically  cancelled  the  tariff 
which  is  Exhibit  577. 

Mr.  Rosenthal.  That  tariff,  Exhibit  679,  was  filed  when  ? 

Witness.  March  30,  1906. 

Q.  In  what  respect  does  that  tariff  differ  from  the  previous  amend- 
ments which  you  mentioned  but  did  not  put  a  copy  in  evidence?— A. 
Well,  those  amendments  had  nothing  to  do  with  oil.  It  differs  from 
the  tariffs  7441  and  8073,  in  certain  respects. 

Q.  How  does  it  differ  from  those?— A.  Principally,  aside  from 
mmor  differences,  in  the  fact  that  the  tariff  reads  from  Chicago  and 
Dolton  Junction,  Illinois,  to  East  St.  Louis,  whereas  the  other  two, 
7441  and  8073,  read  from  Dolton,  Illinois ;  and,  secondly,  in  that  this 
amendment  makes  no  mention  of  Whiting  or  of  the  absorption  of 
switching.  The  applicability  of  this  amendment  from  Whiting 
would  result  from  application  sheet  No.  1250,  which  made  No.  7986 
applicable  from  Whiting,  and,  consequently,  the  amendments  thereof. 

Q.  I  show  you  what  purports  to  be  a  distribution  sheet  of  this  last 
tariff.  Exhibit  579,  about  which  you  have  testified.     Did  you 

3287  see  that  in  the  office  of  the  Chicago  &  Eastern  Illinois  Rail- 
way ? — A.  I  did. 

Q.  Was  it  a  regular  file  in  their  office?— A.  It  was. 

Q.  Do  you  know,  from  examination,  whether  it  is  custoinary  for 
the  Chicago  &  Eastern  Illinois  Railway  to  keep  a  record  of  the  dis- 
tribution of  its  tariffs,  of  the  kind  I  have  shown  you  ?— A.  It  was.  I 
examined  a  number  of  them. 

Q.  Is  this  the  original  file  ?— A.  It  is. 

Mr.  Kellogg.  I  offer  in  evidence  this  original.  It  is  stipulated 
that  a  copy  may  be  ,s;ibstituted  for  the  original. 

The  same  was  marked  Petitioner's  Exhibit  580,  the  exhibit  mark- 
ing being  upon  a  slip  of  paper  pinned  to  the  exhibit  itself. 

Mr.  Kellogg.  Do  you  wish  to  ask  any  questions  about  this,  Mr. 
Rosenthal  ? 

Mr.  Rosenthal.  I  will  cross-examine  him,  all  together,  on  the  C. 
&  E.  I.  rate. 
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Q.  Will  you  please  state  whether  there  was  any  tariff  after  this 
date  cancelling  any  of  the  previous  tariffs,  and  what  tariff — describ- 
ing it? — A.  The  Amendment  No.  1,  which  is  Petitioner's  Exhibit  579, 
was  cancelled  by  Amendment  No.  2  to  Tariff  No.  7986,  dated  Chicago, 
July  1,  1905,  and  stated  to  be  effective  at  once;  therefore,  effective 
July  1,  1905. 

Mr.  RosKNTi-iAL.  Wlien  was  it  filed? 

Witness.  This  amendment  No.  2  was  filed  with  the  Interstate  Com- 
merce Commission  April  16,  1906.  It  was  similar  substantially  in  all 
respects  to  Amendment  No.  1,  except  that  it  named  a  rate  of 
3288  10  cents  per  hundred  pounds  instead  of  6  cents,  from  Chicago 
and  Dolton  Junction  to  East  St.  Louis.  This  rate  of  10  cents 
would  be  applicable  from  Whiting,  by  reason  of  the  application  sheet 
No.  1250. 

A  tariff  was  marked  Petitioner's  Exhibit  581,  the  exhibit  marking 
being  upon  a  slip  attached  thereto. 

Q.  Is  Petitioner's  Exhibit  581  the  tariff  you  refer  to? — A.  It  is. 
Mr.  Kellogg.  I  offer  it  in  evidence.    It  is  stipulated  that  a  copy 
may  be  substituted  for  the  original. 

Q.  I  show  you  a  tariff,  Amendment  No.  3  to  G.  F.  D.  No.  7986, 
effective  December  31,  1905,  filed  with  the  Interstate  Commerce  Com- 
mission April  16,  1906.  Is  that  an  original  tariff  in  the  office  of  the 
Interstate  Commerce  Commission? — A.  It  is. 

Q.  Will  you  please  state  the  substance  of  that  tariff? — A.  This 
amendment  No.  3  simply  cancels  Amendment  No.  2,  which  Amend- 
ment No.  2  had  contained  the  10-cent  rate  from  Chicago  to  East  St. 
Louis,  and  states  that  on  and  after  December  31,  1905,  the  rate  be- 
tween the  points  covered  by  Amendment  No.  2  will  be  contained  in 
General  Freight  Department  No.  1227  of  1905.  This  No.  1227  I  have 
also  examined  (I  have  not  a  copy  of  it  here)  and  it  was  given  Inter- 
state Commerce  Commission  No.  1898,  was  filed  with  the  Commis- 
sion, and  named  the  same  rate  of  10  cents  per  hundred  pounds  from 
Chicago  to  East  St.  Louis. 

Q.  How  did  that  tariff  become  applicable  to  Whiting?— A.  I  do 
not  know.    I  have  not  examined  it.    It  may  have  read  directly  from 
Whiting  for  aught  that  I  now  recall.    This  No.  1227,  I.  C.  C. 
3289     No.  1898,  corrected — they  issued  two  copies  immediately  suc- 
ceeding one  another — one  correcting  the  other,  was  filed  with 
the  Interstate  Commerce  Commission  January  8, 1906,  was  issued  De- 
cember 26,  1905,  effective  January  8,  1906,  and  specifically  names  a 
rate  on  petroleum  and  its  oil ,  products,  in  carloads,  from  Chicago, 
Illinois,  and  Whiting,  Indiana,  to  East  St.  Louis,  Illinois,  of  ten  cents 
per  hundred  pounds,  with  a  note  that  certain  amounts  specified  are  to 
be  deducted  for  switching,  on  shipments  from  Whiting,  Indiana. 
Q.  In  what  respect  does  this  tariff  differ  from  the  other? — A. 

(]liigf[y aside  from  the  fact  that  it  names  rates  to  other  points — in 

the  fact  that  it  does  not  mention  Dolton  as  a  point  of  origin,  and 
does  mention  Whiting,  Indiana,  specifically  as  a  point  of  origin, 


1638  DUEAND. 

without  the  need  of  any  application  sheet  or  other  document  to  make 
it  applicable  from  Whiting. 

Mr.  Martin.  That  is  1227? 

Witness.  1227. 

Paper  marked  Petitioner's  Exhibit  682,  the  exhibit  marking  being 
on  a  slip  attached  thereto. 

Mr.  Kellogg.  I  offer  this  tariff  in  evidence.  It  is  stipulated  that 
a  copy  may  be  substituted  for  the  original. 

Do  you  want  to  ask  some  questions  at  this  point,  Mr.  Rosenthal  ? 

Mr.  Rosenthal.  Yes. 

By  Mr.  Rosenthal  : 
Q.  Mr.  Durand,  does  the  Chicago  &  Eastern  Illinois  application 
sheet  No.  G.  F.  D.  17679,  I.  C.  C.  No.  1250,  differ  in  any  way 

3290  from  the  application  sheets  heretofore  offered  in  evidence  on 
the  Chicago  &  Alton  Railway  Company? — A.  I  should  have 

to  examine  it  carefully  to — — 

Q.  Well,  have  you  heretofore  made  such  an  examination,  with  a 
view  to  determining  whether  or  not  they  do  differ  in  any  regard? — 
A.  I  have  not.  They  of  course  differ  in  the  list  of  tariffs  which  is 
enumerated,  one  being  C.  &  E.  I.  Tariff 

Q.  That  is  not  what  I  mean.  As  to  the  substance  and  phraseology 
of  the  application? — A.  I  have  not  noted  any  such  essential  differ- 
ence. 

Q.  Now,  as  I  understand  your  testimony,  the  first  6^  cent  rate  on 
petroleum,  from  Whiting,  Indiana,  to  East  St.  Louis,  via  Dolton, 
Illinois,  was  made  by  the  Chicago  &  Eastern  Illinois  Railway  Com- 
jjany  in  1894? — A.  The  first  rate  of  6^  cents  made  applicable  from 
"Whiting,  Indiana,  to  East  St.  Louis,  Illinois,  via  the  Chicago  & 
Eastern  Illinois  Railroad,  6^  cents,  was  issued  and  filed  in  1894. 

Q.  That  was  received  by  the  Interstate  Commerce  Commission 
and  filed  on  October  26,  1894?— A.  It  was. 

Q.  So  until  that  rate  was  cancelled,  it  lawfully  filed  an  effective 
rate  on  petroleum,  over  the  Chicago  &  Eastern  Illinois,  via  Dolton, 
from  Whiting  to  East  St.  Louis,  of  6J  cents  per  one  hundred 
pounds? — A.  Until  that  rate  was  cancelled,  the  tariff  filed  with  the 
Interstate  Commerce  Commission,  on  oil,  from  Whiting  to  East  St. 
Louis,  over  the  Chicago  &  Eastern  Illinois,  the  tariff  rate  was  6^ 
cents. 

3291  Q.  Yes.    Now,  that  rate  that  was  made  and  filed  in  1894,  of 
6^  cents,  was  cancelled  by  the  making  and  filing  of  another 

rate  of  6:^^  cents  between  the  same  points,  in  October,  1895,  was  it 
not? — A.  In  1895;  I  do  not  now  recall  the  date.  (After  referring  to 
a  paper  handed  witness  by  Mr.  Rosenthal.)  October  11,  1895;  that 
is  the  date  of  filing — October  11,  1895. 

Q.  So  that  the  6-J-  cent  rate  prevailed  from  October  26,  1894,  to 
October  11,  1895  ?— A.  That  is  right. 

Q.  And  then  the  6^  cent  rate,  by  tariff  G.  F.  D.  8073,  was  reduced 
from  6|  to  6 J  cents  ? — A.  That  is  right. 
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Q.  So  that  from  October  11,  1895,  the  rate  per  one  hundred  pounds 
on  petroleum  from  Whiting  to  East  St.  Louis,  via  Dolton,  Illinois, 
over  the  Chicago  &  Eastern  Illinois,  was  6-|-  cents  ? — A.  The  rate  filed 
with  the  Interstate  Commerce  Commission  during  that  period,  or 
subsequent  to  that  date,  was  6^  cents  from  Dolton,  made  applicable 
from  Whiting,  to  East  St.  Louis. 

Q.  When  was  the  6J  cent  tariff  that  was  filed  October  11,  1895, 
cancelled? — A.  It  was  cancelled  on  July  8,  1903.  I  think  it  was 
July  8. 

Q.  On  Julv  8,  1903,  by  what  tariff  ?— A.  By  Amendment  No.  1  to 
Tariff  No.  7986. 

Q.  Yes.  So  from  October  11,  1895,  to  July  8,  1903,  the  lawfully 
filed  rate  over  the  C.  &  E.  I.,  from  Whiting  to  East  St.  Louis,  via 
Dolton  Junction,  was  6J  cents  per  one  hundred  pounds  on  petro- 
leum?— A.  Between  the  dates  you  mention,  the  rate  filed  with 

3292  the  Interstate  Commerce  Commission,  between  Dolton,  Illinois, 
and  East  St.  Louis,  Illinois,  made  applicable  from  Whiting, 

was  6^  cents  per  hundred  pounds. 

Q.  Now,  this  amendment  No.  1,  cancelling  G.  F.  D.  No.  8073,  which 
was  issued  on  July  7,,  1903,  and  effective  July  8,  1903,  was  not  filed 
with  the  Interstate  Commerce  Commission  until  March  20,  1906,  was 
it  ?— A.  That  is  right. 

Q.  So  that,  as  a  matter  of  fact,  the  6J  cent  rate  that  was  issued  and 
filed  October  11, 1895,  was  not  lawfully  cancelled  by  Amendment  No. 
1  until  March  20,  1906 ;  is  that  not  true  ? — A.  I  am  not  enough  of  a 
lawyer  to  state  whether  that  is  a  correct  interpretation  of  the  signifi^- 
cance  of  the  dates  or  not.  I  can  state  my  interpretation  of  it,  if  you 
wish. 

Q.  Amendment  No.  1,  which  was  issued  July  7,  1903,  and  became 
effective  July  8,  1903,  and  which,  you  say,  cancelled  the  6J  cent  rate 
that  was  issued  October  11, 1895,  still  left  the  rate  of  6J  cents  between 
Whiting  and  East  St.  Louis  the  same,  from  July  8,  1903,  as  it  had 
been  from  October  11,  1895?— A.  It  did.^ 

Q.  So  that  whether  this  Amendment  No.  1  cancelled  the  6J  cent 
rate  of  October  11,  1895,  or  not,  it  is  certain  that  it  didn't  change  the 
rate  ? — A.  That  is  correct. 

Q.  So  that,  in  any  event,  the  rate  continued  6^  cents  from  July  8, 

1903,   on   to   1906,   when   the   10-cent  rate  became  effective A. 

1905? 

3293  Q.  1905. — A.  The  rate  filed  with  the  Commission  remained 
the  same ;  and  the  rate  actually  applied  remained  the  same. 

Q.  So  whether  Amendment  No.  1  cancelled  the  1895  October  11th 
rate,  so  far  as  the  rate  itself  was  concerned  that  amendment  was  en- 
tirely immaterial  ?— A.  That  is  correct. 

Q.  Then,  it  is  true,  is  it  not,  that  from  October,  1894,  to  October 
11,  1895,  the  rate  between  the  points  that  I  have  been  speaking  of, 
namely.  Whiting,  Indiana,  and  East  St.  Louis,  Illinois,  over  the  C.  & 
E.  I.  road,  was  6^  cents  per  one  hundred  pounds  on  petroleum,  and, 
from  October  11,  1895,  to  January  8, 1906,  the  rate  on  petroleum,  per 
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one  hundred  pounds,  between  Whiting,  Indiana,  and  East  St.  Louis, 
Illinois,  was  &i  cents? — A.  That  is  not  strictly  correct,  no.  It  is 
true  that  during  all  that  period  of  time  the  rate  filed  with  the  Inter- 
state Commerce  Commission  was  as  your  question  states,  namely,  dur- 
ing 1894  and  1895,  between  the  dates  specified,  6^  cents,  and  from 
October  11  (I  believe  the  date  is),  1895,  to  January  8,  1906,  6J  cents. 
These  were  the  rates  filed  with  the  Commission  during  that  period  of 
time. 

Q.  By  the  Chicago  &  Eastern  Illinois  Eailroad? — A.  By  the  Chi- 
cago &  Eastern  Illinois  Eailroad. 

Q.  Then,  it  is  strictly  true  that  from  October  11,  1895,  to  January 
8,  1906,  the  regularly  lawfully  filed  rate  on  petroleum,  between  Whit- 
ing, Indiana,  and  East  St.  Louis,  Illinois,  was  6^  cents  per  one  hun- 
dred pounds  ? — A.  The  regularly  filed  rate  was  that,  yes  sir. 

3294  Mr.  Kellogg.  I  just  want  to  suggest,  Mr.  Rosenthal,  that 
there  are  certain  clauses  of  these  tariffs  which  have  been  spe- 
cifically put  in,  that  may  be  subject  to  construction.  The  Govern- 
ment has  not  any  desire  that  any  part  of  it,  whether  it  affects  your 
case  or  ours,  be  kept  out.  I  do  not  want  Mr.  Durand  to  testify  gen- 
erally that  a  particular  rate  was  a  lawful  rate,  which  might  be  con- 
sidered as  testifying  from  some  document  not  in  evidence,  because  of 
our  general  agreement  that  he  may  testify  from  inspection,  etc.  I 
am  perfectly  willing  that  everything  shall  go  into  our  case,  whether 
it  affects  your  case  or  the  Government's  case.  I  simply  want  to  be 
careful  about  that. 

Mr.  Rosenthal.  Well,  all  of  my  questions,  of  course,  have  been 
based  upon  tariffs  that  are  now  in  the  case. 

Mr.  Kellogg.  Well,  I  want  that  to  appear. 

Q.  Mr.  Durand,  I  call  your  attention  to  Exhibit  580,  being  the  dis- 
tribution sheet  showing  to  whom  the  amendment  No.  1  to  G.  F.  D. 
7986  was  sent.  This  distribution  sheet  you  found  in  the  files  of  the 
Chicago  &  Eastern  Illinois  road,  at  Chicago  ? — A.  I  did. 

Mr.  Rosenthal.  You  are  going  to  put  in  the  original  of  this,  are 
you  not,  Mr.  Kellogg? 

Mr.  Kellogg.  No,  I  cant.     It  is  not  ours,  and  we  have  got 

3295  to  return  it. 

Q.  The  amendment  No.  1  to  G.  F.  D.  7986,  was  6J  cent  rate 
that  was  issued  July  7,  1903,  and  on  its  face  appeared  to  be  effective 
July  8,  1903?— A.  That  is  right. 

Q.  But  it  was  not  filed  until  March,  1906,  with  the  Interstate 
Commerce  Commission  ? — A.  That  is  right. 

Q.  This  distribution  sheet  shows  that  one  copy  of  that  amendment 
was  sent  to  William  Campbell,  the  General  Freight  Agent,  one  copy 
to  J.  S.  Ford,  the  Auditor,  and  one  copy  to  the  Rate  Clerk,  does  it 
not? — A.  It  does. 

Q.  In  addition,  to  that,  it  shows  that  one  copy  was  sent  to  the  agent 
at  Chicago,  Illinois,  that  is,  the  railroad  station  agent  at  Chicago, 
Illinois,  and  one  copy  was  sent  to  the  railroad  station  agent  at  Dolton, 
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Illinois? — A.  I  do  not  think  it  shows  that,  but  I  have  no  way  of 
showing  what  those  entries  mean. 

Q.  What  do  you  think  the  figure  "  1  "  after  "  Chicago,  Illinois," 
means,  on  the  distribution  sheets? — A.  I  think  it  means  that  it  was 
the  original  intention  to  send  a  sheet  to  the  Chicago  agent. 

3296  Q.  And  what  do  you  think  "  1 "  after  "  Dolton,  Illinois," 
means? — A.  The  same;  that  it  was  intended  originally  to  send 

it  to  the  Dolton  agent. 

Q.  Whether  it  was  or  not,  you  dont  know  ? — A.  I  think  it  was  not ; 
I  mean  there  are  other  indications  on  there  which  seem  to  me  to 
indicate  that  it  was  not. 

Q.  Other  indications  on  the  sheet  itself? — A.  On  the  sheet  itself. 

Q.  Then,  in  addition  to  that,  this  distribution  sheet  shows  that  one 
copy  was  sent  to  C.  B.  Gregory,  manager  of  outside  agencies,  does  it 
not — A.  Well,  "  outside  agencies  "  is  a  heading  that  refers,  as  I 
understand  it,  to  a  number  of  different  persons. 

Q.  Do  you  know  who  C.  B.  Gregory  was?— A.  I  do  not.  The 
manager  of  some  outside  agency,  would  seem  to  be  the  meaning  of 
that. 

Q.  He  was  the  General  Freight  Solicitor,  located  at  St.  Paul  or 
Minneapolis,  was  he  not  ? — A.  I  do  not  know. 

Q.  And  one  copy  was  sent  to  E.  J.  Knickerbocker,  Division 
Freight  Agent,  at  Mt.  Vernon,  Illinois  ?— A.  It  is  so  indicated  on  this 
distribution  sheet. 

Q.  And  the  distribution  sheet  also  indicates  that  ten  copies  were 
sent  to  C.  J.  Brister,  Assistant  General  Freight  Agent,  at  Cin- 
cinnati, Ohio,  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 

3297  Louis  Railway?— A.  I  do  not  know  whether  the  entry  there 
means  to  signify  that  or  not.    It  is  similar  in  its  form  to  the 

other  two,  concerning  which  I  made  a  similar  answer. 

Q.  And  it  also  shows  that  two  copies  were  sent  to  "  E.  Bogardus, 
5  Wabash  Avenue,  care  of  Standard  Oil  Company,  City"?— A.  It 

Q.'  Does  the  entry  "  E.  Bogardus,  5  Wabash  Avenue,  Care  Stand- 
ard Oil  Company,  City,"  indicate  anything  other  and  different  to 
you  than  these  numbers  opposite  these  respective  names?— A.  No; 
it  is  similar  in  that  it  has  a  circle  around  the  figure  "  2  ",  similar  to 

the  others.  .._,,.  ,       , 

Q.  C.  B.  Gregory,  Manager,  I  am  advised  is  m  Chicago,  and  not 
in  St.  Paul.  You  dont  know  anything  about  that  as  a  fact? — A. 
I  know  nothing  about  that. 
By  Mr.  Kellogg  : 
Q.  Now,  Mr.  Durand,  in  answer  to  Mr.  Rosenthal's  question,  you 
were  testifying,  so  far  as  it  affects  the  meaning  of  any  of  these  tariffs 
and  rates,  from  the  documents  in  evidence  about  which  you  have 
heretofore  testified?— A.  Entirely  so. 

Q.  And  not  from  any  outside  document  which  you  may  have  in- 
vestigated ?— A.  Entirely  so. 
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Q.  When  you  say,  in  substance,  that  the  tariff  No.  576  filed  with 
the  Commission,  being  G.  F.  D.  No.  7441,  was  from  Dolton,  Illinois, 
to  East  St.  Louis  Q-}  cents  per  hundred  pounds,  and  was  made  appli- 
cable to  '\'^Tiiting,  do  you  mean  that  it  was  made  applicable  by  the 
clause  in  the  tariff  'on  its  face  which  reads  as  follows :  "  Out  of 

3298  the  above  rate  we  will  absorb  not  exceeding  $3  per  car  C.  &  C. 
T.  switching  on  shipments  from  "V'VTiiting,  Ind."? — A.  That  is 

the  sole  basis  of  my  statement  in  that  regard. 

Q.  So  that  if,  as  a  matter  of  construction  or  of  law,  that  was  not 
sufficient  to  make  that  a  legally  published  tariff  rate,  legally  filed 
tariff  rate,  between  Whiting,  Indiana,  and  East  St.  Louis,  you  do  not 
mean  to  be  understood  as  saying  that  it  was  ? — A.  I  do  not  mean  to  be 
understood  as  expressing  any  legal  opinion  on  that  point. 

Q.  I  simply  wanted  to  get  all  the  facts  we  could.  Now,  referring 
to  the  next  tariff  which  superseded  this.  No.  8073,  Exhibit  in  this  case 
.577,  which  reads  "  from  Dolton,  Illinois,  to  East  St.  Louis,  Illinois, 
Qi  cents  per  hundred  pounds,  effective  October  14,  1895,"  if  this  was 
applicable  to  Whiting  was  it  so  made  by  the  clause  therein  in  the 
same  form  ? — A.  Solely  that,  so  far  as  any  records  of  which  I  have 
any  knowledge  are  concerned. 

Q.  When  you  say,  therefore,  that  between  October  1894,  and  Octo- 
ber 11,  1895,  the  tariff  rate  filed  with  the  Commission  was  6|  cents 
per  hundred  pounds,  your  answer  is  based  solely  upon  those  tariffs 
and  the  clauses  I  have  referred  to  ? — A.  Solely. 

Q.  And  the  same  applies  to  the  date  between  October  11,  1895,  and 
January  8,  1906,  as  to  tariff  No.  8073  ?— A.  Solely. 

Q.  Referring  to  Exhibit  579,  being  amendment  No.  1  to  G.  F.  D. 

No.  7986,  which  on  its  face  cancelled  the  tariff  8073,  and  on  its  face 

purported  to  make  a  rate  of  6-1  cents  from  Dolton  to  East  St.  Louis, 

that  tariff  had  the  same  form  of  application  clause  which  the 

3299  other  tariffs  had?— A.  No,  it  did  not.    I  understand  you  refer 
to  amendment  No.  1.    It  did  not  have  the  same  form  of  appli- 
cation at  all. 

Q.  Oh,  that  is  so ;  excuse  me.  That  tariff  did  not  have  the  form  of 
application  clause?— A.  It  did  not.  If  at  all  applicable  from  Whit- 
ing its  applicability  would  result  from  the  use  of  the  application  sheet 
No.  1250. 

Q.  That  was  not  filed  with  the  Commission,  as  I  understand  vou, 
until  March  30,  1906  ?— A.  That  is  right. 

Q.  And  it  is  the  distribution  sheet  in  relation  to  that  tariff  about 
which  you  have  been  talking  ? — A.  That  is  right. 

Q-  As  to  that  tariff,  your  answer  that  it  did  not  cancel  or  affect  the 
tariff  No.  8073,  Exhibit  577,  is  based  upon  the  fact,  appearing  in  this 
record,  that  it  was  not  filed  with  the  Commission  until  1906?— A.  I 
was  not  aware  that  I  stated  that  it  did  not  cancel  that  tariff.  I  simply 
said 

Q.  I  thought  you  did,  in  substance.— A.  My  answer,  in  substance, 
was  that  the  tariff  rate  appearing  in  the  files  of  the  Interstate  Com- 
merce Commission  during  that  period  up  to  January  8,  1906,  was  6f 
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cents,  and  that  answer  was  based  on  the  fact  that  this  amendment  No. 
1  was  not  filed  until  March  30,  1906. 

Q.  That  is  a  satisfactory  answer.  You  dont  know  what  those 
circles  mean  around  those  numbers  in  the  application  sheets? — A.  I 
do  not. 

Q.  Mr.  Durand,  at  the  time  you  were  making  this  examination  in 
the  office  of  the  C.  &  E.  I.  Railroad  at  Chicago,  Illinois,  did  you  have 
any  conversations  in  relation  to  these  specific  tariffs  with  Mr. 
Dodge? — A.  I  did. 

3300  Q.  Who  was  Mr.  Dodge?— A.  Col.  A.  S.  Dodge,  the  Third 
Vice-President  of  the  Chicago  &  Eastern  Illinois  Railroad,  in 

charge  of  its  traffic. 

Q.  Did  you  make  memorandums  of  that  conversation  at  the  time  ? — 
A.  Immediately  after  the  conversation,  on  the  same  day,  yes. 

Q.  Have  you  a  copy  of  that  memorandum  with  you? — A.  I  have. 

Q.  Will  you  please  state  what  Mr.  Dodge  said  to  you  about  this 
subject  in  relation  to  these  various  tariffs? 

Mr.  Rosenthaij.  I  object  to  that  upon  the  ground  that  it  is  hear- 
say; and,  in  addition  to  that  objection,  I  want  to  ask  Mr.  Durand  a 
question  concerning  Mr.  Dodge. 

Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  Do  you  know  v/hen  Mr.  Dodge  became  connected 
with  the  C.&E.  I.  Road? 

Witness.  He  told  me  at  the  time  that  he  had  been  in  the  position 
which  he  then  occupied  approximately  a  year.  That  would  fix  the 
date  in  the  latter  part  of  1904  when  he  first  took  that  position.  That 
is  the  only  information  I  have  on  the  subject. 

Mr.  Rosenthal.  Isn't  it  true  that  Mr.  Dodge  never  was  with  the 
Chicago  &  Eastern  Illinois  until  1904? 

Witness.  I  do  not  know,  only  from  what  he  said.  If  I  can  examine 
my  notes  I  may  possibly  have  information  on  that  point,  but  I  think 
not. 

Mr.  Kellogg.  Look  at  your  notes. 

Mr.  Rosenthal.  The  fact  about  the  matter  is,  he  first  became  an 
employee  of  the  C.  &  E.  I.  in  1904,  when  he  was  made  Vice-Presi- 
dent. 

3301  Witness.  I  have  no  information  on  that  point. 

Mr.  Felton.  Knew  nothing  about  the  affairs  at  all. 

Witness.  Yes,  he  stated  in  substance  that  he  had  not  been  con- 
nected with  the  company  at  the  time  the  tariff  amendment  of  1903 
naminc  this  6  cent  rate  was  issued ;  he  stated  that  to  me. 

Mr.  Rosenthal.  Yes  sir. 

Q.  Please  state  as  nearly  as  you  can  the  substance  of  that  conver- 
sation, Mr.  Durand.  .     . 

Mr.  Rosenthal.  The  same  objection,  upon  the  ground  that  it  is 

hearsay. 

A.  I  called  upon  Mr.  Dodge  on  or  about  November  4,  1905.  I  had 
previously  submitted  to  him,  or  to  his  office,  a  list  of  towns  in  various 
states  to  which  the  Bureau  of  Corporations  desired  the  rates  on  oil 
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from  Whiting,  Indiana,  and  Dolton,  Illinois.  This  request  was  simi- 
lar in  form,  in  fact  it  was  the  same  blank  which  has  been  put  into 
evidence  here  in  this  case,  Exhibit  548,  which  called  for  rates  from 
Whiting,  Indiana,  to  a  large  number  of  points,  among  others  to  East 
St.  Louis,  Illinois.  It  appears  on  one  of  the  pages  hereof.  Mr. 
Dodge,  when  I  called  upon  him,  showed  to  me  a  statement  prepared  in 
response  to  this  request.  It  was  not  this  statement  which  has  been 
introduced  here  in  evidence,  but  a  preliminary  form  which  he  had 
prepared  on  sheets  of  their  own,  with  entries,  as  nearly  as  I  can  recall, 
in  pencil.  He  showed  this  to  me  and  I  examined  it,  and  I  noted, 
among  other  things,  that  the  rate  from  Whiting  to  East  St.  Louis 
was  stated  as  10  cents  per  hundred  pounds.  This  table  or  blank 
which  had  been  furnished  to  the  railroad  called  for  the  rates 

3302  on  petroleum  in  effect  December  15,  1904,  although  it  was 
submitted  during  1905.    When  I  noted  this  entry  of  10  cents 

per  hundred  poimds  I  asked  Mr.  Dodge  if  that  rate  had  been  in  ef- 
fect on  December  15,  1904,  and  continuously  since  then,  and  he  said 
that  it  had  not,  but  that  the  rate  entered  on  that  table  was  actually 
put  into  effect  about  July  1,  1905,  and  that  in  December,  1904,  the 
rate  had  been  6J  cents.  I  asked  him  then  for  the  authority  for  any 
rate  of  6|  cents,  and  he  produced  a  copy  of  Amendment  No.  1  to 
Tariff  No.  7986,  which  is  introduced  here  in  evidence.  I  called  his 
attention  to  the  fact  that  this  amendment  did  not  mention  any  rate 
from  Whiting,  and  he  said  that  nevertheless  it  was  applied  from 
Whiting,  according  to  the  general  custom  of  railroads  in  making 
Chicago  rates  applicable  from  Whiting.  He  further  said  that  the 
amendment  had  not  been  filed  with  the  Interstate  Commerce  Com- 
mission and  said,  using  these  particular  words,  that  the  rate  to  East 
St.  Louis  was  considered  by  the  railroads  semi-private  in  character. 
He  said  the  purpose  of  not  filing  the  tariff  with  the  Commission  was 
to  conceal  the  rate  from  other  railways — not  particularly  with  the 
object  of  concealing  it  from  any  particular  shipper.  He  told  me, 
further,  that  the  rate  had  been  raised  to  10  cents  per  hundred  pounds 
as  a  result  of  a  conference  between  the  officers  of  several  railroads, 
and  that  his  recollection  was  that  the  conference  was  initiated  by 
Mr.  Blabon  of  the  Chicago  &  Alton  Eailroad,  and  that  Mr.  Blabon 
told  him  in  connection  with  the  conference  that  some  inquiry  had 
been  made  by  the  Bureau  of  Corporations  concerning  the  rate  to  East 
St.  Louis.    I  asked  Mr.  Dodge  whether  his  railroad  was  in  the 

3303  habit  of  making  tariffs  between  points  wholly  within  the  State 
of  Illinois  which  were  of  a  secret  or  semi-private  character, 

which  were  concealed  from  shippers  generally.  He  said  this  was 
sometimes  done,  but  the  purpose  was  generally  to  conceal  the  rate 
from  other  carriers  rather  than  from  any  particular  class  of  shippers. 
He  said  in  general  that  such  rates  handled  in  semi-private  manner 
would  be  given  to  any  shipper,  but  that  this  was  not  always  true,  par- 
ticularly if  a  shipper  was  not  previously  acquainted  with  the  fact 
that  the  rate  existed  and  was  being  given  to  others.  Mr.  Dodge  said, 
further,  that  he  was  confident  that  no  other  shipper  than  the  Stand- 


DTJRAND.  1645 

ard  Oil  Company  had  made  any  shipments  from  Whiting  or  Chi- 
cago to  East  St.  Louis  or  had  tendered  such  shipments  in  carloads. 
Consequently,  he  said,  he  did  not  consider  the  fact  that  this  rate  had 
existed  in  this  manner  and  that  this  tariff  had  not  been  filed  with  the 
Commission,  constituted  any  discrimination  against  shippers  other 
than  the  Standard  Oil  Company.  He  also  made  some  statements 
regarding  the  rate  to  Evansville.     I  will  state  those  if  you  wish. 

Q.  Please  state  all  that  he  said. — A.  In  the  conversation  Mr.  Dodge 
showed  me  this  preliminary  list  of  rates  which  I  have  previously  de- 
scribed, and  thereon  appeared  a  number  of  rates  to  points  in  Southern 
States,  based  on  a  rate,  shown  in  the  statement,  of  8J  cents  to  Evans- 
ville. I  asked  him  what  was  the  authority  for  this  rate,  and  he  fur- 
nished me  a  tariff,  which  has  been  put  in  evidence  in  this  case,  naming 
a  rate  of  SJ  cents  from  Whiting  to  Evansville.  This  was  handed  to 
me.  Mr.  Dodge  called  to  one  of  his  rate  clerks  to  bring  me 
3304  this  document,  and  the  clerk  who  actually  handed  me  this 
tariff  from  Whiting  to  Evansville  I  asked  in  the  presence  of 
Mr.  Dodge  whether  it  was  filed  with  the  Interstate  Commerce  Com- 
mission, and  he  said  that  it  was  not,  because  it  covered  traffic  wholly 
within  the  State  of  Indiana,  and  that  in  order  to  make  the  business 
of  an  intrastate  character  the  tariff  had  been  made  a  joint  tariff  with 
the  Chicago  Terminal  Transfer  Railroad.  He  said  that  ordinarily, 
on  shipments  from  Whiting  the  tariffs  would  read  from  Chicago  and 
would  be  made  applicable  from  Whiting  by  application  sheets  or  in 
some  other  way — not  by  joint  tariff  reading  directly  from  Whiting. 
Mr.  Dodge,  who  was  present  during  this  conversation  with  the  rate 
clerk,  told  me  that  the  published  tariff  rate  from  Chicago  to  the  Ohio 
River,  that  is  to  say,  the  rate  filed  with  the  Commission,  was  the  Cen- 
tral Traffic  Association  rate  of  11  cents  per  hundred  pounds.  His 
statement  with  regard  to  tariffs  wholly  within  the  State  of  Illinois, 
which  I  have  previously  described,  was  also  made  with  reference  to 
other  States;  that  is  to  say,  I  made  the  inquiry  whether  in  the  State 
of  Illinois  or  within  the  bounds  of  other  individual  States  it  was  the 
practice  to  make  rates  which  were  not  filed  with  the  Commission  and 
which  were  not  open  rates,  and  he  made  the  statement  with  regard  to 
these  classes  or  tariffs  in  general  which  I  have  previously  mentioned, 
namely,  that  they  were  intended,  where  they  were  not  open  to  the 
public  generally,  to  conceal  rates  from  other  carriers  rather  than 
from  individual  shippers,  and  that  in  general  they  would  be  given 
to  any  shipper  who  offered  the  commodity,  but  that  that  was 
3305  not  always  the  case,  unless  the  shipper  knew  that  the  rate  ex- 
isted. 

Mr.  Rosenthal.  I  move  to  strike  out  the  entire  conversation  with 
Mr.  Dodge,  upon  the  ground  that  it  is  hearsay,  and  that  the  Chicago 
&  Eastern  Illinois  Railway  is  not  a  party  to  this  bill. 

Q.  In  this  conversation  did  Mr.  Dodge  say  anything  to  you  about 
the  6^  or  6J  cent  rate  being  filed  with  the  Commission  ? — A.  He  did 
not. 


1646  DTTEAND. 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  it  is  hear- 
say. 

Mr.  MiLBUEN.  He  says  he  did  not. 

Witness.  Except  the  statement  I  have  already  made  that  this 
amendment  was  not  filed  with  the  Commission. 

Q.  Did  he  say  anything  about  any  previous  tariffs  filed  with  the 
Commission? — A.  He  did  not;  he  said  nothing  about  any  previous 
tariff  at  that  time.  I  subsequently  found  these  previous  tariffs,  and 
whether  I  had  a  conversation  with  him  about  them  I  do  not  recall. 
I  think  not. 

Q.  Have  you  examined  any  way-bills  in  the  office  of  the  Chicago 
&  Eastern  Illinois  showing  the  shipment  of  oil  from  Whiting  to  East 
St.  Louis? — A.  I  have. 

Q.  Please  state  what  examination  you  made  and  produce  sample 
copies  of  the  bill  if  you  have  any. — A.  I  examined  the  press  copies, 
the  impression  copies,  of  a  large  number  of  way-bills  of  shipments 
of  oil  from  Whiting  to  East  St.  Louis  and  St.  Louis,  in  the  central 
office  of  the  Chicago  &  Eastern  Illinois  Eailroad.  These  impres- 
sion copies  were  similar  to  those  of  shipments  to  Evansville 

3306  which  I  have  already  described,  I  mean  in  being  impressions 
of  the  original.    The  way-bills  which  I  examined,  that  is,  these 

impression  copies,  covered  the  period  from  January,  1903,  to  Novem- 
ber, 1905.  I  dont  mean  that  all  of  them  were  examined  for  that 
period,  but  a  large  number.  I  should  add  that  this  examination  was 
made  either  by  me  personally  or  by  my  assistants  under  my  immedi- 
ate direction.  The  number  of  way-bills  which  were  examined 
varied,  but  included  at  least  one  during  each  and  every  month  of  the 
period  which  I  have  mentioned,  and,  in  fact,  included  in  each  month 
considerably  more  than  one,  but  of  one  in  which  month  I  made  an 
abstract  at  the  time.  The  examination  also  included  all  of  the  way- 
bills appearing  in  the  file  from  "Whiting  to  St.  Louis  for  the  month 
of  October,  1904,  namely,  somewhat  over  two  hundred.  I  made 
copies  of  approximately  fifty  of  these  way-bills,  the  copies  being 
made  in  the  same  manner  that  I  have  described  with  respect  to  copies 
I  made  to  Evansville,  namely,  by  use  of  the  blank  form  correspond- 
ing to  the  impression  copies,  the  impression  copies  not  in  all  cases 
showing  plainly  the  printed  part  of  the  way-bill. 

Q.  You  took  a  copy  of  some  of  these  way-bills,  you  say? — A.  Yes, 
of  about  fifty. 

Q.  About  fifty? — A.  I  took  a  copy  of  one  for  each  month  from 
January,  1903,  to  November,  1905,  and  also  additional  copies  in  a 
number  of  cases. 

Paper  marked  Petitioner's  Exhibit  582|. 

3307  Witness.  I  find  that  I  also  took  a  copy  of  one  way-bill  for 
January,  1906. 

Q.  I  show  you  Petitioner's  Exhibit  582^.     Is  this  a  copy  of  the 
way-bills  that  you  took  ? — A.  It  is. 
Q.  For  December,  1904  ?— A.  It  is. 
Mr.  Kellogg.  I  offer  ihis  in  evidence. 
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Q.  I  notice  in  the  first  column  "  C.  T.  T."--isnt  that?— A.  Yes. 

Q.  What  does  that  mean  ? — A.  That  is  the  column  headed,  among 
other  things,  "  Connecting  Line  Reference,"  and  refers  to  the  Chicago 
Terminal  Transfer  Railway,  and  indicates  that  the  oil  came  from 
Whiting  over  the  Chicago  Terminal  Transfer  Railway  to  the  Chi- 
cago &  Eastern  Illinois  Railway.  The  way-bill  reads  from  Chicago, 
but  the  oil  was  necessarily  received  on  the  tracks  of  the  C.  &  E.  I.  at 
Dolton  Junction,  Dolton  Junction  being  the  junction  point  between 
the  Chicago  &  Eastern  Illinois  and  the  Chicago  Terminal  Transfer 
Railroad. 

Q.  The  second  column  indicates  the  final  destination  as  St.  Louis, 
Missouri? — A.  It  does.  The  way-bill  itself  is  directed  to  East  St. 
Louis,  but  the  final  destination  is  St.  Louis,  Missouri. 

Mr.  Rosenthal.  Dolton  is  the  station  on  the  Chicago  &  Eastern 
Illinois  that  is  the  junction  with  the  Chicago  Terminal  Transfer,  is 
it  not? 

Witness.  That  is  right.    That  is  to  say,  sometimes  the  tariffs  and 

other  documents  refer  to  Dolton  Junction  separately  from  Dolton, 

perhaps  not  as  two  different  things,  but  in  one  document  you 

3308  will  see  Dolton  and  in  another  Dolton  Junction.    I  infer  they 
are  either  the  same  thing  or  substantially  the  same  thing. 

Q.  Now,  under  the  head  of  "  Rate  and  Authority  "  there  is  no  rate 
named  in  this? — A.  There  is  not;  nor  are  there  any  freight  charges 
stated. 

Q.  Nor  freight  charges  stated. — A.  Nor  any  amounts  of  money 
under  any  of  the  columns  wherein  amounts  of  money  are  ordinarily 
entered  in  way-bills. 

Q.  Under  the  head  "  Freight  Advances  Prepaid  "  is  a  statement 
"Paid  to  Dst."  Does  that  mean  paid  to  destination ?— A.  That  is 
what  those  words  there  mean.  It  does  not  of  course  mean  that  tliis 
way-bill  is  proof  of  payment  to  destination. 

Q.  No;  I  will  inquire  into  that.  Was  that  freight  prepaid?— A. 
In  the  technical  sense  in  which  railroads  use  that  term,  yes ;  that  is  to 
say,  the  freight  charges  were  paid  at  the  shipping  end,  the  point  of 
origin  end,  and  not  at  the  point  of  destination. 

Q.  That  is  what  I  mean.  Was  it  prepaid  at  the  rate  it  was  finally 
settled  at  when  shipped?— A.  At  the  time  of  shipment,  no. 

Q.  That  is  what  I  mean.— A.  At  the  actual  time  of  shipment,  no. 
That,  however,  is  not  always  done,  by  any  means. 

Q.  What  does  this  '•  C.  V.  Y549  "  and  "  S.  V.  12865  "  mean?— A. 

These  initials  and  figures  appear  in  this  press  copy  of  the  way-bill 

written  either  in  pencil  or  indelible  pencil  or  in  some  other  form  than 

the  impression  of  the  rest  of  the  way-bill;  in  other  words,  it  was 

obvious  from  the  document  that  the  reference  to  "  C.  V.  7549  " 

3309  was  written  on  the  impression  copy  and  was  not  a  part  of  the 
original  way-bill  from  which  the  impression  was  made.    The 

reference  is  to  the  collection  voucher  by  No.  7549  and  to  the  switching 
voucher- No.  12865,  and  signifies  that  there  is  some  information  con- 
cerning that  way-bill  in  those  documents. 
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Q.  You  afterwards  examined  these  collection  vouchers  and  switch- 
ing vouchers,  and  you  know  what  they  refer  to,  do  you? — ^A.  I  do. 
I  have  a  copy  of  one  of  the  collection  vouchers,  No.  7549  referred  to 
in  that  way-bill. 

Q.  I  will  come  to  that  later.  Now,  you  examined,  as  I  understand 
you,  way-bills  during  each  month  from  January  1st,  1903,  to  Octo- 
ber, 1905  ?— A.  To  November,  1905. 

Q.  To  November,  1905.  And  you  examined  all  of  the  way-bills 
during  one  month? — A.  During  October,  1904. 

Q.  During  October,  1904. — A.  And  also  a  considerable  number  in 
several  other  months  in  addition  to  the  one  of  which  I  made  an 
abstract. 

Q.  You  examined  more  than  one  in  each  month,  then? — A.  Oh, 
yes.  Well,  I  wouldnt  say  in  every  month  I  examined  more  than  one, 
but  in  most  months  considerably  more  than  one  was  examined. 

Q.  Were  all  of  the  way-bills  which  you  examined  substantially  in 
the  same  form  as  this  Exhibit  582? — A.  They  were,  showing  of 
course,  different  consignees,  though  there  were  a  great  many  to  this 
same  consignee,  and  showing  different  cars,  different  weights,  but  in 
substantially  the  same  form;  that  is  to  say,  none  of  them  showed  a 
rate  of  freight  or  any  freight  charges,  but  under  the  columns  for  such 
freight  and  freight  charges  there  was  an  indication  of  the 

3310  word  "  Paid  "  or  "  Prepaid  "  or  "  Paid  to  Destination,"  simply. 

Q.  And  then  the  collection  vouchers? — A.  And  there  was  a 
reference  to  the  collection  voucher  in  the  case  of  all  of  them. 
A  recess  was  here  taken  until  2  o'clock  P.  M. 

3311  Afternoon  Session. 

E.  D.  DuRAND,  recalled,  and  his  direct-examination  resumed,  as 
follows : 

By  Mr.  Kellogg: 

Q.  Did  you  examine  the  collection  vouchers  in  the  oiEce  of  the 
Chicago  &  Eastern  Illinois,  to  show  what  rate  was  actually  paid  on 
the  shipment  of  oil  during  this  period? — A.  I  did — shipment  of  oil 
from  "V^'liiting  to  East  St.  Louis. 

Q.  What  rate  was  actually  paid,  and  state  the  dates  between  which 
you  examined  the  collection  vouchers  ? — A.  I  examined  these  collection 
vouchers  from  January,  1899,  to  November  or  December,  1905.  There 
were  two  of  these,  ordinarily,  for  each  month,  covering  the  semi- 
monthly period,  and  all  of  those  which  were  in  the  file  were  examined. 

Q.  How  many  were  in  the  file  ? — A.  They  were  very  nearly  a  con- 
tinuous series,  but  a  few  of  the  collection  vouchers  referred  to  on  the 
way-bills,  and  which  evidently  had  formerly  existed,  were  not  on 
the  file,  were  not  available — a  very  limited  number. 

Q.  At  what  rate  was  this  oil  settled  for  and  paid  by  the  Standard 
Oil,  from  Whiting  to  East  St.  Louis  and  St.  Louis? — A.  From  the 
period  of  January,  1899,  up  to  and  including  June,  1905,  the  rate 
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from  Whiting  to  East  St.  Louis,  as  shown  on  these  collection  vouch- 
ers, was  6^  cents  per  hundred  pounds,  and  to  St.  Louis  7|  cents  per 
hundred  pounds,  or,  possibly,  in  a  few  cases,  6i  cents  per  hundred 

pounds,  plus  $4.50  per  car — the  minimum  bridge  charge. 
3312  Q.  Well,  go  ahead  from  June,  1905.— A.  From  June,  1905, 
to  November,  1905,  the  collection  vouchers  show  a  rate  of  10 
cents  per  hundred  pounds  from  Whiting  to  East  St.  Louis,  and  of 
llj  cents  from  Whiting  to  St.  Louis  proper,  with  the  same  qualifica- 
tion as  to  the  minimum  bridge  charge. 

Q.  Do  you  mean  that — from  January,  1899,  to  June,  1905,  it  was 
61?— A.  6 J,  to  East  St.  Louis. 

Q.  From  Whiting  ? — A.  From  Whiting. 

Q.  And  the  C.  &  E.  I.  absorbed  the  switching  charges? — A.  Yes, 
that  fact  appears  on  the  way-bills. 

Q.  Have  you  got  one  of  the  forms  of  these  collection  vouchers  ? — 
A.  I  have. 

Q.  And  bill  attached  ? — A.  I  have. 

(Papers  marked  "Petitioner's  Exhibit  583— six  sheets.") 

By  Mr.  Rosenthal  : 

Q.  Mr.  Durand,  I  wanted  to  ask  you  one  question  further,  on  the 
C.  &  E.  I.  rate.  The  rate  of  6|  cents  between  Whiting  and  East 
St.  Louis,  over  the  C.  &  E.  I.,  was  the  equivalent  of  the  6-oent  rate 
over  the  Chicago  &  Alton  and  the  C,  B.  &  Q.,  was  it  not?— A.  Sub- 
stantially so,  at  least  so  far  as  shipments  destined  to  East  St.  Louis 
as  final  destination  are  concerned,  for  the  reason  that  there  was  a 
switching  charge  added  to  the  6-cent  rate  over  the  Chicago  &  Alton 
and  Chicago,  Burlington  &  Quincy— I  think  one  dollar  per  car, 
which  would  give  a  total  charge  substantially  equivalent  to  the  6J- 
cent  rate  of  the  C.  &  E.  I.  I  do  not  know  whether  that  same  equiva- 
lent would  result  in  the  case  of  shipments  to  St.  Louis  proper;  I 
have  not  examined  the  records  to  show  that.  I  say  "  substan- 
3313  tially  equivalent,"  because  a  switching  charge  is  usually  fixed 
at  a  flat  amount  per  car,  and  a  rate  of  6i  cents  per  hundred 
pounds,  of  course— the  difference  between  6  and  6J  cents  would  apply 
to  the  precise  weight  of  the  car,  which  would  vary  somewhat,  so 
that  the  equivalents  would  not  be  exact. 

Q.  That  is,  over  the  Alton  and  over  the  Burlmgton,  in  addition 
to  e'  cents  there  was  paid  a  switching  charge  at  the  East  St.  Louis 
end,  of  a  dollar  a  car?— A.  I  understand  so. 

Q.  Whereas,  over  the  C  &  E.  I.,  no  such  switching  charge  was 
paid?— A.  That  is  right.  ,    r^.    ,  ■      •  ,  , 

Q.  But  a  flat  rate  of  6i  cents  was  paid?— A.  That  is  right. 

By  Mr.  Kellogg  : 
Q    I  show  you  Exhibit  583  in  six  sheets.     Is  this  one  of  the  col- 
lection vouchers  showing  the  6i-cent  rate  from  Whiting,  Indiana, 
to  East  St.  Louis,  Illinois,  and  the  7-|  cents  from  Whiting,  Indiana, 
to  St.  Louis  proper,  with  the  statement  of  billing  attached?— A.  It  is. 
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Q.  You  took  that  from  the  original  files? — A.  I  did— I  made  a 
copj'  of  it  from  the  original  files. 

Q.  This  is  a  copy  of  the  original  voucher  which  showed  the  rate 
at  which  the  oil  paid  from  Whiting  to  East  St.  Lonis  and  from 
Whiting  to  St.  Louis  proper  ?— A.  That  is  right. 

Q.  One  6i,  and  the  other  7f  per  hundred  pounds? — A.  That  is 
right. 

Q.  And  attached  to  this  is  a  copy  of  the  billing  as  it  was 

3314  attached  to  the  original? — A.  That  is  right,  with  the  state- 
ment of  the  billing. 

Q.  No  rate  stated  in  the  billing  at  all? — A.  No  rate  indicated 
opposite  each  individual  car,  in  the  statement  of  billing,  nor  any 
charges  opposite  such;  but  opposite  the  total,  at  the  bottom  of  the 
list  of  cars,  is,  I  think,  set  forth  the  rate.  (After  referring  to 
papers.)     Yes,  the  rate  is  set  forth  there. 

Q.  And  the  totals  are  stated  in  the  bill  itself? — A.  Yes,  both  on 
the  list  of  billing  and  on  the  bill  rendered  to  the  Standard  Oil 
Company. 

Q.  Did  all  of  the  bills  presented  to  the  Standard  Oil  Company  be- 
tween those  dates,  that  is,  between  January,  1899,  and  June,  1905, 
show  that  the  oil  shipped  from  Whiting  to  East  St.  Louis  paid  a 
like  rate  of  6|-  cents  a  hundred,  and  that  shipped  to  St.  Louis,  a 
cent  and  a  half  a  hundred  more?— A.  That  is  right,  with  the  slight 
qualification  I  have  previously  mentioned,  as  to  the  minimum  bridge 
charge  of  $4.50  per  car. 

Q.  In  some  cases  ? — A.  In  some  few  cases. 

Q.  And  between  July,  1905,  and  November,  1905,  it  showed  the 
10-cent  rate  and  11 J  cent  rate? — A.  That  is  right.    ' 

Q.  The  vouchers  showed  that.  July,  1905,  was  after  the  investi- 
gation by  the  Department  of  Commerce  and  Labor  had  been  started, 
was  it  not  ? — A.  It  was. 

Q.  And  after  this  6-cent  rate  had  been  called  to  the  attention  of 
the  Chicago  &  Eastern  Illinois?— A.  Not  directly  by  the  Bureau  of 
Corporations,  no. 

3315  ,Q.  Well,  do  you  know  that  it  was  after  it  had  been  called 
to  their  attention  ?— A.  I  do.    I  have  testified  to  that  effect. 

Q.  And  that  road  then  took  out  the  6^  cent  rate  and  put  in  the 
10-cent  rate  ? — A.~  That  is  right. 

Q.  xlnd  ever  since  that,  the  10-cent  rate  has  been  in  force ;  that  is 
correct,  isn't  it?— A.  Down  as  far  as  I  have  examined  the  tariffs; 
into  1906  sometime. 

Q.  Yes— I  am  speaking  of  the  10-cent  rate  to  East  St.  Louis  from 
Whiting. — A.  Yes. 

Q.  And  that  tariff  was  filed  with  the  Commission  about  January, 
1906?— A.  Yes.  •^' 

Q.  And  since  about  the  year  1906,  the  form  of  tariff  of  the  C.  & 
E.  I.  has  changed,  so  as  to  read  from  T^^Tiiting,  on  the  face  of  the 
tariff,  hasn't  it?— A.  That  is  right. 
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Q.  And  is  not  made  applicable,  by  a  foot-note  or  any  other  state- 
ment on  the  face  of  the  tariff? — A.  Other  than  the 

Mr.  Rosenthal.  Never  was  a  foot-note,  was  there? 
Mr.  KiiLLOGG.  Well,  it  was  very  obscure.    Something ;  I  don't  know 
what  you  would  call  it.    I  wont  call  it  a  foot-note. 

Mr.  EosENTHAL.  If  you  think  it  is  obscure,  and  insist  on  that 
statement  standing  in  the  record,  we  will  have  to  have  the  original 
put  in. 

Mr.  Kellogg.  It  is  in  now. 

Mr.  Rosenthal.  (Referring  to  a  paper.)  I  dont  think  there  is 
anything  obscure  about  that. 

Mr.  Kellogg.  Well,  I  am  perfectly  willing  that  the  original 

3316     should  be  subject  to  inspection ;  and  I  am  willing  to  stipulate 

that  either  party  may  refer  to  the  original  at  any  time,  on 

any  argument  of  this  case,  with  the  same  force  and  effect  as  though 

it  were  in  evidence. 

Mr.-jRosENTHAL.  All  right.    Very  well. 
Witness.  I  have  not  the  question  in  mind. 

Mr.  Kellogg.  Perhaps  I  better  re-state  it.  Mr.  Rosenthal  thinks  I 
ought  not  to  call  it  a  foot-note — and  I  want  to  accommodate  him. 

Q.  After  what  date  did  the  tariff  of  the  C.  &  E.  I.  show  on  its  face, 
from  the  towns  named,  that  it  applied  to  ^Vhiting  instead  of  to  Dol- 
ton?— A.  The  first  date  on  which  the  Chicago  &  Eastern  Illinois 
Railway  had  effective  a  tariff  reading  directly  and  without  the  in- 
sertion of  any  note  or  the  use  of  any  application  sheet,  from  Whit- 
ing, Indiana,  to  East  St.  Louis,  Illinois,  on  oil,  was  January  8,  1906. 
Prior  to  that  time,  the  rates  from  Whiting  were  made  either  by  a. 
note  inserted  below  the  statement  of  rates  on  the  tariffs,  or  by  apph- 
cation  sheets.  . 

Q.  That  is  what  I  wanted  to  get  at.    That  date  is  January  what  (— 

A.  January  8,  1906. 

Mr.  Rosenthal.  Are  you  through  with  that? 
Mr.  Kellogg.  Yes,  you  may  ask  him. 

By  Mr.  Rosenthal  : 

Q   What  you  call  a  note  on  the  tariff  is  the  following  statement, 

appearing  in  the  middle  of  the  page,  in  the  same  sized  type  as  the 

rest  of  the  tariff  is  printed,  and  just  as  prominently  placed 

3317    upon  the  page  as  any  other  word  upon  the  page,  to  wit :  "  Out 

of  the  above  rate  we  will  absorb  not  to  exceed  $3.00  per  car, 

C    &  C    T    switching,  on  shipments  from  Whiting,  Indiana,"  is  it 

not«— A    The  note  to  which  I  refer  is  in  the  language  which  you 

have  mentioned,  and  appears  about  the  middle  of  the  page,  and  is 

below  that  part  of  the  tariff  which  names  Dolton,  Illinois,  and  East 

St.  Louis,  Illinois,  and  below  the  rate,  and  below  the  statement  o±  the 

date  issued  and  effective.  „      *     o  v,  ^     j.-  n 

Q.  But  substantially  in  the  middle  of  the  page?— A.  Substantially 

in  the  middle  of  the  page.  ^  .,     .    •«  ■        ■  ,  a9     \ 

Q.  In  the  same  sized  type  as  the  rest  of  the  tariff  is  printed^— A. 

That  is  right. 
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Q.  And  prominent  enough  to  catch  the  eye  at  once  of  any  per- 
son who  was  examining  that  tariff  ? — A.  I  think  not. 

Q.  Very  good.  By  the  way,  how  extensively  have  you  examined 
other  tariffs  of  other  railroads,  for  the  purpose,  if  at  all,  of  making 
a  coniparison  of  such  a  paragraph  as  you  have  designated  as  a  note 
on  this  tariff? — A.  Oh,  I  have  examined  a  great  many. 

Q.  Of  what  other  roads? — A.  Of  very  numerous  railways. 

Q.  Name  some  of  them.— A.  Chicago  &  Alton,  Chicago,  Burling- 
ton &  Quincy,  Chicago,  Eock  Island  &  Pacific. 

Q.  What  tariff  of  the  Chicago,  Rock  Island  &  Pacific  have  you 
ever  examined,  that  had  upon  its  face  a  note  similar  to  that?— A.  I 
cannot  now  recall  any  such. 

Q.  Can  you  name  one?— A.  I  certainly  could  not,  from  memory. 

Q.  Can  you  of  the  Chicago  &  Alton? 

Mr.  KJELLOGG.  He  doesnt  claim  to  say  that  they  had  notes  like 
this. 
3318        Mr.  EosENTHHAL.  Oh,  yes,  he  does. 

Mr.  Kellogg.  Why,  no;  he  doesn't  make  any  such  state- 
ment. 

Witness.  No  ;  I  didn't  make  any  such  statement  as  that. 

Mr.  Kellogg.  In  fact,  they  don't  have. 

Mr.  EoSENTHAL.  Well,  let  me  cross-examine. 

Mr.  Kellogg.  He  don't  understand  you.  I  have  a  right  to  correct 
him,  when  he  don't  understand  you. 

Witness.  Oh,  I  understand  the  question.  I  never  said  that  there 
was  any  tariff  that  contains  notes  of  that  character.  I  do  not  know 
how  I  can  answer  your  question.  I  can  not  of  course  recall  the 
phraseology  of  individual  tariffs  which  I  have  examined. 

Mr.  EosENTHAL.  All  right.    Where  is  the  original  of  that? 

The  witness  produced  a  paper,  which  was  handed  to  Mr.  Eosenthal. 
By  Mr.  Kellogg: 

Q.  Did  you  make  a  calculation  of  the  total  shipments  between  any 
particular  periods  and  the  rate  the  shipments  actually  did  pay,  to 
show  the  extent  of  the  traffic?— A.  I  did.  Do  you  wish  that  state- 
ment? 

Q.  Yes.— A.  I,  with  the  assistance  of  others,  copied  off  from  the 
collection  vouchers  of  the  Chicago  &  Eastern  Illinois  Eailroad  cov- 
ering the  shipments  of  oil  from  Whiting  to  East  St.  Louis,  the' total 
weight  of  the  oil  covered  by  each,  and  the  amount  of  charges  thereon, 
as  shown  either  on  the  statement  of  billing  or  on  the  bill  addressed 
to  the  Standard  Oil  Company  itself.  I  did  this  with  the  collection 
vouchers  for  the  month  of  January  and  the  month  of  June    1899- 

the  same  months  of  1900  and  1901;  for  the  months  of  January 
8319     and  July,  1902 ;  for  all  the  months  of  1903 ;  so  far  as  the  bills 

were  present  m  the  office,  the  exception  being  the  second  half  of 
June,  1903,  and  the  first  half  of  August,  1903.  In  other  words  I 
took  off  these  figures  for  the  equivalent  of  eleven  months  during  the 
year  1903.    During  1904  I  took  them  off  from  the  collection  vouchers 
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for  the  entire  year,  but  the  vouchers  for  the  entire  month  of  Septem- 
ber, 1904,  and  the  entire  month  of  November,  1901,  were  missing  from 
the  file,  so  that  the  figures  I  have  cover  ten  months.  I  took  the 
figures  off  also  for  the  period  from  January  to  June,  1905,  covering 
all  the  collection  vouchers  which  were  in  the  office,  and  during  that 
period  there  was  missing  the  voucher  for  the  second  half  of  March, 
1905,  so  that  the  figures  which  I  have  cover  5J  months,  ending  with 
June,  1905.  During  the  period  from  January,  1903,  to  June,  1905, 
these  collection  vouchers  showed  shipments  of  101,480,526  pounds; 
that  is  to  say,  this  is  the  weight  shipped  during  a  period  of  26^ 
months.  There  would  have  been  30  months  all  together,  if  certain  of 
the  data  had  not  been  missing.  The  amount  of  freight  charges  ap- 
pearing on  the  collection  vouchers  for  this  weight  of  oil  was  $64,- 
845.19.  This  is  equivalent  to  an  average  of  6.39  cents  per  100  pounds; 
the  average  resulting,  of  course,  from  the  fact  that  part  of  the  ship- 
ments were  at  6^-  cents  and  part  at  7f ,  giving  an  average  different 
from  either  of  those  figures.  I  have  also  the  quantities  for  the  two 
months  of  each  year  previous  to  1903,  which  I  took  off  (if  you  care 
to  have  them  in  the  record) 

3320  Q.  State  them.— A.  For  January  and  June,  1899,  6,901,074 
pounds,  the  freight  charges  thereon  being  $4,313.17,  or  an  aver- 
age of  6.25  cents  per  hundred  pounds.  For  January  and  June,  1900,  the 
weight  of  the  oil  covered  by  the  collection  vouchers  was  4,280,448 
pounds,  and  the  amount  of  freight  charges  $2,675.27,  or  an  average  of 
6.25  cents.  For  January  and  June,  1901,  the  weight  of  the  oil  was 
6,957,479  pounds,  and  the  freight  charges  $4,348.42.  For  the  months 
of  January  and  July,  1902,  the  weight  of  the  oil  was  10,334,092 
pounds,  and  the  freight  charges,  $6,458.81.  For  both  of  these  last 
mentioned  periods  (1901  and  1902)  the  average  rate  charged  was  6.25 
cents  per  hundred  pounds.  I  should  add  that  during  this  period 
there  appeared  no  shipments  bearing  rates  to  St.  Louis  of  7|  cents, 
but  the  charges  were  all  at  the  East  St.  Louis  rate  of  6J  cents. 

Paper  marked  Petitioner's  Exhibit  584 — three  sheets. 

Q.  I  show  you  Petitioner's  Exhibit  584,  in  three  sheets.  Is  that 
another  copy  of  a  collection  voucher? — A.  It  is.  It  covers  the  first 
half  of  the  month  of  December,  1903. 

Q.  Are  the  attached  billings,  in  two  sheets,  copies  of  the  original 
that  you  found  in  the  office  of  the  C  &  E.  I.  Eailway?— A.  They  are. 

Q.  These  consist  of  two  cars? — A.  Only  two  cars  during  that 
month,  yes. 

The  exhibit  was  shown  to  Mr.  Eosenthal. 

Mr.  Kellogg.     I  offer  this  exhibit  in  evidence. 

Q.  I  call  your  attention  to  a  statement  on  the  attached  biU- 

3321  ing,  and  ask  you  to  read  the  same  in  evidence. — ^A.  At  the  head 
of  the  first  page  of  the  statement  of  billing,  appear  these  words : 

"  Trilling  covering  oil  shipments  from  Whiting,  Indiana,  destined  to 
Standard  Oil  Company,  East  St.  Louis,  on  which  charges  will  be  col- 
lected by  Mr.  C  W.  Hillard,  Treasurer,  per  William  Campbell  letter 
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9/22,  No.  1871."  Some  of  the  words  are  abbreviated.  I  have  read 
them  in  full. 

Q.  Did  you  make  inquiries  about  this  letter  referred  to  in  tliis  head- 
ing?— A.  I  did. 

Q.  Of  whom  ? — A.  Of  Mr.  J.  J.  Duck,  the  Assistant  Auditor  of  the 
Chicago  &  Eastern  Illinois.  I  asked  him  to  furnish  me  a  copy  of  the 
letter.     He  stated 

Mr.  EosENTPiAL.  I  object  to  any  conversation  between  the  witness 
and  this  party,  upon  the  ground  that  it  is  hearsay.  Did  he  furnish 
it? — A.  He  did  not.     He  said  that  the  file  containing  that  letter 

Mr.  Rosenthal.  Wait  a  minute.  You  were  simply  asked  if  he 
furnished  it. 

0..  He  did  not?— A.  He  did  not. 

Q.  What  did  he  say? 

Mr.  Rosenthal.  That  I  object  to,  upon  the  ground  that  it  is  hear- 
say. 

A.  He  said  that  he  had  made  a  search  for  the  file  containing  that 
letter,  to  wit,  No.  1871,  and  had  been  unable  to  find  the  entire  file.  He 
said  that  he  had  no  doubt  that  the  letter  referred  to  was  the  authority 
to  the  agent  to  bill  the  oil  without  showing  the  charges,  and  to 
3322  send  the  statement  of  billing  to  the  treasurer  for  collection,  in 
the  manner  which  was  actually  done.  I  should  state,  aside 
from  that,  that  some  of  the  other  collection  bills  which  I  examined 
had  similar  phraseology,  referring  to  this  letter,  and  that  in  one  of 
them  at  least  the  reference  was  to  a  letter  of  9/22/1902,  that  is,  Sep- 
tember 22.  1902. 

Q.  Well,  this  bill  on  which  this  statement  js  made,  is  addressed  to 
the  Standard  Oil  Company,  Chicago? — A.  Yes. 

Q.  And  the  billing  attached,  on  which  the  memoranda  appear,  was 
attached  to  the  bill  addressed  to  the  Standard  Oil  Company? — A. 
Yes.  The  William  Campbell  referred  to  was  the  General  Freight 
Agent  of  the  C.  &  E.  I. 

Q.  How  many  way-bills  of  the  Chicago  &  Eastern  Illinois,  to  East 
St.  Louis  and  to  Grrand  Junction  did  you  examine,  in  which  there 
were  no  freight  charges  stated?— A.  On  shipments  to  East  St.  Louis 
I  should  estimate  the  number  of  way-bills  examined  by  me  or  by 
my  assistants  under  my  immediate  direction,  which  showed  no  freight 
charges,  was  in  the  neighborhood  of  three  or  four  hundred,  at  least 
more  than  two  hundred,-  of  which  I  have  definite  evidence.  In  the 
case  of  the  Chicago  &  Eastern  Illinois  Railroad,  on  shipments  to 
Grand  Junction,  my  assistants  and  myself  examined  press  copies  of 
in  the  neighborhood  of  two  hundred  way-bills  which  showed  no 
freight  rates,  and  we  examined  a  very  much  larger  number  of  original 
way-bills,  in  which,  as  I  have  already  described,  the  rates  were  shown 
in  a  different  colored  ink  and  hand-writing. 

Q.  Mr.  Schindler  examined  a  great  many  more,  did  he  not?— A. 
I  am  so  informed,  yes.  I  cannot  testify  as  to  what  he  ex- 
amined. 
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3323  Mr.  Kellogg.  I  think  that  is  all  I  wish  to  ask  Mr.  Durand  as 
to  the  situation  on  these  particular  railroads.     There  may  be 

other  roads  where  I  may  want  to  recall  him. 

Mr.  EosENTHAL.  Well,  I  will  reserve  cross-examination  until  you 
get  that. 

Mr.  Kellogg.  I  dont  Itnow  as  I  will  recall  him.  There  may  be 
some  places  where  he  has  examined  with  Mr.  Schindler  on  other  mat- 
ters, but  this  is  substantially  Mr.  Durand's  testimony.  If  you  are  go- 
ing to  cross-examine,  I  would  rather  you  would  do  it  now. 

Mr.  Rosenthal.  We  would  like  to  reserve  the  cross-examination 
of  Mr.  Durand,  for  the  time  being. 

Q.  Did  you  examine  other  way-bills,  of  other  classes  of  freight? — 
A.  No,  only  in  the  most  incidental  manner,  as  we  were  examining 
the  way-bills  of  oil.  We  did  examine  the  way-bills  of  a  great  many 
other  oil  shipments  than  those  destined  to  points  mentioned. 

Q.  I  mean  to  other  places. — A.  To  other  places,  yes,  over  the  same 
railroad — the  Chicago  &  Eastern  Illinois. 

Q.  Was  it  those  other  way-bills  that  you  were  talking  about — the 
number,  or  the  number  of  the  shipment? — A.  No,  I  was  speaking 
about  the  number  of  way-bills  which  I  examined,  to  East  St.  Louis 
and  to  Grand  Junction,  which  showed  no  freight  rate. 

Q.  Did  you  find  any  way-bills  on  oil  to  other  places,  with  the  rate 
left  blank,  or  what  you  call  "blind"  billing? — A.  I  did  not. 

3324  I  examined  a  great  many  way-bills,  that  is,  I  and  my  assist- 
ants, over  the  Chicago  &  Eastern  Illinois  Railroad,  to  a  great 

many  destinations  on  that  railroad,  and  also  on  its  connections,  and 
we  found  no  other  instances,  except  on  shipments  to  East  St.  Louis 
and  Grand  Junction,  in  which  these  way-bills  did  not  show  a  freight 
rate  and  charges  computed  thereon.  And  we  found,  also,  or  rather 
we  were  furnished  also,  no  other  collection  vouchers  for  the  collec- 
tion of  freight  charges  on  oil  shipments,  except  those  on  shipments  to 
East  St.  Louis,  Grand  Junction  and  Evansville. 

Mr.  Kellogg.  That  is  all  I  want  to  ask  you. 

Mr.  Rosenthal.  We  would  like  to  reserve  our  cross-examination 
of  Mr.  Durand. 

Mr.  Kellogg.  I  object  to  that,  because  I  am  through  with  Mr. 
Durand  on  this  matter,  and,  if  I  recall  Mr.  Durand,  it  may  be  on 
something  else  in  the  case.  If  you  want  to  cross-examine  Mr.  Durand 
you  can  cross-examine  him  now. 

Mr.  Rosenthal.  Well,  you  see  now  you  are  beginning  to  see  the 
force  of  my  criticism  of  the  stenographer  for  omitting  what  he 
omitted  here  day  before  yesterday,  as  I  had  this  very  thing  in  mind 
and  stated  there  just  what  I  have  now  stated  here  with  respect  to  the 
cross-examination  of  Mr.  Durand. 

Mr.  Kellogg.  State  it  again. 

Mr.  Rosenthal.  I  now  propose  to  reserve  the  right  to  cross-examine 
ing  that  we  should  have  the  right,  before  this  case  closes,  to  check  up 
various  things  that  he  has  testified  to.  And  that  was  specifically 
agreed  to,  in  the  course  of  this  running  comment  here  the  other  day, 
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and  it  was  because  of  that  that  I  forced  the  situation  the  other 

3325  day,  and  it  was  because  of  that  that  I  was  so  anxious  that  the 
stenographer  should  not  have  omitted  that  which  he  did  omit. 

Counsel  for  the  Government  here  confronts  us,  you  know,  with  a  wit- 
ness who  has  been  months  in  checking  up  documents,  and  which  we 
have  permitted  him  to  make  secondary  proof  of,  with  the  understand- 
ing that  we  should  have  the  right,  before  this  case  closes,  to  check  up 
the  whole  subject  matter  of  Mr.  Durand's  testimony,  in  so  far  as  the 
testimony  is  secondary.  And  now  we  are  called  upon  to  cross-examine 
him,  before  we  are  given  any  opportunity  to  check  up  this  testimony. 
So  we  insist  that  we  have  the  right  specifically  reserved  to  cross- 
examine  Mr.  Durand  at  any  time  during  this  hearing,  after  we  have 
completed  whatever  checking  up  process  we  may  see  fit  to  make. 

Mr.  Kellogg.  Well,  I  shall  certainly  object  to  that.  And  if  I  ever 
made  an  agreement  that  Mr.  Durand's  cross-examination  could  go 
indefinitely,  I  dont  know  when  I  made  it.  I  submit  it  to  the  Ex- 
aminer. They  can  have  time  to  check  this  up.  They  have  had 
months.  They  knew  all  these  figures  and  tariffs  and  everything,  and 
have  known  it  for  many  months.  Mr.  Durand  has  testified  here,  and 
they  can  recall  him  at  any  time  they  desire  and  ask  him  any  questions, 
before  we  close  our  testimony.  But  to  say  that  they  are  going  to  let 
the  entire  cross-examination  of  Mr.  Durand  go  to  such  a  time  as  it 
may  suit  Mr.  Kosenthal's  convenience  to  cross-examine  him,  I  shall 
not  agree  to — that  is  all  there  is  to  it.  I  am  perfectly  willing  that 
they  shall  have  all  the  time  they  desire,  to  check  up  these  figures. 
Anybody  needs  to  check  those  up,  for  minor  errors  that  may 

3326  have  crept  into  the  testimony.     We  should  want  to  do  that 
ourselves. 

The  Examinee.  Well,  if  Mr.  Rosenthal  doesnt  want  to  cross- 
examine  Mr.  Durand  now,  I  am  inclined  to  think 

Mr.  Rosenthal.  That  is  not  the  question.  The  question  that  I  am 
precipitating  is,  to  get  a  ruling  from  you  to  give  me  the  right  to  cross- 
examine  him  at  some  time  in  the  future,  in  line  with  what  was  said 
day  before  yesterday.  Now  the  express  statement  is  made  by  counsel 
for  the  Government  that  they  are  not  entirely  through  with  Mr. 
Durand. 

Mr.  Kellogg.  I  dont  know  whether  we  are  or  not. 

Mr.  Rosenthal.  Yes — he  doesnt  know  whether  they  are  or  not. 

The  Examinee.  I  understand  him  to  say  that  he  is  through  with 
this  branch  of  the  testimony. 

Mr.  Kellogg.  Yes,  certainly. 

Mr.  MiLBTJEN.  We  are  not  willing  to  take  up  one  branch  and  exam- 
ine him,  anfi  take  up  another  branch. 

Mr.  Rosenthal.  We  dont  want  to  cross-examine  by  piecemeal,  to 
begin  with. 

Mr.  Kellogg.  You  have  been  doing  it  for  days,  and  we  have  given 
you  every  opportunity  to  chip  in  whenever  you  wanted  to. 

Mr.  Rosenthal.  Oh,  I  understand.  We  have  been  doing  it  on  iso- 
lated things  here.    But  here  is  a  witness  who  has  testified  to  a  mass 
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of  statistical  details,  as  the  result  of  an  examination  made  by  him  of 

files  in  different  railway  offices.    Now  as  to  whether  we  may  wish  to 

recall  him  in  a  few  days  from  now,  or  at  any  time  before  this 

3327  case  closes,  for  cross-examination,  is  a  matter  entirely  within 
the  discretion  of  the  Examiner  to  grant  or  deny.    And,  in  view 

of  all  the  circumstances,  and  in  view  of  the  cha;racter  of  the  examina- 
tion, and  in  view  of  its  secondary  nature,  and  in-  view  of  the  express 
agreement  that  we  have  the  right  to  check  up  everything  that  he  has 
testified  to,  we  ought  not  to  be  called  upon  to  cross-examine  him  until 
we  have  had  an  opportunity  to  carefully  scrutinize  his  testimony  for 
the  purpose  of  determining  just  what  we  want  to  do  in  regard  to  it. 
What  possible  harm  can  be  done?  It  does  not  take  any  more  time  to 
cross-examine  him  at  some  time  in  the  future,  before  this  case  closes, 
or,  indeed,  as  much  time,  as  to  cross-examine  him  now.  It  does  not 
delay  the  final  closing  of  this  case  one  minute.  It  is  simply  a  question 
as  to  the  order  in  which  we  shall  take  it,  that  is  all. 

Mr.  ItELLOGG.  If  I  demanded  the  same  right,  of  every  witness  that 
is  put  on  here,  to  take  my  own  time  to  cross-examine  him,  I  dont 
know  when  this  case  would  end. 

The  Examiner.  I  think,  in  view  of  the  character  of  the  testimony, 
and  the  circimistances  under  which  it  is  taken,  that  the  defendant  has 
a  right  to  make  some  examination,  if  he  says  that  it  is  necessary, 
before  beginning  his  cross-examination.  The  thing  I  want  to  guard 
against  is  the  keeping  of  the  case  open  on  the  Government  side  for  an 
indefinite  period,  for  the  purpose  of  making  such  cross-examination. 
1  think  there  should  be  some  understanding  as  to  when  that  shall  be 
done,  or  at  least  that  it  shall  not  prolong  this  side  of  the  case. 

Mr.  Rosenthal.  No,  but  what  I  understood  you  to  rule  the 

3328  other  day — ^what  you  have  now  said  is  perfectly  agreeable  to 
us,  so  far  as  it  goes — ^but  what  I  understood  you  to  say  the 

other  day  was  that  you  could  see  no  objection  to  Mr.  Durand  being 
recalled  even  while  we  were  on  our  side  of  the  case,  and  being  exam- 
ined then. 

Mr.  Kellogg.  Why,  certainly;  you  can  call  him  any  time  you 
wish.     But  that  is  not  cross-examination. 

The  Examinee.  I  did  so  state,  and  that  was  agreed  to  by  the  Gov- 
ernment. 

Mr.  EosENTHAL.  Yes,  I  so  understood  it. 

Mr.  Kellogg.  But  I  never  agreed  that  I  would  make  it  convenient 
to  go  any  place  to  cross-examine  a  witness  that  we  had  here  on  this 
railroad  testimony.  I  am  going  to  close  this  testimony  within  a  few 
days,  and  when  we  leave  that  we  go  on  to  something  else  and  go 
away  from  here,  and  I  am  not  coming  back  or  trot  Mr.  Durand  all 
over  the  United  States  to  have  those  people  cross-examine  him. 

The  Examinee.  I  dont  understand  that  that  is  asked  for. 

Mr.  Kellogg.  That  is  just  what  they  want  to  do. 

Mr.  Rosenthal.  When  we  ask  for  that,  it  will  be  time  enough  for 
Bro.  Kellogg  to  say  that  that  is  what  we  want  to  do. 
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The  Examinee.  My  idea  would  be  that  the  defendant  would  have 
a  right  to  reserve  its  cross-examination,  if  it  desired,  at  any  time  dur- 
ing this  present  hearing  here  in  Washington. 

Mr.  EosENTHAL.  Yes — I  think  we  will  be  able  to  conclude  the 
cross-examination  of  Mr.  Durand  before  we  get  away  from  Wash- 
ington. 

3329  Mr.  Kellogg.  Well,  I  know  you  will,  if  you  cross-examine 
him.    I  can  tell  you  that. 

Mr.  EosENTHAL.  Well,  it  so  happens,  you  know,  that  you  only  run 
your  side  of  this  case,  and  that  we  have  something  to  do  with  deter- 
mining whom  we  shall  examine  or  cross-examine. 

The  Examiner.  I  dont  think  it  is  necessary  to  go  any  further  than 
that,  at  this  time.  I  think  you  should  have  the  right  to  make  this 
cross-examination  at  any  time  during  this  hearing. 

Mr.  EosENTHAL.  Yes. 

The  Examinee.  I  want  to  say,  Mr.  Eosenthal,  in  regard  to  what 
you  said  about  the  stenographer  leaving  out  that  colloquy  that  oc- 
curred here  the  other  day,  that  that  was  my  understanding,  also ;  that 
he  was  instructed  that  that  should  not  go  into  the  record.  I  may  be 
mistaken,  but  that  is  my  impression. 

Mr.  EosENTHAL.  Well,  I  think  you  are  entirely  mistaken  about  - 
that.  There  was  somthing  said  about  some  things  not  going  into  the 
record,  but  I  certainly  could  not  have  given  the  instruction,  because  I 
precipitated  the  controversy  for  the  express  purpose  of  getting  certain 
things  into  the  record.  Therefore,  in  the  very  nature  of  things,  I 
could  not  have  instructed  or  acquiesced  in  any  such  instruction. 

The  Examiner.  Well,  it  is  unfortunate,  if  that  was  your  purpose, 

that  that  was  not  taken  down.    But  I  am  under  the  impression  that 

during  that  time  something  was  said  by  somebody  about  it  not  going 

in,  because  it  struck  me  that  that  was  a  matter  appropriate 

3330  for  the  record,  and  I  saw  that  it  was  not  going  into  the  record, 
and  that  is  why  the  impression  was  made  upon  me.    I  am  quite 

sure  that  something  was  said  by  somebody  at  that  time.  But  the  dif- 
ficulty with  that  matter  is  that  this  proceeding  is  somewhat  informal, 
and  no  matter  how  explicit  an  instruction  you  may  give  to  the  stenog- 
rapher to  take  everything  unless  indicated  to  the  contrary,  there  are 
little  by-plays  and  things  said  between  counsel  which  obviously  are 
not  intended  for  the  record. 

Mr.  Eosenthal.  Yes,  I  appreciate  that. 

The  Examinee.  And  there  must  be  some  discretion  in  the  stenogra- 
pher, no  matter  what  the  rule  is. 

Mr.  Eosenthal.  I  appreciate  that. 

Mr.  Kellogg.  Well,  I  gave  no  instructions  to  the  stenographer 
whatever.  Mr.  Eosenthal  has  never  claimed  that  I  have.  And  if 
I  made  any  agreement,  in  that  conversation  or  otherwise,  that  Mr. 
Durand  or  any  witness  could  be  re-called  at  any  time  and  in  any 
place  in  the  United  States,  on  any  subject,  by  him,  I  never  heard  it. 
I  would  not  make  such  an  agreement.    And  if  you  are  intending  to 
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get  such  an  agreement  out  of  me,  you  make  a  mistake,  that  is  all  I 
can  say  about  it. 

Mr.  EosENTHAL.  In  anything  I  may  have  said,  I  did  not  wish  to  be 
understood  as  saying  that  the  stenographer  had  omitted  intention- 
ally anything  from  this  record. 

Mr.  Kellogg.  You  come  pretty  near  saying  it. 

Mr.  Rosenthal.  I  know  that  he  would  not.  And  if  it  was  done, 
it  was  done  because  he  understood  that  it  was  by  agreement.  That, 
I  know. 

3331  The  Examinee.  That  suggestion,  about  recalling  witnesses, 
I  think  I  made  myself,  in  the  first  instance.    It  happens  very 

frequently,  in  a  trial,  that  either  side  has  occasion  to  recall  a  witness 
for  a  specific  thing  for  a  question  or  two.  That  is  a  privilege  which 
any  court  will  grant.  That  does  not, mean,  of  course,  that  a  witness 
may  be  recalled  at  any  time  for  an  extensive  examination. 

Mr.  Kellogg.  No. 

Mr.  EosENTHAL.  Isnt  that  particularly  true  in  this  kind  of  an 
examination?  And  has  any  one  indulged  in  that  practice  more  than 
counsel  for  the  Government?  There  was  hardly  a  witness  called  in 
New  York  who  was  not  repeatedly  recalled  a  dozen  or  fifteen  or 
twenty  times  after  he  was  apparently  finally  excused. 

The  Examinee.  I  dont  think  we  will  have  any  difficulty.  The 
only  thing  we  want  to  bear  in  mind  is  that  we  want  to  keep  at  this 
thing  until  we  get  through  with  one  side  of  the  case.  We  want,  of 
course,  to  avoid  going  back  to  places. 

Mr.  Eosenthal.  I  think  that  is  true,  but  I  think  that  the  Exam- 
iner should  realize  that  counsel  for  the  defendants  are  entitled  to  a 
great  deal  of  consideration  because  of  the  manner  in  which  they 
have  permitted  this  testimony  to  go  in.  I  think  it  is  safe  to  say  that 
we  have  shortened  by  almost  a  year  the  taking  of  this  testimony, 
had  we  insisted  upon  its  being  taken  in  accordance  with  the  rules 
of  evidence. 

The  Examinee.  I  recognize  that,  Mr.  Eosenthal.     I  also 

3332  will  say  that  my  judgment  quite  coincides  with  yours — that 
it  was  a  wise  policy  to  pursue. 

Mr.  Kellogg.  Just  as  much  for  his  advantage  as  ours,  just  exactly. 

The  Examinee.  At  the  same  time,  I  do  think  that  the  defendant 
has  shown  a  very  proper  spirit  in  facilitating  the  production  of  his 
testimony.     It  has  shortened  the  time,  undoubtedly. 

Mr.  MiLBTJEN.  We  are  all  cleaned  up  to  date.  We  havent  any 
witnesses  to  cross-examine  on  anything.  And  I  have  no  doubt 
they  will  get  around  to  Mr.  Durand  and  cross-examine  him,  without 
any  delay  in  this  case. 

Mr.  Eosenthal.  After  I  have  studied  his  testimony,  I  may  not 
wish  to  cross-examine  him  at  all.  Instead  of  rambling  along  here 
for  half  a  day  or  a  day,  we  may  thereby  save  much  time. 

The  Examinee.  Anything  further,  Mr.  Kellogg  ? 

Mr.  Kellogg.  That  is  aU  now. 
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3333  T.  C.  M.  ScHiNDLER,  called  on  behalf  of  the  Petitioner,  being 
duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Kellogg  : 

Q.  Mr.  Schindler,  give  us  your  full  name  and  your  residence. — ^A. 
T.  C.  M.  Schindler,  Washington,  D.  C. 

Q.  What  is  your  business? — A.  I  ani  special  agent  of  the  Bureau 
of  Corporations. 

Q.  Have  you  ever  been  in  the  railroad  business — A.  I  have. 

Q.  How  many  years? — A.  From  August,  1876,  until  May  1905, 
with  an  interval  of  probably  a  year  and  a  half  or  two  years. 

Q.  With  what  railroads,  and  in  what  capacity? — A.  First  with 
the  Atlantic  and  Great  Western  Railroad,  in  the  capacity  of  over 
and  short  clerk  and  rate-clerk,  and  afterwards  with  the  Wabash 
Railroad  for  the  period  of  almost  nine  years,  first  as  voucher  clerk, 
then  as  chief  clerk  to  the  commercial  agent  and  division  freight  agent, 
and  for  about  seven  months  as  secretary  to  the  general  traffic  manager 
of  the  road,  at  St.  Louis ;  and  after  that  as  chief  clerk  to  the  division 
freight  agent.  After  leaving  the  Wabash  I  went  with  the  Cincinnati, 
Jackson  &  Mackinaw,  Railroad,  as  general  Freight  and  Passenger 
Agent  of  their  Michigan  Division,  and  later  was  made  Assistant 
General  Freight  and  Passenger  Agent  of  the  entire  road,  and  later 
was  made  General  Freight  and  Passenger  Agent  of  the  road; 

3334  and  with  the  Cincinnati  &  Northern,  to  which  name  it  was 
changed  subsequently.     I  was  with  that  property  about  fifteen 

years.  And  for  a  period  of  a  little  over  three  years  I  was  general 
freight  agent  of  the  Detroit  Southern  Railroad — coming  from  there 
here  to  Washington. 

Q.  When  did  you  commence  your  employment  with  the  Bureau  of 
Corporations? — A.  June  5,  1905. 

Q.  Are  you  familiar  with  the  system  of  making  rates  by  the  rail- 
roads reaching  the  Ohio  River  from  the  North,  and  the  railroads 
reaching  the  Ohio  River  from  the  South? — A.  I  have  knowledge  of 
the  general  manner  of  making  those  rates,  yes  sir. 

Q.  How  are  they  made? — A.  With  the  exception  of  rates  to  the 
points  known  as  the  Mississippi  Valley  points,  Memphis,  Vicksburg, 
New  Orleans,  and  several  other  points,  the  rates  are  made  on  a  combi- 
nation of  the  rates  to  and  from  the  Ohio  River.  The  proportional  rates 
to  the  Ohio  River,  that  is,  the  class  and  commodity,  and  the  rates 
from  the  Ohio  River,  are  also  shown,  and  in  some  instances  they  have 
been  consolidated.  In  a  number  of  instances  they  are  shown  sepa- 
rately.    That  is  the  basis  from  Chicago,  particularly. 

Q.  Now,  commodities  in  general,  what  is  the  system  of  that?— 
A.  The  system  of  commodities  in  general  is  a  combination  of  the 
rates  to  and  from  the  Ohio  River  crossings. 

Q.  The  Ohio  River  crossings  are A.  Cincinnati,  Ohio,  Louis- 
ville, and  Jeffersonville. 

Q.  Evansville  ? — A.  Evansville,  Cairo,  and  several  others. 

3335  Q.  Is  that  the  practice  in  regard  to  petroleum  rates  from 
points  other  than  Whiting  or  Chicago  ? — ^A.  Yes  sir. 
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Q.  Petroleum  rates  from  Toledo,  Cleveland A.  Toledo,  Cleve- 
land  

Q.  Findlay?— A.  Findlay. 

Q.  Pittsburg? — A.  And  Pittsburg.  Well,  now,  the  Pittsburg 
rates  in  some  instances  are  made  somewhat  differently  from  that.  To 
the  Atlantic  seaboard  on  the  East,  that  is,  I  am  speaking  of  the 
nearest  points — take  Raleigh  and  Savannah,  and  a  number  of  points 
down  on  the  eastern  part  of  the  South,  there  are  published  rates  from 
Pittsburg  territory  into  those  points.  I  dont  know  the  manner  of 
the  division  of  the  rates. 

Q.  But  from  Pittsburg  to  Cincinnati,  say,  for  all  points  South  of 
the  Ohio  River,  west  of  the  Atlantic  coast  line  states,  and  east  of  the 
Mississippi  Valley,  the  rates  on  petroleum  are  by  a  combination  of 
the  locals  to  and  from  the  river,  are  they  ? — A.  Yes  sir,  they  are  gen- 
erally made  that  way. 

Mr.  RosENTHAi.  Are  by  what  ? 

Mr.  Kellogg.  Combination  of  the  local  rates  to  and  from  the  Ohio 
River. 

Witness.  Yes  sir. 

Q.  Now,  there  are  independent  refineries  at  various  points  in 
Northwestern  Pennsylvania,  near  Pittsburg,  called  Oil  City  and  com- 
mon points  ? — A.  That  is  my  understanding,  yes  sir. 

Q.  Do  you  know  whether  there  are  also  independent  refineries  at 
Toledo  and  Cleveland? — A.  That  is  also  my  understanding. 
3336    My   understanding  is  that  there   are  independent  refineries 
there. 

Q.  Did  you  personally  examine  the  way-bills  on  shipments  of  oil 
from  Whiting,  Indiana,  via  the  Chicago  &  Eastern  Illinois  and  the 
Evansville  &  Terre  Haute,  to  Evansville  proper,  or  destined  to  points 
beyond  ? — A.  I  examined  those  original  bills,  yes  sir. 

Q.  Where? — A.  In  Chicago. 

Q.  In  the  office  of  what  company  ?— A.  In  the  office  of  the  United 
States  attorney. 

Q.  You  are  speaking  now  not  of  the  Grand  Junction  rate,  are 

you  ? A.  I  am  speaking  of  Evansville  and  points  beyond  Evansville; 

oil  destined  to  points  beyond  Evansville. 

Q.  Those  were  the  original  way-bills,  that  you  examined? — A.  Those 
were  returned  to  us  as  the  original  way-bills,  and  they  bore  evidence 
of  being  the  original  way-bills. 

Q.  I  show  you  Petitioner's  Exhibit  524,  which  has  been  introduced 
in  evidence  as  a  copy  of  one  of  those  way-bills.  Are  those  the  kind  of 
way-bills  which  you  examined?— A.  Yes  sir,  they  were  similar  to 
that.  That  is,  these  bills  destined  to  points  beyond  Evansville,  the 
number  was  a  Series  "  E,"  as  is  represented  in  that  (indicating)  and 
I  should  say  that  that  is  a  copy  of  one  of  the  ordinary  bills  that 

we  saw.  .  .  .1      r 

Q.  That  is,  those  where  the  oil  was  destmed  to  points  south  oi 

Evansville.  they  were  marked  Series  "  E  ?"— A.  Yes  sir. 

Q.  How  were  those  marked  which  were  destined  to  Evansville 

locaily?— A.  I  cant  recall  whether  they  had  a  series  or  not,  Mr.  Kel- 
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logg.     But  there  was  a  difference  between  them  that  made 

3337  it  easy  to  designate  the  two  without  even  looking  at  the  desti- 
nation of  the  property. 

Q.  How  many  original  way-bills  did  you  examine,  and  between 
what  dates  were  those  way-bills?  Have  you  a  memoranda  of  it? — A. 
I  have  just  a  slight  memorandum  here,  that  I  put  in  my  pocket.  I 
have  not  made  any  general  memorandum  of  it.  The  way-bills  that  I 
examined  covered  the  period  from  September  1,  1903,  to  December  1, 
190.5,  and  there  were  about  nineteen  hundred  of  them. 

Q.  Nineteen  hundred  ? — A.  Yes  sir,  in  that  period. 

Q.  Did  they  bear  on  their  face  a  rate  of  freight  stated  in  the  way- 
bills ? — A.  Yes  sir. 

Q.  What  rate? — A.  According  to  my  best  recollection,  when  it  was 
shown  that  Evansville  was  the  destination  of  the  oil,  the  bill  indicated 
the  rate  as  8:^  cents  per  hundred  pounds,  and  on  the  billing  covering 
shipments,  the  way-bills  which  were  destined  beyond  Evansville,  the 
rate  on  the  way-bill  was  shown  as  11  cents  per  one  hundred  pounds. 

Q.  Were  there  any  exceptions  that  you  recollect  of  ? — A.  None  that 
I  recall.  There  were  a  number  of  bills  independent  of  those  that  I 
aUude  to,  covering  shipments  of  oil  to  Pacific  Coast  points,  routed  by 
way  of  Evansville  and  to  New  Orleans,  that  showed  entirely  different 
rates. 

Q.  I  am  speaking  now  of  those  destined  to  Evansville  locally,  and 
those  destined  to  points  south  of  Evansville. — A.  South,  not  including 
New  Orleans? 

Q.  No,  not  including  through  shipments. — A.  Those  are  the 

3338  ones  to  which  I  have  alluded. 

Q.  Now,  those  destined  south  of  Evansville  had  a  rate  of  11 
cents  in  ?— A.  The  way-bills  indicated  a  rate  of  11  cents  per  one  hun- 
dred pounds. 

Q.  Were  the  freight  charges  carried  out  at  that  rate  of  11  cents?— 
A.  I  didnt  in  all  cases  figure  the  extension,  but  I  noticed  in  a  good 
many  instances,  where  the  weight  was  an  even  thousand  pounds- 
just  at  a  glance— that  it  was  extended  at  11  cents. 

Q.  ^Vhat  I  mean  is,  did  it  purport  to  be?— A.  It  purported  to  be 
extended  at  11  cents,  yes  sir. 

Q.  The  way-bills  that  were  local  you  said  were  8^  ? — A.  SJ. 

Q.  Did  you  examine  those  with  care?— A.  I  did,  with  considerable 
care,  because  it  was  a  part  of  my  duty  to  separate  the  way-bills  from 
Evansville  proper  and  those  going  beyond,  to  see  just  what  the 
charges  were. 

Q.  In  each  case?— A.  In  each  case.  I  possibly  did  not  critically 
examine  every  way-bill ;  but  in  a  general  way. 

Q.  You  say  you  examined  about  nineteen  hundred  way-bills  ?— A. 
I  passed  about  nineteen  hundred  of  them,  yes  sir.  About  that  num- 
ber passed  through  my  hands. 

Q.  Did  most  of  those  take  the  ll-cent  rate,  or  the  8^  cent  rate?— 
A.  It  is  my  recollection  that  a  majority  of  them,  or  that  the  greater 
number  of  them,  took  the  ll-cent  rate. 
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Q.  What  was  the  origin  or  destination  shown  under  the  head  of 
the  consignor,  connecting  line  reference,  original  car,  way-bill  num- 
ber, and  original  point  of  shipment? — A.  All  of  those  that  I  recall 
indicated  Whiting  as  being  the  point  of  origin,  the  freight  coming 
to  the  Chicago  &  Eastern  Illinois  at  Dolton  or  Chicago.  Some  of  the 
way-bills  read  from  Dolton  and  some  read  from  Chicago. 

3339  Q.  Were  they   all  shipments  for  the  Standard  Oil  Com- 
pany?— A.  That  is  consigned  to  the  Standard  Oil  Company? 

Q.  No,  from  the  Standard  Oil  Company. — A.  That  is  my  under- 
standing, yes  sir. 

Mr.  Rosenthal.  Did  you  examine  them  so  that  you  can  now  tes- 
tify that  is  the  fact? — A.  To  the  best  of  my  knowledge.  "Whilst  I 
couldn't  say  that  I  examined  each  individual  way-bill,  I  examined 
them  in  a  general  way. 

Mr.  Rosenthal.  Did  you  examine  them  sufficiently  so  that  you  can 
now  testify  that  the  Standard  Oil  Company  was  the  consignor  of 
those  shown  in  those  1900  way-bills  and  each  of  them? — A.  In  the 
greater  number  of  cases  I  can,  yes  sir. 

Mr.  Rosenthal.  How  many  of  the  1900  did  you  individually  ex- 
amine, specifically  examine? — A.  That  would  be  difficult  for  me  to 
tell.    I  ran  through  practically  all  of  them  in  a  general  way. 

Mr.  Rosenthal.  How  generally? — A.  To  find  out  the  destination 
of  the  freight,  and,  in  a  great  many  instances,  the  car  number,  the 
way-bill  number,  and  the  weight. 

Mr.  Rosenthal.  But  you  didn't  undertake  to  make  a  specific  ex- 
amination of  each  way-bill? — A.  I  didnt  make  any  abstract  of  the 
way-bill. 

Mr.  Rosenthal.  You  didn't  undertake  to  make  an  examination 
of  each  way-bill  did  you? — A.  Not  a  specific  examination  of  each 
way-bill,  no  sir. 

3340  Mr.  Kellogg.  I  will  find  out  from  Mr.  Schindler,  if  you 
give  me  an  opportunity,  just  what  examination  he  made  and 

what  he  made  it  for. 

Q.  Did  you  go  over  and  handle  everyone  of  those  way-bills  your- 
self?—A.  I  think  I  did,  sir;  yes,  sir. 

Q.  What  particular  items  were  you  looking  for?— A.  The  destina- 
tion, the  way-bill  number,  the  date,  the  car  number,  and  the  weight. 

Q.  And  the  rate,  did  you  say?— A.  And  the  weight;  and  the  rate 
as  well,  yes,  sir. 

Q.  Did  you  sort  out  the  11-cent  rate  from  the  8i  ?— A.  I  sorted  a 
large  number  of  them,  yes,  sir. 

Q.  Each  car  had  a  separate  way-bill,  did  it?— A.  Each  car  was 
covered  by  a  separate  way-bill. 

Q.  And  did  you  examine  about  1900?— A.  About  1900. 

Q.  Where  did  you  do  this? — A.  In  the  preparation  of  the  counts 
in  the  indictment  which  was  returned  at  Chicago. 

Q.  Did  you  personally  examine  the  collection  vouchers,  Mr.  Schin- 
dler?— A.  No,  sir. 
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Q.  Did  you  examine  any  papers  so  that  you  can  testify  that  this 
11-cent  rate  was  or  was  not  paid,  or  did  you  just  examine  the  way- 
bills?— A.  Just  the  way-bills. 

Q.  Did  you  examine  any  way-bills,  either  originals  or  press  copies, 

as  they  are  called,  on  shipments  from  Whiting,  Indiana,  to  Grand 

Junction,  Tennessee,  and,  if  so,  where  did  ypu  examine  these?— 

3341  Af  I  examined  one  hundred  of  the  original  way-bills  covering 
shipments  from  Whiting  to  Grand  Junction  via  the  C.  &  E.  L, 

Evansville  &  Terre  Haute,  and  the  Illinois  Central  Eailroad,  in 
Chicago,  and  I  examined  something  like  fifteen  hundred,  or  some- 
what more  than  that  at  Jackson,  Tennessee. 

Q.  Please  state  the  period  covered  by  these  way-bills  which  you 
examined.— A.  Covering  the  period  between  September  1,  1903, 
and  December  1,  1905. 

Q.  The  fifteen  hundred  way-bills  that  you  examined  at  Jackson, 
Tennessee,  Avere  they  originals  or  letter  press  copies  ?— A.  They  were 
originals. 

Q.  I  show  you  Petitioner's  Exhibit  538.  Is  that  a  correct  copy  of 
one  that  you  examined — I  mean  a  substantial  copy? — A.  That  is, 
with  the  exception  of  the  rate,  or  the  amount  of  freight,  and  the 
amount  prepaid,  the  originals  which  I  examined  indicated  clearly 
on  the  face  that  those  entries  were  made  in  an  entirely  different 
handwriting  from  what  the  body  of  the  way-bill  was  made. 

Q.  That  is  the  way-bills  that  you  examined,  the  rate  and  author- 
ity, the  freight  extended,  and  the  freight  extended  marked  "pre- 
paid," you  say  were  in  different  handwriting. — A.  Different  hand- 
writing from  the  handwriting  of  the  body  of  the  way-bill,  and  had 
the  indication  that  it  was  put  on  there  at  some  subsequent  period  to 
the  time  that  the  original  way-bill  was  made. 

Q.  Different  handwriting  and  different  ink? — A.  Different  hand- 
writing and  different  ink,  and  did  not  seem  to  have  been  copied  by 
the  impression  process. 

3342  XoAv,  of  these  original  way-bills,  you  examined  fifteen  hun- 
dred, you  say?— A.  Something  over  fifteen  hundred  at  Jack- 
son and  a  hundred  or  more  at  Chicago. 

Q.  Were  those  himdred  at  Chicago  the  same  as  the  others?— A, 
They  covered  the  same  period. 

Q.  The  same  period,  but  were  they  different  way-bills? — A.  They 
were  different  way-bills,  yes  sir. 

Q.  That  would  be  something  over  sixteen  hundred? — A.  Some- 
thing over  sixteen  hundred  way-bills. 

Q.  That  was  during  what  period?— A.  September  1,  1903,  to  De- 
cember 1„  1905. 

Q.  Did  they  show  the  origin  of  the  cars  at  Whiting,  Indiana?— 
A.  They  either  showed  the  origin  as  Whiting,  Indiana,  or  as  from  the 
Standard  Oil  Company. 

Q.  In  the  first  column  did  they— — A.  They  were  very  similar  to 
that,  as  shown  on  this  exhibit. 
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Q.  State  whether  those  way-bills  showed  the  destination  as  Grand 
Junction  or  points  beyond?— A.  They  generally  showed  Grand  Junc- 
tion for  beyond  or  for  East.  They  did  not  show  the  final  destination 
of  the  oil. 

Mr.  Rosenthal.  You  mean  by  that,  that  the  towns    to  which  the 
oil  may  have  been  finally  destined  was  not  named  on  the  way-bills? 
Witness.  Yes  sir,  that  is  what  I  mean. 

Mr.  EosENTHAL.  The  way-bill  read  to  Grand  Junction  or  beyond, 
or  to  Grand  Junction  and  East? 

Witness.  The  consignment  read  in  this  way :  Standard  Oil  Com- 
pany, Grand  Junction,  for  beyond  or  for  East. 
3343        Q.  And  they  contained  the  car  number?— A.  These  way- 
bills? .   .  .  , 
Q.  Yes.— A.  Contained  the  number  of  the  car  and  the  initial. 
Q.  And  the  weight?— A.  And  the  weight,  and  the  date  of  ship- 
ment, and  the  way-bill  number,  and  the  kind  of  oil. 

Q.  Did  you  check  these  fifteen  or  sixteen  hundred  way-bills  with 
the  records  of  the  Southern  Railway  either  at  Grand  Junction  or  m 
Washington,  to  see  whether  those  very  cars,  or  any  of  them,  were 
shipped  out  of  Grand  Junction  to  destinations  beyond,  on  certain 
rates,  and,  if  so,  what  rat«s?— A.  I  did.  And  they  were  re-billed  at 
Grand  Junction  to  various  destinations  at  various  rates. 

Q.  Is  that  true  of  all  the  fifteen  or  sixteen  hundred  cars?— A. 

Y^6S  sir. 

Q  You  examined  the  original  record  in  the  office  of  the  railroad 
company  for  every  one  of  them,  did  you?— A.  We  were  given  the 
impression  books,  impression  way-bill  books  of  the  Southern  Rail- 
way and  from  those  I  made  that  examination,  and  we  matched  up, 
as  it  were,  the  billing  from  Whiting  to  Grand  Junction  with  that 
going  beyond,  so  that  we  could  trace  the  movement  of  that  car  from 

point  of  origin  to  destination.  .    ^xr    j-j  .i,  ^      -.i,     n 

Q.  You  did  this  as  to  all  those  cars?— A.  We  did  that  with  all 

those  cars,  yes,  sir.  ,,,.,•         <•  .x.  » 

Q  Have  you  got  a  table  showing  the  destination  of  these  cars  <— 
A  I  have  a  table.  (Producing  paper.)  Now  I  will  explain  Mr. 
Kellogg  that  in  the  first  examination  of  the  records  at  Grand  Junc- 
tion, Tennessee,  I  did  not  examine  the  original  way-bills  of  the 
C  &  E  I  Railroad  reading  from  Dolton  or  Chicago  to  Grand 
3344  Junction,  for  the  reason  that  those  way-bills,  I  was  told  on 
making  inquiry  for  them,  had  been  returned  to  the  auditor  ot 

the  Illinois  Central  Railroad  at  Chicago.     So  I  made 

Mr.  Rosenthal.  The  C.  &  E.  I.  road,  you  mean? 
Witness.  No  sir,  the  Illinois  Central.  The  delivermg  road  re- 
tained the  way-bills.  I  was  shown  a  freight-received  record,  which 
was  an  abstract  of  the  way-bill,  these  records  having  blank  ruling 
and  headings  corresponding  with  those  on  the  way-bills,  and  I  was 
permitted  a!  that  time  to  examine  the  records  of  the  Southern  Rail- 
way for  a  period  of  one  month  in  any  one  calendar  year.     So  the 
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months  of  December,  1904,  and  November,  1905,  were  selected.'  I 
took  all  of  the  cars  that  I  could  find  coming  from  Dolton  or  Chi- 
cago at  that  time  and  made  a  record  of  those,  and  found  the  way- 
bills of  the  Southern  Eailway — the  impression  copies  of  the  way- 
bills of  the  Southern  Eailway — corresponding  as  to  the  number  of 
the  car  and  initial  and  the  weight  and  date,  and  prepared  from  that 
a  statement  showing  the  destination  of  the  freight,  its  weight,  and 
the  rate  charged  to  Grand  Junction,  and  the  rate  applied  by  the 
Southern  Eailway  from  Grand  Junction  to  these  various  destinations. 
I  made  that  statement  first  in  detail,  showing  the  destination  of  each 
car  and  the  extension  of  the  freight  separately,  but  that  made  a  very 
long  statement;  and  I  have  compiled  in  that  statement  the  cars,  show- 
ing the  destination  of  the  different  cars,  so  many  cars  during  that 
period  to  the  various  destinations,  and  the  rates  which  were  applied 
to  and  from  Grand  Junction,  and  that  statement  covers  the  months 

of  December,  1904,  and  November,  1905. 
3345        Q.  Then,  this  statement  which  you  show  me  is  for  those 
two  months?— A.  Those  two  months,  yes,  sir.     And  we  in- 
cluded all  of  the  cars  of  which  we  could  find  complete  records. 
The  agent  at  Grand  Junction— we  were  not  able  to  match  up  all  of 

the  cars,  and  he  said  to  me,  in  explanation  of  that,  that  inasmuch 

Mr.  EosENTHAL.  Wait  a  moment.  I  object  to  what  the  agent  at 
Grand  Junction  may  have  said  to  you. 

Q.  Did  you  afterwards  examine  all  of  the  cars,  all  of  the  way- 
bills ?— A.  I  cant  say  that  I  examined  all  the  original  way-bills  cov- 
ering these  particular  cars. 

_  Q.  You  and  your  assistant  did?— A.  Well,  so  far  as  I  know,  yes 
sir.  But  when  we  first  made  the  examination  we  did  not  have  the 
original  bills  m  our  possession.  We  had  to  be  governed  by  the 
freight-received  book. 

Q.  Yes,  but  the  freight-received  book  at  Grand  Junction  was 
the  book  of  the  Ilhnois  Central  Eailroad,  the  delivering  line«— A 
Yes  sir. 

Q.  The  book  was  an  original  record  in  the  office?- A.  Yes  sir. 
Q.  It  showed  the  origin  of  the  car  and  the  destination,  did  it?— 
A.  Yes  sir. 

Q.  And  you  examined  that  book.  That  showed  the  number  of 
the  car,  did  it  ? — A.  Yes  sir. 

Q.  And  what  else  did  it  show?— A.  The  number  of  the  car,  the 

initial,  the  number  and  the  date  of  the  way-bill,  the  kind  of  oil,  and 

oo..     the  !^.eight  of  the  oil.     It  did  not  show  the  rate.     It  simply 

3346    had  It  m  a  column  headed  where  that  would  ordinarily  appear, 

the  word  "  Paid."  "     ^^ 

Q.  Then  you  did  examine  the  press  copies  of  the  way-bills  from 
Grand  Junction  to  destination  ?-A.  Of  the  Southern  Eailway,  yes  sir. 

y.  i^or  the  same  months  and  the  same  cars?— A.  And  the  same 
cars. 

Q.  And  from  that  you  made  this  statement  that  you  show  me«— A 
1  did,  yes. 
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The  statement  was  marked  Petitioner's  Exhibit  585. 

Q.  I  show  you  Petitioner's  Exhibit  585.  Did  you  make  this  state- 
ment?— ^A.  I  prepared  the  original  figures  for  that. 

Q.  Well,  you  checked  these  figures  up,  did  you  ?— A.  Yes  sir. 

Q.  The  first  column  is  "Destination?  "—A.  Yes  sir. 

Q.  You  mean  that  is  the  final  destination  to  which  the  car  was 
shipped?— A.  As  shown  by  the  Southern  Eailway  billing  from 
Grand  Junction. 

Q.  And  the  next  is  the  number  of  the  car? — A.  Yes. 

Mr.  Dttrand.  No,  the  number  of  cars. 

Witness.  The  number  of  cars,  yes.  The  car  numbers  are  not  desig- 
nated in  that  statement. 

Q.  The  number  of  cars;  and  the  next  column  is  the  weight?— A. 
Yes  sir,  the  aggregate  weight. 

Q.  Now,  what  is  this,  "  Tariff  rate  per  hundred  pounds  to  Evans- 
ville  and  from  Evansville"  and  the  total  in  the  third  column?— A. 
That  represents  the  through  rate  based  on  the  rate  of  11  cents  to 
Evansville  and  the  published  tariff  rate  of  the  Southern  Kailway 
from  Evansville  to  these  various  destinations;  and  in  the  column 
headed  "  Through  "  those  figures  represent  the  sum  of  those 

3347  two  rates. 

Q.  What  do  you  mean  here  under  this  headmg.  Secret 
rate  per  hundred  pounds?"— A.  Those  represent  the  figures  at  which 
the  freight  was  charged. 

Q.  The  13-cent  rate  from  Whiting  to  Grand  Junction  is  m  the 
first  column? — A.  Yes. 

Q.  You  refer  to  the  13-cent  rate  about  which  Mr.  Durand  testi- 
fied?—A.  Yes,  that  is  the  13-cent  rate  that  Dr.  Durand  testified  to. 

Q.  The  next  rate  is  from  Grand  Junction  to  destination,  or  headed 
from  Grand  Junction.  What  is  that  rate?— A.  Those  figures  repre- 
sent the  rates  at  which  the  property  was  billed  from  Grand  Junction 

Q.  Now,  was  that  property  billed  at  the  rate  of  the  unpublished 
division  sheet  which  was  offered  in  evidence  the  other  day?— A.  I 
find  by  comparison  that  those  figures  are  practically  the  same  as  rep- 
resented by  the  division  sheet  introduced  in  evidence,  as  showing  the 
proportion  accruing  to  the  Southern  Railway  and  its  connections 
from  Grand  Junction.  ,  „    .  i,      ,        -jo      * 

Q.  And  the  next  column  is  the  total  actual  freight  rate  paid?— A. 
Extended  at  what  is  shown  as  the  tariff  rate. 

Q  Oh  no,  no;  the  one  headed  "Through,"  the  next  column.— A. 
That  is  the  sum  of  the  rate  to  Grand  Junction  added  to  the  rate  from 

Grand  Junction.  .     -txr,  ■  ,  x     n        u    4-  a 

Q.  Which  was  actually  paid?— A.  Which  was  actually  collected— 

^^QThen  you  have  compared  the  tariff  rate  per  hundred  pounds 
with  what  you  call  the  secret  rate  per  hundred  pounds  and 

3348  calculated  the  difference,  have  you?— A.  I  have. 

Q.  Where  did  you  get  the  tariff  rate  from  Evansville' — A. 
From  the  tariff  of- the  Southern  Railway. 
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Q.  That  is  the  rate  stated  in  the  Southern  Eailway's  tariff?— A. 
As  shown  from  Evansville  to  those  various  points. 

Q.  The  tariff  rate  per  hundred  pounds  based  on  Evansville  combi- 
nation, under  those  columns,  how  were  these  rates  made  up  ? A.  Do 

I  understand  you  to  mean  the  through  rate  ? 

Q.  Yes.— A.  First,  the  rate  from  Whiting  or  Chicago  to  Evans- 
ville. 

Q.  Of  11  cents  per  hundred  pounds  ?— A.  Of  11  cents  per  hundred 
pounds. 

Q.  Based  on  what  tariff?— A.  Based  on  the  tariff  of  the  Chicago 
and  Ohio  River  Committee. 

Q.  Tariff  No.  24  that  has  been  talked  about?— A.  Oh,  no.  This 
IS  a  tariff  issued  by  C.  E.  Fulton,  Secretary. 

Q.  That  is  right.  And  the  rate  south  of  the  Ohio  River?— A.  The 
rate  from  Evansville  to  Aiken,  South  Carolina,  the  point  on  here,  is 
42^-  cents  as  published. 

Q.  From  Evansville?— A.  From  Evansville  to  Aiken,  South  Caro- 
lina, 42.5  cents  per  100  pounds  as  published  in  the  Southern  Railway 
petroleum  tariff  No.  3,  making  the  through  rate  53.5  cents. 

Q.  And  the  rate  per  hundred  pounds  on  the  Grand  Junction  com- 
bination, how  is  that  made  up?— A.  The  rate  of  13  cents  per  one 
hundred  pounds  from  Whiting  to  Grand  Junction  was  taken  from 
the  tariff  of  the  Chicago  &  Eastern  Illinois  Railroad,  and  the  rate 
shown  from  Grand  Junction  was  the  rate  shown  to  have 
3349  been  charged  by  the  Southern  Railway  Company  in  their 
billing  from  Grand  Junction. 

Q.  Was  that  rate  the  same  as  that  contained  in  the  unpublished 
division  sheet?— A.  Can  I  see  that  sheet,  please?  (After  examining 
paper.)  The  rate  as  shown  by  the  billing,  and  as  appears  in  that 
statement,  corresponds  with  the  proportion  accruing  beyond  Grand 
Junction,  as  shown  in  Exhibit  532,  being  the  division  sheet  of  the 
Southern  Railway. 

Q.  You  are  speaking  now  of  the  first  place?— A.  Aiken,  South 
Carolina. 

Q.  Were  all  of  the  other  rates  made  in  a  similar  way  ?— A.  In  a 
similar  manner. 

Q.  And  then  the  next  column  shows  the  difference  between  the 

rates  actually A.  The  rates  extended  at  what  is  known  as  the  tariff 

rate,  and  the  rates  extended  at  the  combination  with  Grand  Junction. 

Q.  And  the  difference  ?— A.  And  the  difference. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Q.  This  covers  the  cars,  does  it,  for  those  two  months?— A  That 
covers  all  excepting  four  of  the  cars.  There  are  314  included  in  that 
statement,  and  there  were  several  cars  to  luka,  Mississippi,  and  to 
I'etros,  lennessee,  which  are  not  included  in  that  statement,  for  the 
reason  that  these  points  were  not  shown  in  the  Southern  Railway 
tariff  from  Evansville,  were  not  included. 

Q.  Now,  Mr.  Schindler,  after  you  made  this  table  from  the  docu- 
ments which  you  explained,  did  you  afterwards  examine  in  detail 
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the   fifteen   or    sixteen   hundred   way-bills   which   you   have 
3350    spoken  of? — A.  Yes  sir. 

Q.  And  were  all  of  those  shipments  made  to  Grand  Junction 
and  from  Grand  Junction  to  destination,  under  similar  rates? — A. 
Under  similar  rates. 

Q.  Were  all  those  cars  shipped  from  Grand  Junction  under  division 
sheets  similar  to  the  one  you  have  described  ?— A.  They  were  billed 
at  rates  corresponding  to  those  named  in  the  division  sheet. 

Q,.  Were  there  any  exceptions,  here  and  there  a  car,  as  to  the  exact 
rate  shown  on  the  division  sheet?— A.  Well,  I  dont  recall  that  there 
were. 

Q.  You  dont  recall  that?— A.  No  sir. 

Q.  What  I  mean  is,  the  division  sheet  I  mentioned  is  a  particular 
division  sheet  of  December,  1904.  There  were  amendments  to  that  ?— 
A.  There  were  amendments,  and  we  found  out — for  illustration,  to 
Cedartown,  Georgia,  during  that  period  the  rate  changed  to  that 
point,  but  the  shipments  were  billed  in  accordance  with  the  changes. 
I  would  like  to  add  that  there  were  probably  some  changes  m  the 
rate  during  that  period  that  I  speak  of. 

Q    You   examined   about   sixteen  hundred   cars?— A.  Somethmg 
over  sixteen  hundred  way-bills,  covering  over  sixteen  hundred  cars. 
Q.  How  large  a  place  is  Gr^nd  Junction?— A.  Well,  sir,  I  should 
say  not  to  exceed  five  hundred  people. 

Q.  It  is  the  junction  between  the  Southern  Eailway  and  the 

3351    Illinois  Central,  is  it?— A.  One  of  the  divisions  of  the  Ilhnois 

Central  and  the  Southern  Eailway— merely  a  crossing. 

Q.  Is  the  agent  at  that  station  a  joint  agent?— A.  The  agent,  at 

the  time  I  made  the  examination,  was  a  joint  agent,  and,  had  been,  1 

understood,  for  some  considerable  time. 

Q  Describe  how  the  business  was  handled  there,  the  records  they 
kept— A  They  handled  the  freight  under  the  rules  in  force  on  the 
Illinois  Central  Railroad  at  that  time;  the  way-bills  which  had  ac- 
companied the  freight  to  Grand  Junction  over  the  lUmois  Central 
Railway  wete  returned  to  the  auditor's  office  at  Chicago.  They  were 
first,  however,  entered  into  the  freight-received  records.  The  agent, 
beine  a  joint  agent,  omitted  to  make  any  transfer  between  the  roads, 
as  is  ordinarily  the  custom  between  railroads,  making  a  transfer  way- 
bill on  freight  going  through— he  omitted  that  as  a  labor-saving 
device  and  for  the  reason,  he  said,  that  he  was  responsible  in  either 
event  for  the  earnings  and  for  the  property.  -u    >      a 

0  Dont  state  what  he  said  more  than  necessary  to  describe  it.— A. 
I  had  to  add  that  to  make  that  explanation  I  thought  After  he  re- 
ceived the  freight  as  agent  of  the  Illinois  Central,  he  billed  it  out  as 
agent  of  the  Southern  Railway  to  its  destination. 

Q.  Where  did  he  get  the  destination?— A.  From  the  Standard  Oil 

^  a^In  what  form  did  he  get  that  destination  ? -A.  In  the  form  of 
letters  usually,  he  said. 
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3352        Q.  Did  you  see  any  of  the  documents  ?— A.  I  saw  one  or  two 
telegrams,  and  I  think  I  saw  one  letter  of  instructions  as  to  the 
routing  of  the  freight. 

Q.  Then  he  billed  it  out  to  the  destination  ?— A.  On  the  strength 
of  those  orders. 

Q.  Billing  orders?— A.  Of  the  letters  of  advice.  Those  were 
usually  received  at  Grand  Junction  in  advance  of  the  property. 

Q.  Then  he  made  out  a  way-bill  similar  to  Petitioner's  Exhibit 
542  ?— A.  Yes  sir,  I  should  say  similar  to  that.  There  were,  however 
different  series  of  way-bills  and  representing  different  routes  the 
freight  traveled. 

Q.  Yes,  that  is  what  I  mean.  This  is  the  only  period,  from  Sep- 
tember 1,  1903,  to  December  1,  1905,  that  you  examined  the  outgoing 
freight  from  Grand  Junction  ?— A.  Yes  sir,  that  is  right. 

Q.  Did  you  make  any  earlier  or  subsequent  to  these  dates  at  all 
that  you  recollect  of  ?— A.  I  made  an  examination  of  the  records  of 
the  Illinois  Central  covering  periods  before  that  time;  that  is,  for  the 
freight-received  records. 

Q.  And  the  freight-received  records?— A.  At  Grand  Junction,  ves 
sir.  •' 

Q.  Prior  to  1903  ?— A.  Yes  sir,  I  examined  those  for  1902. 

Q.  How  many  cars  were  shipped  there  and  forwarded  during  that 
time  ?— A.  During  1902,  1522  cars. 
3353        Q.  The  freight-received  records  at  Grand  Junction  showed 
1522  cars  in  1902  ?— A.  Yes  sir ;  in  1904  1519  cars.     During  the 
11  months  ending  November  30,  1905,  (this  form  of  billing  was  dis- 
continued about  that  time)  1350  cars. 

Q.  So  that  the  years  you  examined  there  were  received  at  Grand 
Junction  about  1500  oars  a  year?— A.  Average  about  1500  cars. 

Q.  And  forwarded  from  Grand  Junction  to  destination  ?— A.  Yes 
sir. 

Q.  Did  any  of  those  freight-received  abstracts  at  any  time  show  a 
freight  rate  entered  in  them? — A.  No  sir. 

Q.  Was  there  anything  in  the  office  of  the  agent  at  Grand  Junction 
to  show  what  rate  these  cars  had  paid  from  Wlaiting  to  Grand  Junc- 
tion?— A.  Nothing  whatever. 

Q.  No  documents  or  correspondence  that  you  saw  ? A.  No  sir. 

Q.  Who  was  the  agent  at  Grand  Junction  at  the  time  you  were 
examining  those?— A.  J.  P.  Seabrook. 

Q.  And  you  saw  no  record  in  his  office  indicating  the  rate  paid  on 
any  of  these  cars  to  Grand  Junction  from  Whiting?— A.  No  sir. 
Q.  Did  you  examine  to  see  ? — A.  I  did. 

_Q.  Did  you  examine  the  freight-received  books  and  all  his  other 
books?— A.  I  examined  the  freight-received  book. 
Q.  Tariffs?— A.  I  asked  him  if  he  had  a  tariff. 
Q.  You  asked  him  if  he  had  a  tariff  ? — A.  Yes  sir. 
Q.  Did  you  examine  the  file  of  the  tariffs?— A.  No  sir    I  did 
not.  ' 
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3364  Q.  Please  state  what  he  said  about  his  knowledge  of  the 
freight  rate  from  Whiting  to  Grand  Junction. 

Mr.  Rosenthal.  We  object  upon  the  ground  that  it  is  hearsay  and 
incompetent, 

A.  He  stated  to  me  that  he  did  not  know  what  rate  the  oil  was  be- 
ing billed  at. 

Mr.  Rosenthal.  From  where  to  where? 

Witness.  From  Dolton  or  Chicago  to  Grand  Junction. 

Q.  Have  you  examined  the  files  of  the  Interstate  Commerce  Com- 
mission to  see  whether  the  division  sheets  showing  the  rates  these 
cars  paid  from  Grand  Junction  to  destination,  were  ever  filed  with 
the  Commission  ? — A.  I  have  made  inquiry. 

Q.  You  have  not  personally  examined  the  file?— A.  I  have  not  per- 
sonally examined  it. 

The  Examinee.  What  do  you  mean  by  division  sheets? 

Mr.  Kellogg.  Under  the  Interstate  Commerce  law  the  tariils  are 
required  to  be  filed.  It  requires  the  divisions  between  railroads, 
where  there  are  through  rates,  to  be  filed  if  the  Commission  so  orders. 

The  Examinee.  You  dont  mean  the  division  of  the  railroad? 

Mr.  Kellogg.  No,  it  means  the  division  of  a  rate  over  more  than 
one  road. 

Q.  Did  you  make  some  tables  comparing  these  rates  into  the  South- 
em  territory  from  Whiting  and  from  competitive  points  ? — A.  I  did. 

Mr.  Kellogg.  Counsel  wants  to  look  over  this  table.  As  it  will 
take  a  little  while  I  suggest  we  adjourn  now. 

3355  An  adjournment  was  then  taken  until  the  morning  of 
Wednesday  January  29,  1908,  at  10  o'clock. 

3356  Heaeing  Room,  Interstate  Commerce  Commission, 

Washington,  D.  C,  January  29, 1908, 10  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner:  Messrs.  Frank  B.  Kellogg, 
Charles  B.  Morrison,  and  J.  Harwood  Graves;  on  behalf  of  the  De- 
fendants, Messrs.  John  G.  Milburn  and  Moritz  Rosenthal. 

T.  C.  M.  ScHiNDLEE,  recalled,  and  his  direct-examination  resumed, 
as  follows: 

By  Mr.  Kellogg  : 

Q.  Before  taking  up  these  tables  about  which  I  asked  you,  I  wish 
to  ask  a  few  questions  about  Petitioner's  Exhibit  585.  These  towns 
shown  on  Exhibit  585,  were  they  specially  selected,  or  did  you  take 
all  the  towns  shown  on  the  way-bills,  of  shipments  from  Grand  Junc- 
tion on  the  unpublished  division  sheets,  showing  in  one  month?— A. 
Those  represent  the  shipments  for  two  months. 

Q.  For  two  months,  I  mean.— A.  Yes  sir. 

Q.  And  you  took  them  all  ? — A.  I  took  them  all,  and  they  are  all 
included  in  there  excepting  shipments  for  luka,  Mississippi,  and 
Petros,  Tennessee. 
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Q.  Well,  what  I  wish  to  show  is  that  you  did  not  select ^A. 

They  were  not  specially  selected 

Q.  That  you  didnt  select  towns  showing  a  wide  difference  between 
this  rate  through  Grand  Junction  and  the  published  tariff  rates  to 
and  from  the  Ohio  Eiver. — A.  No,  sir. 

Q.  Have  you  compared  the  rates  to  various  other  towns  in 
335T    that  territory,  east  of  the  Mississippi  River,  south  of  the  Ohio, 
and  west  of  the  Atlantic  Coast  states  ? — A.  Yes  sir. 

Q.  State  whether  the  rates  via  Grand  Junction,  on  the  13-cent 
rate  from  Whiting  to  Grand  Junction  and  the  unpublished  division 
shown  on  the  division  sheets  in  evidence  to  various  towns  other  than 
those  named  here,  as  compared  with  the  rate  from  Whiting  to  Evans- 
ville  and  from  Evansville  on  the  published  tariff  rate  to  the  same 
town,  show  the  Grand  Junction  rate  much  lower. — A.  It  does  in  quite 
a  number  of  instances  outside  of  those  named — of  the  towns  repre- 
sented therein. 

Q.  Did  you  find  any  towns  in  which  it  did  not  show  the  rate 
lower? — A.  No  sir. 

Q.  These  differences  generally  apply  to  all  the  towns  in  that 
country,  do  they  ? — A.  To  which  oil  was  shipped,  yes  sir. 

Q.  I  notice  on  these  shipments  for  two  months,  on  314  cars,  the 
difference  between  the  published  tariff  rate  to  the  Ohio  River  and 
south,  and  the  rate  through  Grand  Junction  and  the  unpublished 
division  sheets  was  17,297.20. — A.  Yes  sir. 

Q.  Or  an  average  difference  of  $55.09  per  car? — ^A.  Yes  sir. 

Q.  Being  an  average  of  10  and  11  cents  per  hundred  pounds? 

Mr.  Rosenthal.  It  wouldnt  be  10  and  11  cents. 

A.  Yes  sir,  that  is  what  it  shows  in  there. 

Q.  You  made  this  table?— A.  Yes  sir.  I  think,  however,  that 
that  figure  is  in  error.     That  extension  there  is  in  error.     I  think 

those  figures  are  transposed. 
3358        Q.  Look  at  your  original  notes.    I  would  like  to  have  that 
corrected.— A.  I  think  it  is  11.01.     That  is  a  transposition 
of  figures.    It  is  11.01. 

Mr.  Kellogg.  I  thought  so,  from  that  subtraction. 

Papers  marked  Petitioner's  Exhibit  586— two  sheets. 

Q.  I  show  you  Exhibit  586,  in  two  sheets.  What  is  that  exhibit?— 
A.  The  sheet  No.  1  is  a  comparison  of  rates  oh  petroleum  and  petro- 
leum products,  carloads,  from  Pittsburg,  Pennsylvania,  Cleveland 
and  Toledo,  Ohio,  and  Whiting,  Indiana,  to  southern  points  named 
therein,  showmg  the  short-line  mileage  and  the  actual  distances  via 
Grand  Junction  when  shipments  were  forwarded  by  Grand  Junction. 
The  rates  named  were  in  effect  in  December,  1904. 

Q.  And  Sheet  No.  2  is  the  key  showing  how  these  rates  were 
made  up,  and  referring  to  the  tariffs?— A.  From  which  they  were 
made,  yes  sir. 

Q.  Referring,  for  instance,  to  Chattanooga,  Tennessee,  Exhibit 
586,  Sheet  1,  shows  the  distance  from  Pittsburg  to  Chattanooga  to 
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be  651  miles  distant,  and  the  rate  47  cents  per  hundred  pounds? — ^A. 
Yes  sir. 

Q.  The  distance  from  Cleveland,  Ohio,  to  be  582  miles,  and  the 
rate  43J  cents  per  hundred  pounds  ? — A.  Yes  sir. 

Q.  The  distance  from  Toledo  to  Chattanooga  549  miles,  and  the 
rate  43  cents  per  hundred  pounds  ? — A.  Yes  sir. 

Q.  The  distance  from  Whiting,  Indiana,  to  Chattanooga,  by  the 
short-line  mileage,  is  595  miles? — A.  Tariff  rate,  yes  sir;  that  is  the 
correct  distance. 

3359  Q.  And  the  tariff  rate  39^  cents  a  mile?— A.  Yes  sir,  39^ 
cents  per  hundred  pounds,  tariff  rate. 

Q.  What  do  you  mean  by  the  tariff  rate,  in  that  table  ? — A.  I  mean 
by  that  that  39^  cents  per  hundred  pounds  represents  the  lowest 
rate — the  lowest  combination  that  could  be  figured  on  the  basis  of 
tariff  rate  from  Whiting  to  Chattanooga,  Tennessee. 

Q.  Yes — and  the  shortest  mileage? — A.  And  the  shortest  mileage, 
yes  sir. 

Q.  How  is  that  combination  in  that  case  figured? — A.  To  Evans- 
ville 

Q.  From  where  to  Evansville? — A.  From  Whiting  to  Evansville 
or  to  Louisville,  11  cents  per  one  hundred  pounds,  and  from  Evans- 
ville or  Louisville  to  Chattanooga,  Tennessee,  28J  cents  per  one  hun- 
dred pounds. 

Q.  The  28J  cents  per  hundred  pounds  is  what  tariff? — A.  The 
28|  cents  per  one  hundred  pounds  from  Evansville  to  Chattanooga 
is  named  in  Southern  Railway  Tariff  I.  C.  C.  No.  9028,  effective  No- 
vember 15,  1904. 

Q.  In  evidence  in  this  case? — A.  Not  produced  in  evidence 

Mr.  DuEAND.  Just  described,  Mr.  Kellogg. 

Mr.  Kellogg.  Described. 

Witness.  Described. 

Q.  Described  by  Mr.  Durand  ? — A.  Described  by  Mr.  Durand. 

Q.  Now,   the   next — ^Whiting,   Indiana,   rate   charged   and 

3360  distance  transported,  849  miles;  rate  25.9  cents  per  hundred 
pounds.    How  is  that  rate  made  up  ? — A.  That  is  made  up  of 

the  rate  of  13  cents  per  one  hundred  pounds  from  Whiting  to  Grand 
Junction,  and  12.9  cents  per  one  hundred  pounds  from  Grand  Junc- 
tion to  Chattanooga. 

Q.  The  12.9  per  hundred  pounds  from  Grand  Junction  to  Chatta- 
nooga was  the  actual  rate  charged?— A.  That  was  the  rate  shown  by 
the  billing  to  have  been  charged. 

Q.  From  Grand  Junction?— A.  From  Grand  Junction  to  Chatta- 
nooga. 

Q.  And  it  was  shown  on  the  unpublished  division  sheets  which 
have  been  offered  in  evidence?— A.  Yes  sir. 

Q.  Now,  in  all  cases  here  are  the  rates  from  Pittsburg,  Cleveland, 
Toledo  and  Whiting  to  these  various  destinations  shown  on  this  sheet, 
made  up  in  the  same  way?— A.  In  the  same  manner,  yes  sir. 
32555— vol.  4—08 11 
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Q.  Is  the  Grand  Junction  combination  the  basis  for  all  rates  shown 
from  Wliiting  here  ? — A.  Not  for  all  of  them,  no  sir. 

Q.  What  was  the  combination  shown  on  some  of  them? — A.  Some 
of  the  rates  named  in  that  sheet — for  illustration,  to  New  Orleans 
and  Memphis,  are  the  rates  published  from  Whiting  or  Chicago  to 
those  points — the  published  rate. 

Q.  Those  are  the  only  ones  that  you  know  of? — A.  No,  to  some 

other  points  the  rates  shown  are  the  combination  by  way  of  Evans^ 

ville  and  the  Louisville  &  Nashville  Railroad,  of  8|  cents  per  one 

hundred  pounds  to  Evansville,  and  the  tariif  rate  from  Evansville. 

Nashville,  Tennessee,  is  an  illustration  of  that. 

3361  Q.  Can  you  tell  which  towns  are  made  up  in  the  way  you 
have  last  described?    (kShowing  paper  to  witness.) — A.  Well, 

I  had  that  marked  on  the  other  sheets — for  each  one  of  them. 

Q.  Well,  let's  find  the  other  sheets.  They  are  here  somewhere. 
Here  it  is.  (Showing  paper  to  witness.)  Now  please  state  the  names 
of  the  towns  on  which  the  rate  actually  charged  under  the  head  of 
"  Rate  Charged  from  Whiting  to  Destination  "  was  made  up  by  the 
combination  of  the  8^  cent  to  Evansville  and  the  tariff  rate  beyond. — 
A.  Nashville,  Tennessee,  one  of  the  points  of  destination.  Shall  I 
read  the  route  for  each  one  of  them? 

Q.  No,  just  tell  me  those,  and  then  the  rest  will  all  be  Grand  Junc- 
tion— wont  they  ? — A.  No  sir,  some  of  them  are  by  the  way  of  Louis^ 
ville. 

Q.  Very  well,  just  give  those  made  up  on  the  basis  of  the  8^  cent  to 
Evansville  and  the  tariff  rate  beyond. — A.  Well,  I  have  named  Nash- 
ville, on  the  Evansville  combination. 

Q.  Yes. — A.  Charleston,  South  Carolina;  Brunswick,  Georgia;  Sa- 
vannah, Georgia;  Valdosta,  Georgia;  Grenada,  Mississippi;  Mont- 
gomery, Alabama. 

Q.  Which  towns  are  made  up  on  the  basis  of  the  rate  to  Louisville, 
and  what  was  the  rate  to  Louisville  ? — A.  Asheville,  North  Carolina. 

Q.  The  rate  to  Louisville  being  what  ? — A.  Via  Louisville 

Q.  What  rate  from  Whiting  to  Louisville  ? — A.  11  cents. 

3362  Q.  And  the  rate  south  of  there  ? — A.  42^  cents. 
Q.  Published  tariff  rate? — A.  Yes  sir. 

Q.  Any  other  towns? — A.  Raleigh,  North  Carolina. 
_  Q.  Wilmington,  North  Carolina?— A.  Wilmington,  North  Caro- 
lina. 

Q.  Name  those  in  which  the  rate  charged,  set  opposite  the  name  of 
Whiting,  was  made  up  of  the  published  through  rate  from  Whiting 
to  the  town  of  destination. — A.  Mobile,  Alabama;  Jackson,  Missis- 
sippi; Natchez,  MJississippi ;  Vicksburg,  Mississippi;  Baton  Rouge, 
Louisiana. 

Q.  And  New  Orleans? — A.  New  Orleans,  Louisiana;  Greenville, 
Mississippi.  The  remainder  appear  to  have  been  made  up  on  the 
Grand  Junction  combination. 

Q.  Take  the  last  column — Greenville,  Jackson,  Natchez,  Vicksburgj 
Baton    Rouge,    New    Orleans;    opposite    "  "^Vhiting,    Indiana,    rate 
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charged,  distance  transported,"  I  notice  that  there  seem  to  be  dashes. 
Is  it  not  a  fact  that  the  rate  charged  and  the  tariff  rate  is  the  same  in 
those  cases  ? — A.  I  didn't  find  any  shipments  moving  to  those  points 
via  Grand  Junction. 

Q.  Very  well.  Then  you  just  compared  the  published  tariff  rate? — 
A.  Yes  sir. 

Mr.  Kellogg.  I  offer  these  sheets  in  evidence  (Petitioner's  Exhibit 
586). 

Mr.  Rosenthal.  I  object  to  them,  upon  the  ground  that  the  tariffs 
upon  which  they  are  based  are  tariffs,  so  far  as  the  record 

3363  shows,  that  the  defendants  had  nothing  to  do  with  the  making 
or  issuing  of. 

Mr.  Kellogg.  But  you  do  not  object  that  the  tariffs  are  not  put  in 
evidence  ? 

Mr.  Rosenthal.  No.  Of  course  we  reserve  the  right  to  check  up 
and  correct. 

Mr.  Kellogg.  Oh,  certainly. 

Mr.  Rosenthal.  That  goes  without  saying. 

Q.  After  December,  1905,  what  rates  were  actually  charged  the 
Standard  Oil  Company  for  shipments  of  oil  from  Whiting  to  Grand 
Junction,  and  Grand  Junction  to  destination,  in  the  southern  states 
east  or  south  of  Grand  Junction?  Did  you  check  up  to  see? — A.  I 
did,  yes  sir. 

Q.  Where  ? — A.  At  Grand  Junction,  Tennessee. 

Q.  What  documents  did  you  check? — ^A.  I  checked  the  billing  of 
the  Illinois  Central  Railroad;  the  freight-received  records  of  the 
Illinois  Central  Railroad. 

Q.  From  Whiting  to  Grand  Junction  ? — ^A.  That  billing  was  from 
Evansville  to  Grand  Junction ;  showing,  on  the  face  of  the  way-bills, 
the  shipments  to  have  originated  at  Whiting. 

Q.  "WHiat  rates  were  actually  charged  after  December,  1905? — A. 
Commencing  about  the  first  of  December,  1905,  the  published  tariff 
rates  as  published  from  Evansville  were  shown  in  the  billing  of  the 
Illinois  Central  from  Evansville  to  Grand  Junction,  and  the  propor- 
tion according  to  the  division  sheet  of  the  tariff  rate  allowed  the 
Southern  Railway  beyond  Grand  Junction. 

Q.  And  from  Whiting  to  Evansville,  what  rate  did  it  take?-  — 
A.  To  the  best  of  my  recollection  there  was  no  rate  shown. 

3364  The  oil  was  billed  prepaid,  and  there  would  be  no  rate  shown, 
ordinarily,  north  of  Evansville. 

Q.  You  mean  on  the  records  of  the  Illinois  Central? — A.  On  the 
records  of  the  Illinois  Central. 

Q.  But  do  you  know,  as  a  matter  of  fact,  what  rate  it  did  take-  — 
whether  it  was  11  cents? — A.  I  could  not  positively  answer  that 
question. 

Q.  But  from  Evansville  to  Grand  Junction  and  Gand  Junction  to 
destination  it  took  the  tariff  rate,  after  December,  1905,  as  shown  by 
the  tariffs  and  the  division  sheets? — A.  As  shown  by  the  tariffs  and 
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the  division  sheets.  I  examined  the  shipments  through  the  month  of 
December,  1905 ;  not  after  that  time. 

Q.  Did  the  way-bills  show  the  total  rate  from  Evansville  to  point 
of  final  destination? — A.  The  freight-received  records  on  which  the 
entry  of  the  way-bills  had  been  made,  did  indicate  the  final  destination 
of  the  property. 

Mr.  Rosenthal.  That  does  not  answer  the  question. 

Q.  And  did  it  indicate  the  total  rate? — A.  It  indicated  the  rate 
from  Evansville  to  the  final  destination. 

Q.  That  is  what  I  mean.  That  is,  the  total  rate  from  Evansville 
to  the  final  destination  ? — A.  Yes  sir. 

Q.  Now,  on  these  shipments  of  oil  prior  to  that  time,  which  you 

testified  to  yesterday,  the  way-bills  that  you  checked  from  Grand 

Junction    to    point    of    destination,    was    the    freight    prepaid    or 

how  was  it  settled? — A.  It  was  billed  prepaid  from  Grand 

3365  Junction. 

Q.  Was  it  actually  prepaid? — A.  Not  at  Grand  Junction. 

Q.  How  was  it  settled  for? — A.  I  was  shown  a  letter  from  the 
auditor  of  the  Southern  Railway,  or  one  of  the  accounting  officers  (I 
dont  recall  the  name)  to  the  agent  at  Grand  Junction,  authorizing 
him  to  extend  weekly  credits  to  the  Standard  Oil  Company. 

Q.  Did  you  check  up  the  bills  or  other  evidences  of  payment,  to  see 
how  it  was  settled  ? — A.  I  saw  one  or  two  statements  which  had  been 
made  on  a  blank  form  in  use  on  the  Southern  Railway,  called 
"Agent's  remittance  on  station  account."  The  agent  at  Grand  Junc- 
tion, at  the  end  of  each  week,  prepared  a  statement  of  billing  covering 
the  shipments  of  oil  way-billed  from  Grand  Junction  for  the  week, 
showing  the  amount  of  prepayment  on  each  car.  He  noted  that 
amount  in  this  form  of  Agent's  Remittance  on  Station  Account,  and 
forwarded  to  the  accounting  department  of  the  Southern  Railway  at 
Washington;  and  from  that  I  understood  he  was  given  credit  the 
same  as  though  he  had  remitted  the  cash. 

Q.  Did  you  see  any  of  the  credit  vouchers  or  anything  ? — A.  I  did 
not. 

Q.  Did  you  examine  the  way-bills  and  freight-received  abstracts  at 
Grand  Junction,  of  other  products,  for  any  definite  time,  to  show 
whether  any  other  shipments  were  made  by  the  route  of  the  Chicago 
&  Eastern  Illinois,  the  Evansville  &  Terre  Haute,  and  the  Illinois 
Central,  to  Grand  Junction  ? — A.  I  did  not,  at  Grand  Junction. 

Q.  Where  did  you  ?— A.  In  the  office  of  the  auditor  of  the  South- 
ern Railway  in  Washington. 

3366  Q.  Would  that  show  what  shipments  came  over  the  Chicago 
&  Eastern  Illinois,  the  Evansville  &  Terre  Haute,  and  the  Illi- 
nois Central,  to  Grand  Junction  ? — A.  I  examined  the 

Mr.  Rosenthal.  Oh,  no,  you  answer  his  question. 

Q.  Would  that  show  that,  I  say?— A.  The  papers  I  examined 
would,  yes  sir. 

Q.  What  were  they  ? — A.  They  were  the  impression  copies  of  the 
way-bill  from  Grand  Junction. 
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Q.  To  what  points— to  points  of  destination  ?— A.  To  various 
points  of  destination  covering  the  shipments  made  in  one  month. 

Q.  Did  those  way-bills  show  the  route  from  Chicago,  Dolton  or 
Whiting,  or  wherever  the  stuff  came  from  ?— A.  They  generally  did, 
yes  sir. 

Q.  Did  you  find  any  shipments  whatever,  except  oil,  by  this  route 
I  have  designated— Chicago  &  Eastern  Illinois,  Evansville  &  Terre 
Haute,  and  Illinois  Central,  to  Grand  Junction  ? 

Mr.  Rosenthal.  I  object  to  that,  unless  the  witness  still  indicates 
in  his  testimony  so  that  we  may  have  an  opportunity  of  checking  the 
same,  just  what  papers  he  did  examine  in  reaching  that  conclusion. 

Mr.  Kellogg.  Certainly.  So  describe  it,  please.  Answer  the  ques- 
tion and  describe  the  papers. 

A.  The  papers  I  examined  were  the  impression  copies  of  the  bill- 
ing from  Grand  Junction,  covering  the  period  of  one  month. 
,     Q.  What  month  ? — A.  To  the  best  of  my  recollection,  the  month  of 
October,  1905.    I  am  speaking  from  memory. 

3367  Q.  Have  you  any  memoranda  ? — A.  I  might  possibly  be  able 
to  find  a  memorandum.     I  will  look  at  it  a  little  later,  Mr. 

Kellogg,  and  correct  that,  if  I  can. 

Q.  Go  ahead. — A.  Now,  what  is  the  question? 

The  question  was  read. 

A.  I  did. 

Q.  Go  ahead  and  explain  it. — A.  I  found  a  shipment  of  one  car 
of  beer,  destined  to  some  point  on,  I  think,  the  Southern  Railway, 
and  none  other  excepting  oil. 

Q.  Now,  Mr.  Rosenthal  asked  you  to  describe  the  documents  from 
which  you  obtained  this  information.  Please,  do  so. — A.  These  were 
handed  me  as  the  impression  copies  of  the 

Mr.  Rosenthal.  Oh,  no,  not  what  they  were  handed  you  as.  What 
were  they? 

Q.  What  were  they? — A.  They  were  the  impression  copies  of  the 
billing  from  Grand  Junction. 

Q.  To  where? — A.  to  various  points. 

Q.  In  the  southern  states  ? — A.  Via  the  Southern  Railway. 

Mr.  Rosenthal.  For  October,  1905? 

Witness.  To  the  best  of  my  recollection,  yes  sir,  that  is  the  month. 

Q.  That  was  all  the  billing  for  that  month? — A.  That  was  all  I 
discovered. 

Q.  Did  you  find  any  shipments  going  to  Grand  Junction  from 
Chicago  and  vicinity  by  the  Illinois  Central  and  billed  out  of  Grand 
Junction? — A.  I  did- 

Q.  Many? — A.  There  were  a  number  of  such  shipments. 

3368  Q.  Do  you  know  how  many  ? — A.  No  sir,  I  do  not. 

Q.  Did  you  examine  any  other  period  to  see? — A.  No  sir. 

Q.  The  Illinois  Central  has  a  direct  line  from  Chicago  and  imme- 
diate vicinity  points  to  Grand  Junction? — A.  It  has. 

Q.  Did  you  find  any  shipments  from  Grand  Junction  into  the 
territory  east  and  south,  in  the  Southern  Railway,  by  any  other 
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combination? — A.  I  found  a  number  of  shipments  which  the  billing 
indicated  were  delivered  to  the  Illinois  Central  at  Mounds,  Illinois, 
by  the  Big  Four  Eailway. 

Q.  Well,  I  spoke  from  Chicago. — A.  Well,  some  of  them  came 
from  Chicago. 

Q.  Oh,  they  did.  All  right.  Did  you  find  any  other  billing  with- 
out the  rate  stated  in  it  ? — A.  I  did  not. 

Q.  Except  the  oil,  I  mean. — A.  The  billing  I  examined  was  South- 
ern Railway  billing. 

Q.  Certainly. — A.  And  the  rates  on  the  oil  were  indicated  in  that 
as  well  as — the  rates  were  indicated  in  that  billing,  from  Grand 
Junction. 

Q.  Did  you  examine  the  freight-received  abstracts  of  other  freight 
at  Grand  Junction? — A.  I  did  not;  not  specifically. 

Q.  Did  you  ever  examine  any  original  way-bills  in  Chicago,  issued 
by  the  Chicago  &  Alton  Railway,  on  shipments  of  oil  from  Whiting, 
Indiana,  to  East  St.  Louis  and  St.  Louis? — A.  I  did — the  billing 
was  from  Chappell. 

Q.  Wliere  is  Chappell? — A.  It  is  a  point  a  short  distance  out- 
side of  Chicago,  the  junction  of  the  Chicago  &  Alton  and 

3369  Chicago  Terminal  Transfer  Railroads. 

Q.  The  Chicago  Terminal  Transfer  reaching  from  Whiting 

to  Chappell  and A.  And  the  Chicago  &  Alton  from  Chappell  to 

East  St.  Louis. 

Q.  Did  the  bills  indicate  where  the  oil  originated? — A  .They  did. 

Q.  Where?— A.  Whiting. 

Q.  I  show  you  Petitioner's  Exhibits  562  and  563.  Were  they 
similar  to  these  exhibits  ? — A.  They  were  similar  to  these. 

Q.  Will  you  state  how  many  you  examined,  and  between  what 
dates?  I  mean  between  what  dates  the  billing  was  made — not  be- 
tween what  dates  you  examined  it. — A.  I  examined  the  billing  cover- 
ing the  period  from  September  1,  1903,  to  March  1,  1905,  and  from 
March  1,  1905,  to  June  30  of  the  same  year. 

Q.  How  many  way-bills  did  you  examine? — A.  About  two  thou- 
sand. 

Q.  What  rate  of  freight  appeared  in  the  face  of  the  way-bill,  of 
each  of  these  way-bills? — A.  On  some  of  the  bills  the  rate  indicated 
from  Chappell  to  East  St.  Louis  was  18  cents,  and  on  others  10  cents. 

Q.  You  mean  from  Chappell  to  East  St.  Louis, — that  was  the 
rate  from  Whiting,  wasnt  it? — A.  That  was  the  rate  applied  from 
Whiting,  for  the  reason  that  the  switching  charge  was  absorbed  out 
of  that  rate. 

Q.  Then  it  was  the  actual  rate  from  Whiting,  Indiana,  to  East 
St.  Louis? — A.  The  actual  billed  rate. 

Q.  Now,  you  say  some  of  them  were  10  cents  and  some  18.  Do 
you  know  what  period  they  were  10  cents,  and  what  period 

3370  they  were  18  ?— A.  I  cant  recall  that. 

Q.  Were  they  by  periods,  or  were  they  all  sized  up? — ^A. 
They  were  by  periods. 
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Q.  There  was  one  period  of  a  10-cent  rate,  and  another  of  18  ? — ^A. 
That  is  correct. 

Q.  All  of  the  way-bills  either  had  18  or  10  cents,  had  they? — ^A. 
Yes  sir,  as  the  rate  to  East  St.  Louis. 

Q.  And  to  St.  Louis  what  rate? — A.  The  rate  to  St.  Louis,  as 
shown  on  the  way-bills,  when  it  was  indicated,  was  IJ  cents  per  hun- 
dred pounds  in  excess  of  the  rate  ta  East  St.  Louis,  making  the 
rate  either  llj  or  19J  cents  per  one  hundred  pounds. 

Q.  Can  you  tell  how  generally  such  rates  were  indicated,  or  dont 
you  know? — A.  Well,  there  were  a  number  of  shipments  billed  to 
St.  Louis — that  is,  not  billed  to  St.  Louis,  but  the  destination  shown 
on  the  way-bill  as  St.  Louis ;  and  in  a  great  many  of  those  cases  the 
bridge  toll  was  shown. 

Q.  Did  you  also  examine  the  collection  vouchers  with  statement 
of  billing  attached  ? — A.  I  examined  the  impression  copies. 

Q.  That  is,  you  examined  the  records  in  the  Chicago  &  Alton 
oiEce? — A.  In  the  Chicago  &  Alton  general  office. 

Q.  You  mean,  by  impression  copies,  such  as  Mr.  Durand  de- 
scribed ? — A.  Such  as  Mr.  Durand  described  in  his  testimony. 

Q.  Did  you  examine  them  all?— A.  One  other  party  and  myself 
examined  1903  of  them. 

Q.  You  dont  mean  1903  ?— A.  1903  cars. 

Mr.  Rosenthal.  No,  that  is  not  it. 

Witness.  That  is,  the  statements  covering  1903  cars. 

3371  Mr.  EosENTHAL.  That's  it;  now  he  has  got  it  right. 

Q.  The  same  cars  which  you  had  examined  the  way-bills 
of? — A.  Yes  sir. 

Q.  And  for  the  same  period  of  time?— A.  Yes  sir.  I  would  like 
to  change  that.  The  period  of  time  covered  in  the  examination  was 
from  September  1, 1903,  to  March  1,  1905. 

Q.  And  those  were  the  same  cars  for  which  you  had  exammed  the 
way-bills? — ^A.  Yes  sir. 

Q.  You  actually  traced  each  car  from  the  way-bill  to  the  collec- 
tion voucher  and  statement  of  billing  attached?— A.  We  did. 

Q.  And  all  of  those  cars  actually  paid  a  6-cent  rate  from  Wliitmg 
to  East  St.  Louis,  did  they?— A.  They  paid  6  cents  to  East  St.  Louis, 
and  on  these  statements  some  of  them  were  chown  as  going  to  St. 
Louis,  and  there  the  rate  was  shown  as  7J  cents,  with  the  exception 
of  cars  where  the  contents  weighed  less  than  30,000  pounds,  the 
bridge  charge  was  allowed  at  $4.50  per  car,  which  slightly  increased 
the  rate  over  7^  cents  per  one  hundred  pounds  on  such  shipments. 

Mr.  Rosenthal.  You  say  you  examined  1903  way-bills  ? 

Witness.  The  statements  covering  1903  cars. 

Mr.  Rosenthal.  Didnt  it  appear  that  quite  a  number  of  those 
cars  were  duplicated  by  number  ? 

Witness.  It  is  my  recollection  that  a  number  of  the  cars  were 
thrown  out  of  the  indictment  on  account  of  variances  in  the  indict- 
ment, the  wrong  car  numbers    being  given,  or  the  contents 

3372  of  the  cars  being  erroneously  described. 
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Q.  But  of  these  1903  cars,  as  I  understood  Mr.  Rosenthal— — 
Mr.   EosENTHAL.  Some  were   duplicated,  were   they  not?     As  a 
matter  of  fact,  there  were  not  1903  cars  that  were  actually  trans- 
ported ? 

Witness.  I  dont  recall  that  there  were  any  duplications.  There 
may  have  been. 

Mr.  EosENTHAL.  Yes — there  were  a  great  many  that  were  dupli- 
cated, and,  therefore,  a  great  many  counts  in  the  indictment  were 
held  bad  on  that  account. 

Witness.  There  were  over  400  cars  thrown  out  on  account  of 
variances,  I  understand.     That  is  my  recollection. 

Mr.  EosENTHAL.  Yes,  430  odd  cars. 

Witness.  Yes  sir. 

Q.  Do  you  know  whether  that  was  due  to  duplication,  or  what 
it  was  due  to  ?— A.  I  dont  recall  that  it  was  due  to  duplication. 

Mr.  EosENTHAL.  It  was  due  to  a  variety  of  things;  in  part,  tq 
duplication. 

Witness.  The  large  number  of  cars  thrown  out,  were,  as  I  re- 
member, on  account  of  the  indictment  averring  that  7*  cents  per 
one  hundred  pounds  was  paid  from  Whiting  to  St.  Louis,  when  it 
was  established  afterwards  and  the  records  of  the  Chicago  &  Alton 
showed  that  they  collected  but  6  cents  to  East  St.  Louis. 

Q.  But  of  these  1903  cars  of  which  you  examined  the  way-bills, 
and  for  which  you  examined  the  collection  voucher,  were  there  any 

duplications?— A.  Not  that  I  recall. 
3373        Q.  The   collection   vouchers   of   which   you    examined  the 
copies,  the  originals  having  been  sent  to  the  Standard  Oil  Com- 
pany, did  any  of  them  show  on  the  face  of  the  billing  attached  to  the 
collection  voucher,  a  10-cent  rate? — A.  They  did. 

Mr.  Eosenthal.  Mr.  Kellogg,  I  think,  in  view  of  the  peculiar  po- 
sition, the  relative  position,  and  the  insignificance  from  an  examina- 
tion of  the  billing  statements  themselves  of  the  10  cents  as  it  appears 
upon  those  billing  statements,  that  either  the  originals  or  exact 
copies  of  those  billing  statements  should  be  put  in.  I  regard  that  as 
a  matter  of  substantial  importance. 

Mr.  Kellogg.  You  have  got  the  originals.  If  you  will  produce 
them,  I  will  put  them  in. 

Mr.  Eosenthal.  Well,  you  have  the  exact  copies.  I  dont  know  as 
we  have  the  originals. 

Mr.  Kellogg.  We  havent  got  them  here.  If  you  will  furnish  us 
with  the  original  bills  and  the  billing  attached,  we  will  put  them  in. 
_  Mr.  Eosenthal.  Well,  you  have  whatever  Mr.  Schindler  exam- 
ined—or should  have,  or  should  have  copies  of  them. 

Mr.  Kellogg.  Why,  no,  there  is  no  understanding  that  we  should 
brmg  copies  of  everything  that  was  examined,— that  we  should  bring 
samples  of  them,  that  is  what  the  agreement  was. 
Mr.  Eosenthal.  Yes. 
Mr.  Kellogg.  We  have. 
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Mr.  Rosenthal.  Where  are  your  samples  of  them? 

Mr.  Kellogg.  They  were  put  in  evidence  here  yesterday  or 
3374    the  day  before,  by  Mr.  Durand. 

Mr.  Rosenthal.  No,  you  picked  out  one  that  showed  the  10- 
cent  rate  on  every  sheet,  which  was  the  most  exaggerated  sample  of 
the  whole  lot. 

Mr.  Ejellogg.-  Well,  we  put  it  in. 

Mr.  Rosenthal.  Yes,  but  I  say  that  that  is  an  unfair  sample,  and 
that  should  not  have  been  put  in. 

Mr.  Kellogg.  Well,  then,  put  in  the  originals. 
Mr.  Rosenthal.  No,  but  you  are  selecting  samples,  and  we  are 
agreeing  to  this  method  of  your  doing  it,  on  the  theory  that  you  will 
do  it  fairly. 

Mr.  Kellogg.  You  didnt  object  to  that  being  put  in,  and  Mr.  Du- 
rand described  exactly  how  many  there  were. 

Mr.  Rosenthal.  I  didnt  object  to  its  being  put  in,  because  Mr. 
Durand  was  only  touching  upon  that.  You  are  now  completing  that 
line  of  testimony. 

Mr.  Kellogg.  And  you  insist  that  we  shall  produce  copies  of  all 
about  which  he  testified,  do  you? 

Mr.  Rosenthal.  I  think  that  you  should,  in  all  fairness.  I  can- 
not insist  upon  it,  no.  There  were  195  billing  statements,  as  I  re- 
member it,  aU  together,  and  of  those  195  billing  statements  there 
were  only  three  that  showed  the  18-cent  rate,  and  a  comparatively  in- 
significant number  that  showed  the  10-cent  rate. 

Mr.  Kellogg.  No,  there  were  not  195  billing  statements.     You 
mean  there  were  195  pages? 
3375        Mr.  Rosenthal.  195  pages,  that  is  what  I  mean. 

Mr.  Kellogg.  Well,  there  were  a  good  many  pages. 
Mr   Rosenthal.  There  were  36  statements. 

Mr.  Kellogg.  36  statements.  Well,  we  will  get  the  copies  of  those 
showing  the  10-cent  and  the  18-cent  rate. 

Mr.  Rosenthal.  I  think  that  is  the  fair  thing  to  do,  m  view  of  this 

testimony. 

Mr  Kellogg.  If  we  can  get  them.     I  dont  know  that  we  can. 

Mr.  Rosenthal.  You  can  get  them,  either  here  or  at  Chicago,  one 

way  or  the  other.  ,.     „  ,  •    n      ^    x-j.    •  i 

Mr.  Kellogg.  Well,  I  will  have  Mr.  Schmdler  testify  m  a  general 

^Mr    Rosenthal.  It  may  be,  Mr.  Kellogg,  that  when  we  get  the 
printed  copy  of  the  bill  of  exceptions  in  the  Alton  case,  that  they  will 
contain  all  of  those  statements.     How  about  that,  Mr.  Martin? 
Mr.  Maetin.  They  contain  samples  of  each,  and  a  statement  o± 

what  the  others  were.  .,,.,„       .      x       n  +„n 

Q  Well  some  of  them  did  contain  the  10-cent  rate.  Can  you  tell 
definitely  just  how  many?— A.  No  sir,  I  cannot.  I  am  speaking  en- 
tirely from  memory. 
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Q.  Did  any  of  them  contain  the  18-ceut  rate?— A.  I  recall  that 
there  were  several  that  contained  the  18-cent  rate;  at  least  two  of 
them. 

Q.  Did  you  examine  the  billing  of  the  Chicago,  Burlington  & 
Quincy    Eailroad,    to    show    how    many   cars   were    shipped    from 
Whiting  to  East  St.  Louis  and  St.  Louis,  on  a  6-cent  rate?— 
3376    A.  I  did  examine  a  number  of  bills. 

Q.  How  many  did  you  examine,  and  where  ? — A.  Something 
over  two  thousand  of  C.  B.  &  Q.— Chicago,  Burlington  &  Quincy— 
way-bills.  , 

Q.  Between  what  dates?— A.  Between  the  dates  I  have  named;  be- 
tween September  1,  1903,  and  June  30,  1905. 

Q,.  Please  state  what  those  way-bills  were.  I  show  you  Petition- 
er's Exhibit  6T5.  State  whether  they  were  similar  to  that  in  form.— 
A.  I  should  say  they  were  similar  to  that  in  general  appearance  and 
form. 

Q.  Did  they  indicate  the  origin  of  the  oil  shipments  ?— A.  As  I  re- 
member, yes  sir. 

Q.  Did  they  show  at  what  rate  the  oil  was  billed?— A.  They  did. 

Q.  What  rate  was  it?— A.  6  cents  per  one  hundred  pounds  from 
Chicago  to  East  St.  Louis;  that  is,  6  cents  from  Whiting;  the  switch- 
ing was  included. 

Mr.  KosENTHAL.  You  mean  from  Whiting,  do  you  ? 

Witness.  From  WTiiting,  yes. 

Mr.  Rosenthal.  You  said  from  Chicago. 

Witness.  The  billing  read  from  Chicago. 

Q.  But  the  shipment  originated  at  "VYhiting^^A.  Yes  sir. 

Q.  And  the  rate  of  6  cents  per  hundred  pounds  was  from  Whiting 
to  East  St.  Louis?— A.  From  Whiting  to  East  St.  Louis. 

Mr.  Rosenthal.  And  the  way-bills  so  indicated? 
Witness.  As  I  recall. 
3377        Mr.  Rosenthal.  Yes  sir. 

,      o      .  9,v'^^?^^y-'^i^ls'^ere  something  over  two  thousand  in  num- 
ber?— A.  Yes  sir. 

Q.  And  all  of  that  oil  paid  the  6-cent  rate?— A.  Yes  sir  as  I  re- 
member it^  I  would  like  to  qualify  my  last  statement  with  reference 
to  the  C.  B.  &  Q.  billing,  and  to  say  that  those  were  not  all  original 
way-bills. 

Q.  Well,  explain  what  they  were. 

Mr.  Rosenthal.  That  you  examined? 

Witness.  Those  which  I  examined.  About  one  hundred  of  them 
were  original  way-bills;  the  remainder  were  carbon  copies  of  type- 
written way-bills. 

Q.  That  is,  you  mean  by  the  carbon  copy  a  copy  made  at  the  same 
time  that  the  original  was— all  by  one  impression  ?— A.  That  is  my 
understanding,  that  they  were  made  on  a  typewriting  machine  and 
carbon  copies  taken  of  those  bills. 

Q.  Whj  didnt  you  examine  the  originals?— A.  They  could  not 
produce  them— the  C.  B.  &  Q.  Railway. 
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Q.  Why?— A.  They  stated  that  they  had  been  destroyed. 

Q.  Did  you  go  there  to  get  the  originals  ?— A.  I  did. 

Q,  You  got  a  hundred,  didnt  you?— A.  I  got  a  hundred  at  one 

'  Q.  Did  you  see  the  others  at  that  time?— A.  I  did  not.  The  num- 
ber that  I  called  for  at  that  time  were  selected  and  handed  to  me; 
and  when  we  made  the  second  request,  some  time  later,  we  were  ad- 
vised that  all  of  the  original  way-bills  had  been  destroyed. 
3378  Q.  And  then  they  gave  you  the  typewritten  manifold 
copy? — A,  Yes  sir. 

Q.  And  you  examined  about  two  thousand  of  them?— A.  About 
two  thousand  of  those. 

Q  Coming  back  to  this  Alton  shipmen<^Chappell,  you  say,  is  the 
junction  between  the  Chicago  Terminal  Transfer  and  the  Chicago  & 
Alton  Railway?— A.  Yes  sir. 

Q.  About  how  far  from  Whiting?— A.  I  have  never  been  there, 
and  I  would  not  like  to  say  the  distance. 

Q   Well,  it  is  in  the  vicinity A.  It  is  m  the  vicinity. 

Q.  Of  Chicago,  and  not  far  from  Whiting  ?-A.  Not  far  from 

Whiting. 

Q.  Near  the  state  line?— A.  Yes  sir. 

Q.  In  Illinois?— A.  In  Illinois,  yes  sir.  ,     ,   ^.i,         11 

Q  Do  you  know  the  manner  in  which  the  agent  at  Chappell 
charged  himself  with  the  freight  rate  entered  in  these  bills  of  10  and 
18  cents  and  became  relieved  from  that  charge?  Did  you  examine 
into  the  original  documents  in  his  office  to  see,  or  m  the  office  of  the 
Chicago  &  Alton  Eailroad?-A.  I  examined  some  of  those  m  the 
office  of  the  United  States  Attorney.  ^.    ^    ^     „      ,    rr..^  ^„„„ 

Q.  Were  they  the  ones  that  came  from  that  office?— A.  They  were 

^^  O    Well,  do  you  know  whether  they  did  or  not?— A.  They 

3379  bore"  on  their  face  evidence  of  the  Chicago  &  Alton  way-bill 
from  the  Chappell  station.       .       .       ,         ^,  ,     ,  p,  ^„ 

Q.  Do  you  know  from  your  examination  how  the  agent  at  Chap- 
peU  handled  those  charges-the  station  agent  at  Chappell  ?-A.  Only 
from  the  documents  that  I  saw. 

q!  Very  well.-A.  And  the  oil  was  way-billed  from  Chappell  to 

East  St.  Louis  prepaid.  ^    „„c9      4     At  in  or  18 

Q.  At  10  or  18  cents— whatever  the  rate  was?— A.  At  10  or  iS 

fputs  less  the  switching  charges.  .  „        x     ju. 

Q  Yes,  but  it  was  actually  billed  then  for  10  or  18  cents,  from 
Whitin,<^  to  East  St.  Louis?— A.  Yes  sir 

Mr  RosENTHAi..  That  is,  actually  billed  on  the  way-bills  you  mean  ? 

Mr.  Kellogg.  That  is  what  I  mean. 

Witness.  Actually  billed  on  the  way-bills. 

O  How  did  the  station  agent,  that  having  been  marked  prepaid, 
get  relief  from  the  general  office  for  that  10  and  18  cents  per  hun- 

^'Mr'^ZsEKTHAL.  I  object  to  that.     I  have  no  objection  to  his  de- 
scrTbin?  any  entries  on  documents  or  books  which  he  knows  were 
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in  the  possession  of  the  station  agent;   but  I  object  to  his  con- 
clusions. 
3380        Q.  I  want  you  to  explain  what  those  documents  were— A 
Ihe  documents  that  I  saw  were  the  way-bills  reading  from 
Ohappell  to  the  general  office  of  the  Chicago  &  Alton  Eailroad 
Q.  Now,  that  is  another  way-bill  that  you  haven't  described,  isn't 

It?    You  are  not  talking  about  the  way-bill ^A.  I  am  not  talking 

about  the  way-bill  covering  the  oil. 

Q.  Have  you  got  a  form  of  those?— A.  I  have  not.     They  were 

ESlroad''  ^^  ^^^^  ''^^^''''  ^'"'"''^  way-bill  of  the  Chicago  &  Alton 

Q.  I  show  you  a  form.  Exhibit  562.    Do  you  mean  that  the  agent 

made  out  another  way-bill  besides  the  regular  way-bill  of  the  freight 

that  has  been  described,  to  East  St.  Louis?— A.  He  did. 

Q.  Did  it  cover  each  car,  or  did  it  cover  a  large  number  of  cars?— 
rT  w  r        ^*  covered  cars  for  a  period  of  about  two  weeks. 
Q.  Did  it  show  the  car  numbers  ?— A.  It  did  not. 
_    Q.  Wliat  did  it  show?— A.  It  showed— I  cant  just  explain  it     It 
indicated  m  the  first  place— I  will  describe  the  way-bill 

Q^AU  right.-A.  It  read  from  Chappell  to  the  general  office  of 
the  Chicago  &  Alton  Railroad. 

Q.  At  Chicago  ?-A.  At  Chicago,  and  stated  on  the  face  the  amount 
of  advances.  There  were  no  freight  charges  shown;  the  entry  was 
simply  m  the  column  headed  "Advances." 

_    Q.  And  a  total  sum  of  money,  or  what?— A.  And  a  total  amount 
included  m  the  way-bill  was-shown  in  that  column 
Q.  Did  it  show  any  weight?— A.  That  I  cant  recall 
y.  Did  It  show  any  commodity  ?-A.  I  think  not.    I  am  speaking 
entirely  from  memory  in  reference  to  that. 
3381        Q.  You  haven't  got  a  copy?— A.  I  have  not 
.     „    .^J^^-  Kellogg.  We  can  get  a  copy  of  one  of  those. 

see«  rir  ""^^  T T!  ^'!^  ^^^*-  *^^^  y°^  ^^'^"^ine  the  books  to 
seet — A.  JN'o  sir,  I  did  not. 

Q.  What  was  the  effect  of  such  a  way-bill  as  shown  by  the  books  ?- 
A.  According  to  railroad  customs,  any  amount  billed  by  an  agent  and 

tZlZm  7""%'"  ^  ''''^''  *' *^'  '^^^^*'  ^^  ^^^'  any  billinl  on  the 
hk  nffil  r.if""  "'^'^"f  \'  ''"^V'^S  '^"-^"^^  shipments,  would  reheve 
his  office  of  the  amount  charged  against  him  on  such  way-bills 

the  ;Jnlr  V""""?!!  ?"'"  P*^rti<^ular  way-bills  from  the  station  to 
the  general  office  so  that  you  can  state  that  the  agent  received  relief 
of  any  particular  shipments  or  of  the  shipments  in  that  way«-A 

Sl^  '^^^^  ^'  my  knowledge  of  the  way-bills  would  go  by  the 
handling  of  the  way-bill  m  that  manner 

rec?ile^?r  A^'T^V  wl  """^  ^^'  *^'  ^^'^'^^^  °^  *h^  ^^^^'  that  you 

Q.  You  never  took  a  copy  of  any  of  those?— A.  I  did  not 
Q,.  Where  are  they?— A.  Where  are  those? 
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Q.  Yes,  now. — A.  I  think  those  are  in  the  general  offices  of  the 
Chicago  &  Alton  Railroad  at  Chicago. 

Q.  Who  was  the  agent  there  at  Chappel? — ^A.  Kennedy. 
Q.  Did  you  examine  any  of  the  way-bills  on  the  Chicago  &  Eastern 
Illinois  from  Whiting  to  East  St.  Louis? — A.  I  did  not. 
Q.  You  never  examined  any? — A.  No. 

Q.  Taking  the  Chicago  &  Alton,  did  you  make  a  table,  on 

3382    page  129  of  the  bill  of  complaint,  showing  the  relative  rates 

between  Pittsburg,  Cleveland,  Toledo,  Whiting,  and  Rochester, 

New  York,  to  East  St.  Louis  ? — ^A.  I  cant  recall  now  that  I  made  that 

particular  table.     I  have  verified  it. 

Q.  You  have  verified  that  table  ? — A.  Yes. 
Q.  Is  it  correct  ? — A.  It  is,  so  far  as  I  know. 

Q.  Do  you  know  whether  it  is  correct  or  not?     Have  you  verified 
it  to  see  if  it  is  correct  ? — A.  I  have. 
Q.  Is  it  correct  ? — A.  It  is. 

Q.  I  notice  the  distance  from  Pittsburg  to  East  St.  Louis  is  613 
miles. — A.  Yes  sir. 

Q.  (I  will  let  you  hold  this.)  The  rate  is  8  mills  a  ton  a  mile.— 
A.  Yes  sir,  it  figures  out  that  at  the  rate  expressed  in  cents  per  hun- 
dred pounds. 

Q.  That  is,  8  mills  per  ton  per  mile  is  the  rate  from  Pittsburg  to 
East  St.  Louis? — ^A.  Yes  sir. 

Q.  I  notice  the  rate  from  Whiting  to  East  St.  Louis  is  4.3  mills  per 
ton  per  mile,  and  the  distance  281  miles.— A.  That  is  via  the  Chicago 
&  Alton? 

Q.  The  Chicago  &  Alton,  yes.— A.  Yes  sir. 

Mr.  Rosenthal.  I  want  to  make  the  general  objection  to  any  evi- 
dence concerning  the  Pittsburg-St.  Louis  rates  upon  the  ground  that 
the  defendants  are  not  shown  to  have  had  anything  to  do  with  the 
making  of  such  rates. 

Q,  In  making  railroad  rates  is  it  generally  customary  throughout 
the  United  States  that  the  rate  per  ton  per  mile  is  lower  for  the  long 

haul  than  for  the  short  haul?— A.  That  is  usually  the  case. 
3383        Q.  In  this  case  the  rate  from  Pittsburg  is  higher  for  the 
long  haul  than  the  short  haul  from  Whiting,  isn't  it?— A.  It  is. 
Q.  Higher  per  ton  per  mile?— A.  Higher  per  ton  per  mile. 
Q.  Nearly  double.    Is  4.3  mills  per  ton  per  mile,  for  a  distance  of 
281  miles,  from  Whiting  to  East  St.  Louis,  a  reasonable  rate,  or  a 
very  low  'rate,  or  what  is  it?— A.  I  would  consider  that  a  low  rate 
on  this  commodity. 

Mr.  Rosenthal.  May  I  have  that  question  ? 
The  question  was  read.  -,  .,       ., 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  the  witness 
is  not  qualified  to  answer  the  question  and  upon  the  ground  that  it 
is  wholly  immaterial.  n- i.  j 

Witness.  What  rate  are  you  speaking  of  there— the  published 

rate? 
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Mr.  Kellogg.  The  actual  rate  charged  by  the  Chicago  &  Alton 
by  this  unpublished  rate. 

Mr.  EosENTHAL.  Well,  counsel  characterizes  it  as  "  unpublisheti." 

Mr.  Kellogg.  Yes  sir.    Do  you  claim  it  was  published  ? 

Mr.  Rosenthal.  Sure. 

Mr.  Kellogg.  Filed  with  the  Commission  ? 

Mr.  Rosenthal.  Yes,  I  claim  the  rate  was  filed  with  the  Com- 
mission, and  will  show  it. 

Mr.  Kellogg.  Well,  you  have  never  shown  it  yet.  You  may  show  it. 
Mr.  Rosenthal.  Yes,  we  have  had  two  witnesses  swear  to  it' 
3384        Mr.  Kellogg.  The  first  I  ever  heard  of  it. 

Mr.  Rosenthal.  And  their  testimony  is  uncontradicted. 

Mr.  Kellogg.  That  is  the  first  I  ever  heard  of  it. 

Mr.  Rosenthal.  Well  that  is  not  conclusive,  you  know. 

Mr.  Kellogg.  No  ;  your  statement  is  not  conclusive  either. 

Mr.  Rosenthal.  I  grant  that. 

Q.  This  shows  the  rate  from  Toledo,  a  distance  of  433  miles  to 
East  St.  Louis  to  be  7.9  mills  per  ton  per  mile  ?— A.  Yes  sir.  ' 

Q.  As  compared  with  the  Chicago  &  Alton  rate,  for  28l"  miles  of 
4.3  mills  per  ton  per  mile?— A.  Yes  sir.  ' 

Q.  Are  Toledo,  Cleveland  and  Pittsburg  points  where  there  are 
mdependent  refiners?    I  mean  refiners  not  the  Standard  Oil. 

Mr.  Rosenthal.  He  has  already  testified  to  that. 

Mr.  Kellogg.  I  dont  think  he  has. 

Witness.  Yes  sir,  I  did  yesterday. 

Q.  Oh,  you  did?  Well,  they  are,  are  they?— A.  That  is  my  under- 
standing, yes  sir. 

Q.  Now,  there  are  no  independent  refineries  at  Whiting,  are 
there?— A.  Not  to  my  knowledge. 

*^;  J  """^^Tn*^^  ''''*''  °'''''"  *^^  Chicago,  Burlington  &  Quincy  Rail- 
road from  Wliitmg  to  East  St.  Louis  a  distance  of  345  miles,  is  34 
mills  a  ton  a  mile  ? — A.  Yes  sir. 

Q.  State  whetiier  a  rate  for  the  longer  distance,  from  Pittsburg, 
Cleveland,  and  Toledo,  should  be  less  per  ton  per  mile  than  for  the 
shorter  distance  from  T?i^iting  to  East  St.  Louis 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  the  witnass 
QQQ.         f  "t    ^^""^  whether  it  should  be  or  should  not  be 

A    In  the  ordinary  course  of  making  rates  I  should  say  that 
the  lower  rate  should  prevail  from  Pittsburg  or  Toledo-the 
lower  rate  per  ton  per  mile. 

Q.  Is  that  customary,  from  your  experience,  in  making  rates  gener- 
ally ?-A.  My  experience  m  making  rates  is,  that  the  longer  the  dis- 
tance the  less  the  rate  per  ton  per  mile.  I  would  like  to  qualify  that 
statement  I  have  been  making  in  reference  to  distances.  In  the  prep- 
aration of  these  tables  we  have  shown  the  Chicago  distance  as  the 
distance  from  Whitmg. 

Q.  What  would  be  the  difference  ?-A.  Well,  that  would  vary 
somewhat  m  the  route  the  property  took. 
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Q.  Well,  how  many  miles  would  it  make  ? — A.  As  I  recall,  the  dis- 
tance from  Chicago  proper  to  Whiting  is  17  miles. 

Q.  I  know,  but  the  freight  does  not  go  through  Chicago  proper  to 
go  to  St.  Louis,  does  it  ? — A.  Not  necessarily. 

Q.  It  goes  to  Chappell  on  the  Chicago  &  Alton? — A.  Yes. 
Q.  And   Chappell   is   south   of   Chicago,  isn't  it? — A.  South  of 
Chicago. 

Q.  Do  you  know  whether  the  actual  distance  from  Whiting  is  any 
greater  than  the  actual  distance  from  Chicago  computed  here? — A.  I 
will  say  the  distance  from  Whiting  to  East  St.  Louis  by  way  of 
Chappell  is  something  less  than  the  distance  from  Chicago  to  East 
St.  Louis. 

Q.  It  would  be  something  less?— A.  It  would  be  something  less. 
Q.  It  would  not  vary  much,  would  it — not  a  great  many  miles  dif- 
ference?— A.  Not  many  miles.     But  in  making  these  tables,  to  make 

the  distance  uniform  we  made  it  from  Chicago  in  all  cases. 
3386        Q.  Now,  you  haven't  either  taken  out  the  switching  rate 
paid  by  the  Alton  or  the  Burlington,  or  any  of  these  lines,  out 
of  this?     You  have  taken  the  6-cent  rate?— A.  I  dont  think,  as  I 
recall,  that  the  switching  has  been  taken  out  of  that.     That  is  to  be 
decided.     Did  you  figure  that,  Doctor?     I  cant  recall. 
Mr.  DuRAND.   (After  figuring.)     No. 
Mr.  Kellogg.  It  hasn't  been  taken  out. 
Dr.  DuRAND.  The  full  rate,  6  cents. 

Q.  The  full  rate  of  6  cents  per  hundred  was  charged?— A.  It  is 
based  on  the  full  rate  of  6'  cents  per  hundred  pounds. 

Q.  As  a  matter  of  fact,  the  Chicago  &  Alton  have  paid  the  switch- 
ing charges? — A.  Yes  sir. 

Q.  Well,  that  doesn't  cut  much  figure.  Will  you  tell  me,  from  the 
printed  report  of  the  Interstate  Commerce  Commission,  what  the 
average  rate  per  ton  per  mile  on  all  of  the  railroads  of  the  United 
States  for  the  various  years,  from  1900  to  1905,  inclusive,  was? 

Mr.  EosENTHAL.  Do  you  know  how  this  table  was  made  up  on  page 
97  of  the  Interstate  Commerce  Commission  report? 
Witness.  I  do  not.  „    .  ,       ,  ^  ,   i 

Mr.  EosENTHAL.  Do  you  know  what  freight  elements  were  taken 
into  consideration  in  making  it  up  ? 
Witness.  I  do  not. 

Mr.  EosENTHAL.  Or  what  articles  were  considered  i 
Witness.  I  do  not. 
Mr.  EOSENTHAL.  Do  you  know  whether  any  were  omitted  or  not  ( 

Witness.  I  do  not.  -j      j 

3387        Mr.   Eosenthal.  Do   you   know   whether   they   considered 
only  the  higher  price  and  the  lower  price  articles? 
Witness.  I  do  not  know  anything  in  regard  to  how  these  figures 

were  arrived  at.  ^i  •         ,      j.  j.i  ■     j-i,  „  9 

Mi-  Eosenthal.  You  dont  know  a  thing  about  this,  then  i 
Witness.  No  sir,  not  excepting  as  shown  by  the  tables. 
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Mr.  EosENTHAL.  All  you  know  is  that  on  page  97  of  that  report  a 
certain  entry  appears,  and  you  are  prepared  to  read  what  that  entry 
is  into  this  record,  and  that  is  all  you  know  about  it  ? 
Witness.  That  is  right. 

Mr.  EosENTHAL.  How  they  reached  that  average  you  dont  know. 
Witness.  I  do  not. 

Mr.  EosENTHAL.  There  may  have  been  hundreds  of  thousands  of 
articles  of  freight,  the  heavier  kinds  of  commodities,  the  average  of 
which  might  be  less  than  a  half  a  cent  per  ton  per  mile;  isnt  that  so? 
Witness.  That  is  so. 

Mr.  EosENTHAL.  And  in  many  the  average  of  which  might  be  6  or 
8  cents  per  ton  per  mile  ? 
Witness.  Yes  sir. 

Mr.  Kellogg.  I  suggest  here,  Mr.  Eosenthal,  that  there  isnt  much 
use  of  filling  this  record  with  such  stuif  as  that,  because  you  know 
that  is  not  made  up  in  that  way,  and  we  will  show  just  how  it  is  made 
up  by  an  Interstate  Commerce  officer. 

Mr.  Eosenthal.  In  reply  to  that  suggestion,  it  seems  to  me  that  to 

put  in  an  entry  of  that  kind,  which  has  absolutely  no  relatoin  to  the 

cheaper  commodities,  and  which  does  not  show  how  it  is  made 

3388    up,  whether  the  averages  may  be  shipped  for  2^  mills  per  ton 

per  mile  with  commodities  which  may  be  shipped  for  10  cents 

per  ton  per  mile,  is  wholly  aside  from  any  issue  involved  in  this  case, 

Q.  Is  oil  the  cheapest  commodity,  taking  the  lowest  rate  of  any 

commodities? — A.  I  dont  so  understand. 

Q.  What  are  some  of  the  products  that  take  lower  rates  ? — A.  Coal, 

ore,  iron,  pig  iron 

Mr.  Eosenthal.  Steel? 
Witness.  I  dont  know  as  to  steel. 
Mr.  Eosenthal.  Agricultural  implements? 
Witness.,  They  do  not. 
Mr.  Eosenthal.  Grain? 

Witness.  Grains,  in  a  great  many  instances,  takes  lower  rates  than 
oil. 

Q.  Sand? 
Witness.  Sand. 
Mr.  Eosenthal.  Stone? 
Witness.  Stone. 
Mr.  Eosenthal.  Cement? 

Witness.  Cement  is  one  of  the  commodities  taking  a  very  low  rate. 
Q.  Generally,  you  are  speaking  now,  of  rates?— A.  I  am  speaking 
generally  of  rates,  yes  sir. 

Mr.  Kellogg.  I  will  prove  it  by  the  Interstate  Commerce  Com- 
mission, that  the  rate  per  ton  per  mile  is  made  up  by  taking  all 

traffic. 
3389        Q.  Mr.  Schindler,  have  you  examined  the  original  tariffs  in 
the  office  of  the  Interstate  Commerce  Commission  to  show  what 
the  rates  were  on  petroleum  in  carloads,  from  Chicago,  Toledo,  Cleve- 
land, Pittsburg,  to  Pacific  coast  terminal  points,  San  Francisco,  Sac- 
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ramento,  Marysville,  San  Jose,  Oakland,  Los  Angeles,  and  San  Diego, 
and  showing  the  changes  in  rates  from  March,  1888,  to  May,  1907  ? — 
A.  I  have. 

Papers  marked  Petitioner's  Exhibit  587,  2  sheets. 

Q.  Is  Petitioner's  Exhibit  587,  in  2  sheets,  the  statement  made  up 
by  you  showing  those  matters? — A.  It  is. 

Mr.  Rosenthal.  Now,  I  have  no  objection  to  your  table,  but  I  do 
not  think  that  the  notes  you  have  here  should  be  made  part  of  the 
exhibit.  I  think  the  witness  may  explain  it  in  his  testimony,  but  I 
dont  think  you  should  run  in  those  notes. 

Mr.  Kellogg.  Aren't  they  correct? 

Mr.  Rosenthal.  I  dont  know. 

Mr.  Kellogg.  If  he  testifies  they  are  they  would  be  right  in  con- 
nection with  it. 

Mr.  Rosenthal.  Mr.  Martin  says  one  of  these  is  not  correct.  I 
would  rather  he  would  explain  that  in  his  testimony  than  have  you 
attach  statements  like  that  in  the  shape  of  notes. 

Q.  Is  the  statement  of  the  rates  in  the  table,  exclusive  of  the  foot- 
notes, correct? — A.  It  is. 

Q.  Mr.  Schindler,  opposite  the  rate  of  July  16,  1894,  you  have  ap- 
pended, "  Note  1." — A.  Yes  sir. 

Q.  Does  that  note  correctly  explain  how  you  made  up  those 
3390    rates? — ^A.  It  does. 

Q,.  Note  2  is  opposite  the  tariff  of  January  2,  1900,  stating 
the  rate  as  78J  cents  from  Chicago,  90^  from  Toledo,  93  from  Cleve- 
land, and  98  from  Pittsburg.  Is  that  note  explanatory  of  how  you 
made  up  that  rate? — A.  It  is. 

Mr.  KJELLOGG.  I  guess  that  is  the  best  way  to  let  that  go  in.  Have 
you  any  objection  to  that? 

Mr.  Rosenthal.  I  am  just  conferring  here  with  Mr.  Martin.  He 
teUs  me  that  Note  2  is  incorrect,  misleading. 

Mr.  Kellogg.  Then,  if  it  is,  let  us  have  it  corrected. 

Q.  You  state  here  in  the  footnote  2  as  follows :  "  The  publishing 
of  through  rates,  excepting  from  Chicago,  was  discontinued  July  16, 
1894,  after  which  date,  imtil  December  21,  1906,  when  the  publication 
of  through  rates  was  resumed,  rates  from  all  points  east  of  Chicago 
were  made  by  adding  the  local  rate  to  Chicago  to  the  published  rate 
of  78 J  cents  from  Chicago."  What  do  you  mean  by  that? — ^A.  I 
mean  that  from  the  points  described,  east  of  Chicago,  commencing 
with  that  date,  the  rates  to  those  terminal  coast  points  on  oil  were 
made  by  adding  the  local  tariff  rate  to  Chicago  to  the  78J  cents  pub- 
lished rate  from  Chicago  to  those  points,  to  make  the  through  rates. 

Q.  There  being  no  through  rates? — ^A.  There  being  no  through 
rates. 

Q.  That  was  the  case  in  oil  ? — A.  As  to  petroleum. 

Q.  But  on  December  21,  1906,  they  again  resumed  making  through 
rates? — A.  Yes  sir. 

Mr.  KJEiLLOGG.  Do  you  understand  that  to  be  an  error  ? 
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3391  Mr.  EosENTHAL.  Have  you  offered  this? 
Mr.  Kellogg.  Yes,  I  offer  it  in  evidence. 

Mr.  Rosenthal.  What  is  the  number? 

Mr.  Kellogg.  Exhibit  587,  2  sheets. 

Mr.  Rosenthal.  I  object  to  Exhibit  587  upon  the  ground  that  the 
Government  has  failed  to  show  that  the  defendants,  or  any  of  them, 
had  anything  to  do  with  the  making  or  changing  of  the  rates  in 
question  as  shown  on  such  Exhibit.  (After  looking  over  the  Ex- 
hibit.) As  far  as  they  simply  describe  tariffs  from  which  the  rates 
were  obtained,  of  course,  we  have  no  objection  to  the  notes. 

Mr.  Kellogg.  Shall  we  put  in  the  notes  down  as  fai'  as  they  de- 
scribe tariffs,  down  to  the  second  page? 

Mr.  Rosenthal.  I  dont  care  anything  about  it.  I  dont  think  it 
adds  anything  to  the  record.  If  we  have  it  for  the  purpose  of  check- 
ing up,  that  is  all  we  care  about. 

Paper  marked  Petitioner's  Exhibit  588. 

Q.  Does  Exhibit  588  show  the  through  rates  on  petroleum  and  its 
products  in  carloads  from  Cleveland,  Ohio,  and  Oil  City,  Pennsyl- 
vania, to  Mississippi  River  points  named  in  the  first  column,  at  the 
several  dates  stated  in  this  statement? — A.  It  does. 

Q.  Is  this  table  correct? — A.  It  is. 

Q.  Mr.  Schindler,  prior  to  October  21,  1889,  how  were  the  rates 

made  from  Cleveland,  Oil  City,  Pennsylvania,  and  other  eastern 

shipping  points  for  oil  to  East  Dubuque,  with  other  point-?  on  the 

Mississippi  River  named  in  this  table  588  ? — A.  Through  rates 

3392  were  published  to  those  points,  the  same  as  upon  any  other 
class  of  freight. 

Q.  You  mean  the  rate  from  Oil  City,  for  instance,  to  Dubuque,  a 
total  sum  per  hundred  pounds? — A.  The  total  rate  per  hundred 
pounds  was  shown  in  the  tariff. 

Q.  On  oil?— A.  On  oil. 

Q.  For  instance,  in  1888  it  was  24^  cents  from  Oil  City  to  Du- 
buque?— ^A.  That  is  right,  sir. 

Q.  Now,  the  roads  leading  from  Chicago  to  the  Mississippi  River 
points  named  are  different  lines  of  road  than  those  reaching  Chicago 
from  the  East,  are  they  not  ? — ^A.  Not  in  all  cases. 

Q.  Well,  name  any  road  that  runs  through  Chicago  to  the  Missis- 
sippi River  from  the  East.— A.  The  Wabash  is  one. 

Q.  Where  does  the  Wabash  reach?— A.  The  Wabash  runs  from 
Buffalo  and  from  Pittsburg  to  Chicago,  and  from  Chicago  to  East 
St.  Louis,  Hannibal,  Quincy,  and  to  the  Missouri  River. 

Q.  How  long  has  that  been  the  case?— A.  For  a  large  number  of 
years. 

Q.  Now,  with  that  exception,  the  lines  east  of  Chicago  are  differ- 
ent lines  from  those  west,  are  they  not?— A.  Generally  speaking,  yes 

Q.  And  Chicago  has  been  for  many  years  the  dividing  line  hasn't 
it? — ^A.  It  has. 
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Q.  There  is  one  other  junction,  isn't  there,  in  northern  Illinois, 
which  is  known  as  an  Eastern  and  Western  junction  point? — -A. 
There  is. 

Q.  Peoria,  Illinois? — A.  Peoria,  Illinois. 

3393  Q.  Now,  has  it  always  been  customary  on  general  classes  of 
traffic  other  than  oil  to  publish  through  rates  from  the  East  to 

the  Western  points  named? — ^A.  It  has,  generally  speaking. 

Q.  On  all  class  freight,  for  instance? — ^A.  On  merchandise  class 
freights,  yes  sir. 

Q.  And  on  many  commodities? — A.  Yes  sir. 

Q.  Has  that  not  been  the  general  system  of  making  all  rates  from 
eastern  points  to  the  Mississippi  points  named  ? — A.  It  has. 

Q.  The  rates  in  such  cases,  the  rates  over  the  eastern  lines  and  the 
rates  over  the  western  lines  were  divided  on  agreed  proportions, 
were  they  not  ? — A.  Agreed  percentages. 

Q.  Agreed  percentages? — A.  Yes  sir. 

Q.  The  Mississippi  roads  leading  to  the  Mississippi  River  from 
Chicago  and  Peoria  taking  an  agreed  percentage  of  the  whole  rate  ? — 
A.  Of  the  whole  rate. 

Q.  Now,  were  such  through  rates  less  than  the  sum  of  the  local 
rates  ? — A.  They  were  in  all  cases  coming  to  my  knowledge. 

Q.  Generally,  in  making  rates  throughout  the  United  States,  are 
the  through  rates  which  are  divided  on  agreed  proportions  usually 
lower  than  the  sum  of  the  locals? — A.  Generally  speaking. 

Q.  Prior  to  October  21,  1889,  did  the  railroads  publish  through 
rates  on  agreed  proportions  from  these  eastern  shipping  points,  of  oil, 
to  the  Mississippi  River  towns  named  in  Exhibit  588  ? — A.  They  did. 

Q.  When  did  they  discontinue  that?— A.  October  21,  1889. 

Q.  Do  you  know  whether  that  is  about  the  time  that  the  Whit- 
ing refinery  was  completed  ? — A.  Some  where  about  that  time ;  I  dont 
know  definitely  when  the  Whiting  refinery  first  began  operations. 

3394  Q.  But  shortly  after  that  the  Standard  Oil  commenced  to 
ship  from  Whiting  to  these  western  points? — ^A.  Shortly  after 

the  plant  was  established  at  Whiting. 

Q.  Now,  from  October  21,  1889,  for  how  many  years  and  until 
what  dates  did  the  railroads  cease  to  prorate  and  compel  the  eastern 
shippers  to  pay  the  sum  of  the  locals,  the  local  to  Chicago  or  Peoria, 
and  from  Chicago  or  Peoria  to  the  Mississippi  River  points  named  in 
schedule  588? 

Mr.  Rosenthal.  I  object  to  the  form  of  that  question.  I  dont  sup- 
pose that  he  knows  whether  the  railroads  ever  compelled  a  single 
eastern  shipper  to  pay  a  single  dollar  of  freight. 

Mr.  Kellogg.  He  knows  it  from  the  tariffs,  as  anybody  else  knows. 

Mr.  Rosenthal.  He  may  testify  to  what  the  tariffs  were. 

Q.  Well,  what  did  the  tariffs  show?— A.  From  October  21,  1889, 

to  January  1,  1907.  ,         i  ,     o 

Mr.  Rosenthal.  Well,  what?    What  happened  between  those  dates  < 
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Q.  Go  on  and  explain.— A.  Between  those  periods  there  were  no 
through  rates  published  to  these  points,  and  the  only  manner  of  mak- 
ing the  rates  was  the  combination  of  the  rate  to  and  from  Chicago  or 
to  and  from  Peoria. 

Q.  The  table  588  simply  refers  to  Cleveland  and  Oil  City.    Was 

this  true  as  to  all  other  eastern  shipping  points  of  the  oil Toledo 

Pittsburg,  and  other  places  ?— A.  Well,  so  far  as  I  examined l 

3396        Mr.  Eosenthal.  Well,  did  you  examine  ?  is  the  question. 

Witness.  I  did  examine  a  number  of  the  tariffs.  So  far 
as  I  examined,  the  rates  from  Pittsburg  were  the  same  as  we  have 
shown  from  Oil  City  and  for  a  great  portion— I  dont  find  that  there 
were  rates  regularly  published  from  Toledo  to  these  points. 

Q.  Through  rates  ? — A.  I  mean  through  rates. 

Q.  State  whether  the  rate  from  Oil  City  is  specifically  applicable 
to  certain  other  points  in  that  vicinity.  Western  Pennsylvania?— 
A.  It  is. 

Q.  What  other  points  do  you  recollect  ?— A.  Franklin,  Eeno,  Titus- 
ville,  and  Warren.  There  are  a  number  of  points;  I  dont  know 
that  I  can  enumerate  them  all. 

Q.  Now,  from  January  1,  1907,  what  system  of  rates  did  the  rail- 
roads establish? 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  it  is  im- 
material and  upon  the  ground  that  it  is  incompetent  in  that  there 
IS  no  attempt  made  to  show  the  defendants  or  any  of  them  had  any- 
thing to  do  with  such  changes,  and,  further,  that  it  is  since  this  bill 
was  filed. 

A.  The  publication  of  through  rates  to  these  points  was  resumed 
on  that  date,  and  the  rates  indicated  in  those  columns  are  the  through 
rates  as  published. 

Q.  Then,  the  rates  shown  on  this  table  from  October  21,  1889  to 
January  1,  1907,  were  made  up  of  the  sum  of  the  local  rates  f^om 
Oil  City  and  Cleveland  to  Chicago,  and  from  Chicago  to  the  towns 
named  on  the  Mississippi  River?— A.  They  were. 

oo.^^     ^J^'-  ^.**®^  *^^*  ^^  "^^^  ^  through  rate  from  these  points  to  the 
3396    Mississippi  River  points  ?— A.  It  was. 

Q.  And  also  before  October  21,  1889?— A.  Yes  sir 
9    I  notice  that  between  January  2,  1900,  the  rate  from  the  eastern 

points  to  the  Mississippi  River  was  reduced  say  to  East  Dubuque 

from  34|  cents  to  26  cents  ?— A.  Yes  sir. 

Q.  To  January  1,  1907,  I  meant.— A.  January  1,  1907 

Q   The  result  of  ceasing  to  prorate  from  the  eastern  shipping 

points  to  the  Mississippi  River  was  very  considerably  to  raise  tht 

rates  from  Oil  City    and  like  places,  and  from  Cleveland,  to  East 

Dubuque,  was  it  not? 

Mr  Rosenthal.  I  object  to  that.     The  table  shows  for  itself  what- 
ever the  tacts  may  be. 
A.  It  had  that  result. 

Q.  The  table  588  shows  all  changes  in  rates  during  that  period, 
doesit?— A.  Yes  sir.  ^         ' 
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Q.  Now,  referring  to  table  587.  That  is  the  Pacific  coast.  You 
have  testified  in  relation  to  Exhibit  587  that  between  certain  dates, 
I  believe  1894  to  1906,  the  railroads  east  of  Chicago  did  not  pro- 
rate with  the  railroads  west  of  Chicago  in  making  through  rates  to 
the  Pacific  coast  terminal  points? — A.  I  did. 

Q.  On  oil?— A.  On  oil. 

Q.  What  was  the  custom  during  that  same  period  as  to  other  prod- 
ucts generally? 

Mr.  KosENTHAL.  I  object  to  that  upon  the  ground  that  no  custom 
has  been  shown,  and  upon  the  ground  that  the  tariffs  themselves  con- 
stitute the  only  evidence  of  the  fact. 

Q.  Have  you  examined  the  tariffs  on  many  commodities? — A.  I 
have. 

Q.  During  those  periods? — A.  Yes  sir. 

3397  Q.  Are  you  generally  familiar  with  them? — A.  I  have  ex- 
amined a  great  many  of  the  tariffs  that  were  in  effect  during 

that  period. 

Q.  From  those  tariffs  can  you  state  whether  as  to  most  products, 
classes  and  commodities,  originating  at  points  east  of  Chicago, 
through  rates  were  named  to  Pacific  coast  terminal  points,  and 
divisions  made  between  the  eastern  and  western  lines  on  agreed 
proportions. 

Mr.  Rosenthal.  I  object  to  it  upon  the  ground  that  it  should  first 
appear  what  tariffs  Mr.  Schindler  has  examined  in  that  regard. 

Mr.  Dtjeanb.  He  can  answer  that,  Mr.  Kellogg. 

Mr.  Kellogg.  He  can  tell  the  tariffs,  if  Mr.  Rosenthal  wants  it. 

A.  I  went  through  the  tariffs  of  the  Transcontinental  Association 
cbvering  the  period  for  which  that  table  was  prepared. 

Q.  What  is  the  Transcontinental  Association? — A.  That  is  the 
association  comprised  by  the  railroads  named,  showing  through  ra:tes 
from  various  points. 

Q.  East  of  Chicago,  to  the  Pacific  coast  terminals  ?— A.  Yes  sir. 

Q.  Are  those  general  tariffs,  applying  to  all  railroads  in  the  ship- 
ment of  products  ? — A.  Yes  sir. 

Mr.  Kellogg.  Do  you  want  the  number  of  those  ?  Your  men  knew 
all  about  these  transcontinental  tariffs.  They  are  standard  Associa- 
tion tariffs. 

The  Examinee.  We  will  suspend  at  this  point  until  2  o'clock. 

3398  Afternoon  Session. 

T.   C.   M.   ScHiNDLEE  was  recalled,   and  his   direct  examination 

resumed. 

(The  latter  portion  of  the  witness's  testimony  was  read.) 
Mr.  Rosenthal.  If  he  can  give  us  a  list,  outside  of  the  record,  that 
will  be  entirely  satisfactory.    We  simply  want  to  examine  the  same 
tariff   that  he  has   and   from   which   he  has  made  these   general 

conclusions. 

Mr.  Kellogg.  Make  a  list  of  those  and  give  it  to  Mr.  Rosenthal. 


1694  DTTRAND. 

Mr.  KosBNTHAL.  That  will  be  just  as  satisfactory.  '       '  "" 

The  following  question,  asked  this  morning,  was  read :  From  those 
tariffs  can  you  state  whether  as  to  most  products,  classes  and  com- 
modities, originating  at  points  east  of  Chicago,  through  rates  were 
named  to  Pacific  coast  terminal  points,  and  divisions  made  between 
the  eastern  and  western  lines  on  agreed  proportions? — ^A.  I  have 
not  made  any  special  examination  of  those  tariffs,  but  from  my  gen- 
eral knowledge  that  is  the  case. 

Q.  Will  you  give  the  counsel  a  list  of  tariffs  showing  such  rates. — 
A.  Yes  sir. 

Q.  Do  you  know  whether  during  this  time,  on  other  commodities 
than  oil,  a  larger  number  of  products  from  points  east  of  Chicago, 
as  far  east  as  Pittsburg,  in  some  instances,  bear  the  same  rate  to 
California  or  Pacific  Coast  terminal  points,  as  from  Chicago? — 
A.  Yes  sir. 

Q.  They  do? — A.  That  is  my  understanding  of  it,  yes  sir. 

3399  Q.  If  you  will  look  at  those  tariff's  and  make  a  list  of  them 
so  as  to  be  able  to  testify  a  little  more  definitely  on  that,  I 

would  like  to  have  you  do  so. — ^A.  All  right. 

Mr.  Kellogg.  Mr.  Eosenthal,  may  those  go  in  in  lieu  of  tb»> 
originals?     (Handing  papers  to  Mr.  Eosenthal.) 

Mr.  Eosenthal.  All  right. 

The  papers  were  marked  Petitioner's  Exhibits  589,  590,  and  591. 

(The  witness  was  withdrawn  for  the  purpose  of  recalling  Mr. 
Durand.) 

3400  E.  D.  DuEAND,  recalled  on  behalf  of  the  Petitioner,  testified : 
By  Mr.  Kellogg  : 

Q.  Mr.  Durand,  I  show  you  Petitioner's  Exhibits  589,  590  and  591. 
Are  those  the  tariffs  which  you  described  in  your  evidence,  naming  the 
rate  of  8|  cents  from  Whiting  to  Evansville  over  the  Chicago  &  East' 
ern  Illinois  Eailroad  and  the  Evansville  &  Terre  Haute  Eailroad  ?— 
A.  They  are. 

Q.  Were  they  filed  with  the  Interstate  Commerce  Commission?— 
A.  They  were  not.  These  are  copies  of  the  original  which  I  examined 
in  the  office  of  the  Chicago  &  Eastern  Illinois  and  concerning  which  I 
Previously  testified,  and,  together  with  the  other  tariffs  naming  the 
same  rate  which  I  testified  about,  and  which  are  already  exhibits  in 
this  case,  they  make  a  continuous  series  from  May  2,  1892,  down  to 
1905.  ^ 

3401  T.  C.  M.  Schindler,  recalled,  and  his  direct  examination 
resumed  as  follows: 

By  Mr.  Kellogg: 

Q.  Have  you  examined  and  have  you  here  tariffs  issued  by  the  Mis- 
souri Pacific  Eailroad  from  St.  Louis  to  Alexandria,  Louisiana,  and 
from  East  St.  Louis  to  Alexandria  ? — A.  I  have. 

Q.  Have  you  the  original  tariff  with  you  ?— A.  I  have. 
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Q.  Let  me  see  it.— A.  That  is  one  of  them.  (Handing  paper  to  Mr. 
Kellogg.) 

Q.  I  show  you  a  tariff  by  the  Missouri  Pacific  Railroad,  I.  C.  C.  No. 
535,  applying  on  petroleum  oil  from  St.  Louis,  Missouri,  to  Alex- 
andria, Louisiana,  25  cents  per  hundred  poimds.  Is  that  an  original 
tariff  filed  with  the  Interstate  Commerce  Commission  ?— A.  It  is. 

Q.  Please  state  when  it  was  filed.— A.  July  13,  1896. 

Q.  Made  effective  when?— A.  Effective  July  16,  1896. 

Q.  Have  you  a  copy  of  that  tariff?— A.  I  dont  seem  to  have  a 

copy  of  it.  ■   1        ■     1  J.  J 

Mr.  Kellogg.  I  offer  the  original  in  evidence.    May  it  be  stipulated 

that  a  copy  may  be  substituted  for  the  original  file  ? 
Mr.  Rosenthal.  Yes. 

A  copy  was  marked  Petitioner's  Exhibit  592. 

3402  Q.  This  tariff  remained  in  force  how  long? — A.  Until  Au- 
gust 17,  1904. 

Q.  What  was  it  superseded  by?— A.  By  I.  C.  C.  No.  6848,  apply- 
ing on  petroleum  oil  and  its  products,  carloads,  from  St.  Louis,  Mis- 
souri, and  East  St.  Louis,  Illinois,  to  Alexandria,  Louisiana. 

Q.  How  much  per  hundred?— A.  25  cents  per  one  hundred  pounds. 

Q.  When  was  that  filed  with  the  Interstate  Commerce  Commis- 
sion?—A.  August  15,  1904.  .       .     ,  .  J  .t,  ^ 

Mr.  Kellogg.  I  offer  that  in  evidence.  And  it  is  stipulated  that  a 
copy  may  be  substituted  for  the  original. 

Witness.  That  is  a  copy,  Mr.  Kellogg. 

Marked  Petitioner's  Exhibit  593. 

Q.  Is  Exhibit  593  the  tariff  you  refer  to?— A.  That  is  a  copy  of 

'q.  How  long  did  this  tariff  remain  in  force?— A.  Until  May  21, 

Q '  What  became  of  it  then?  Was  it  cancelled  by  special  notice?— 
A.  Cancelled  by  Amendment  No.  1,  dated  May  8, 1906.    Shall  I  read 

the  cancellation?  ^^^^.r     /.o.o*         j        j. 

Q  Yes— A  "Amendment  No.  1  to  I.  C.  C.  No.  6848,  Amendment 
No  'l  to  Freight  Tariff  No.  1-s  12,336,  applying  on  petroleum  oil 
and  its  products  (minimum  weight  24,000  pounds)  from  St.  Louis, 
Missouri,  and  East  St.  Louis,  Illinois,  to  Alexandria,  Louisiana.  St. 
Louis,  May  8,  1906.  Effective  May  21,  1906.  Refer  to  above  named 
tariff  and  cancel  same.  For  rates  see  Missouri  Pacific  Tariff  No.  5488, 
Louisiana  Freight  Committee  Tariff  No.  1,  I.  C.  C.  No.  1  or  subse- 

'^^Q   WaTthat  cancellation  notice  issued,  do  you  know,  after  the  Bu- 
reau made  an  investigation  of  this  rate?— A.  Yes  sir. 

3403  Mr.  Rosenthal.  Was  that  filed  with  the  Commission^ 
Witness.  The  cancellation  notice? 

n    Yes. — A.  Yes  sir.  .    . 

Q.  Give  us  the  date  when  it  was  filed  with  the  Commission.— A. 

Q  Wliat  was  Freight  Tariff  No.  1,  referred  to  in  there  for  the 
rates?— A.  This  is  the  tariff  referred  to  in  the  cancellation  notice. 
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Q.  What  is  it,  can  you  state  in  a  general  way  ?— A.  It  is  entitled 
"  Louisiana  Freight  Committee  Tariff  No.  1,  I.  C.  C.  No.  1." 

Q.  What  rates  on  petroleum  does  it  name  from  St.  Louis  or  East 
St.  Louis  to  Alexandria  ?— A.  It  names  rates  to  a  number  of  points 
included  among  which  is  Alexandria,  Louisiana.  ' 

Q.  What  rate?— A.  On  petroleum  oil  and  its  products  (naming 
the  products)  from  St.  Louis  and  Kansas  City  territory,  30  cents  per 
one  hundred  pounds. 

Q.  When  was  this  tariff  made  effective?— A.  Effective  October  25 
1905.  ' 

Q.  That  was  from  St.  Louis  and  East  St.  Louis?— A.  Yes  sir. 

Q.  30  cents  a  hundred  ?— A.  30  cents  per  hundred  pounds. 

Q.  Is  that  last  tariff  effective  still?— A.  That  tariff  of  which  I 
read  the  title  page  is  effective  still. 

Q.  Effective  August  10,  1897,  did  the  Missouri  Pacific  Eailway 

put  in  a  tariff  from  St.  Louis  and  East  St.  Louis  of  30  cents  per 

hundred   pounds   on   petroleum   to   Alexandria,   Louisiana— 

3404     L  C.  C.  No.  1744?— A.  Yes  sir.     Here  is  Tariff  of  August  10, 

1897,  (Producing  paper.) 

Q.  Please  describe  this  tariff,  state  what  roads  issued  it,  when  filed, 
when  effective,  and  the  rates  named  therein  on  petroleum  from  St.' 
Louis  and  East  St.  Louis  to  Alexandria,  Louisiana.— A.  The  title 
page  of  this  tariff  indicates  that  it  was  issued  by  the  Missouri  Pacific 
Railway  Company,  St.  Louis  Iron  Mountain  &  Southern  Railway 
Company,   and   leased,   operated   and   independent  lines.     It  bears 

I.  C.  C.  No.  1744,  effective  August  10,  1897,  naming  rates  from  St. 
Louis,  Missouri,  Kansas  City,  Missouri,  Omaha,  Nebraska,  and  vari- 
ous other  points,  to  Shreveport,  Monroe,  Alexandria  and  Boyce,  Loui- 
siana; was  filed  with  the  Interstate  Commerce  Commission  August 

II,  1897. 

Q.  What  rate  does  it  name  on  petroleum  ?  and  give  the  page  of  the 
tariff.- A.  On  page  6  it  shows  a  rate  on  petroleum  oil,  carloads,  from 
tet.  Louis,  East  St.  Louis,  Carondelet,  and  a  number  of  other  points, 
as  30  cents  per  one  hundred  pounds. 

Q.  To  what  place?— A.  To  Shreveport,  Monroe,  Alexandria,  and 
rJoyce,  Louisiana. 

Q.  That  tariff  names  rates  on  other  commodities  too,  does  it  not«— 
A.  It  does. 

Q.  And  on  class  freight  also  ? — A.  Yes  sir. 

Q.  You  have  a  memorandum,  havent  you  ? A.  Yes  sir 

Q.  Please  give  the  numbers,  and  the  date  effective,  of  each  suc- 
ceeding tariff  like  this,  continuing  this  rate  of  30  cents  per  hundred 
pounds. 

o.nK     -n?-  ^ol^r'^S  this  Tariff  1744?     I.  C.  C.  No.  2758,  effective 
3405     February  7,  1899,  which  cancelled  I.  C.  C.  No.  1744. 

Q.  Was  that  filed  with  the  Commission  ?— A.  Yes  sir 
1899  ^^''"•~^-  ^^^^  "^^^  ^'^"^  ^^th  the  Commission  February  4, 


SCHINDLEE. 


1697 


Q.  That  named  a  rate  of  30  cents  a  hundred,  did  it,  from  the  same 
points  to  the  same  points  ? — A.  Yes  sir. 

Q.  Go  on  and  give  the  history  of  the  others.— A.  I.  C.  C.  No.  3586, 
effective  October  15,  1900,  cancelled  I.  C.  C.  No.  2Y58.  This  tariff 
was  filed  with  the  Interstate  Commerce  Commission  October  5,  1900. 

Q.  And  named  a  rate A.  Yes  sir,  named  the  same  rate— 30 

cents. 

Q.  Same  points?— A.  Yes  sir.  I.  C.  C.  No.  4288,  effective  June  16, 
1902,  cancelled  I.  C.  C.  No.  3586.  This  tariff  was  filed  with  the  Inter- 
state Commerce  Commission  June  6,  1902.  Carried  the  same  rate. 
I.  C.  C.  No.  5336,  effective  July  1,  1903,  cancelled  I.  C.  C.  No.  4288. 
This  tariff  was  filed  with  the  Interstate  Commerce  Commission  June 
26,  1903 ;  not  entirely  legible,  but  clearly  indicating  that. 

Q.  Naming  the  same  rates? — A.  Yes  sir. 

Q.  Between  the  same  places? — A.  Between  the  same  places. 

Q.  This  one  remained  in  effect  until  the  Louisiana  Freight  Com- 
mittee Tariff  No.  1,  which  you  have  heretofore  described  ?— A.  Yes 


sir 


Q.  Which  was  effective  October  25,  1905  ?— A.  Yes  sir. 
Q.  And  that  last  one  is  in  effect  yet?— A.  Yes  sir. 

Q.  So  that  from  August  10,  1897,  these  various  tariffs  of 

3406    which  you  have  given  the  numbers  and  the  date  of  filing,  made 

a  rate  of  30  cents  per  hundred  pounds  on  petroleum  oil  from 

St.  Louis  and  East  St.  Louis  to  Alexandria,  Louisiana  ?— A.  Yes  sir. 

Q.  And  they  are  all  similar,  are  they,  in  general  character  and 

construction  of  the  tariff?— A.  They  are.  ,    •  x, ^  ,      * 

Q.  Naming  rates  on  other  commodities  and  on  class  freights  ( — A. 

Yes  sir. 

Q  Were  these  Tariffs  Association  tariffs  or  individual  lines?— A. 
These  were  issued  by  the  Missouri  Pacific  Eailroad,  excepting  the 
latter— which  was  issued  by  the  Louisiana  Freight  Committee. 

Q.  But  the  railroads  were  parties  to  it?— A.  Yes  sir. 

Q.  By  "  the  latter  "  you  mean  No.  1,  effective  October  25,  1905  «— 
A.  The  current  tariff,  yes  sir.  '  _     . 

Q  Where  is  Bixby,  Illinois?— A.  Bixby,  lUinois,  is  about  seven- 
teen'miles  south  of  East  St.  Louis,  on  the  line  of  the  St.  Loms,  Iron 
Mountain  &  Southern  Railway;  a  point  where  a  large  quantity  o± 
freight  is  intercharged  with  other  railroads. 

Q  Is  it  an  intermediate  point  between  St.  Louis  and  Alexandria, 
on  this  St  Louis,  Iron  Mountain  &  Southern  Railway— the  Missouri 
Pacific  «—A  Yes  sir.  Let  me  explain  that.  The  St.  Louis,  Iron 
Mountain  &  Southern  has  two  routes,  one  going  down  on  the  Illi- 
nois side  of  the  river  to  Thebes,  Illinois,  and  crossing  the  river 
there-  and  another  going  down  on  the  Missouri  side.  Bixby  is 
intermediate  on  the  line  going  down  by  way  of  Thebes. 

Q    On  the  Illinois  side?— A.  On  the  Illinois  side. 
^407        O    Do  the  tariffs  which  you  have  named,  commencing  with 
the  one  effective  August  10,  1897,  I.  C.  C  No.  1744,  and  down 
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to  and  including  the  one  of  October  25, 1905,  I.  C.  C.  No.  5336,  apply 
to  Bixby  also?— A.  I  have  examined  those  tariffs,  and  I  have  not 
found  that  Bixby  is  enumerated  as  one  of  the  points  of  origin ;  but 
in  the  territorial  description  and  as  being  intermediate,  I  would  say 
that  the  East  St.  Louis  rate  would  apply  south-bound. 

Q.  Please  refer  to  the  pages  of  this  tariff  and  state  in  what  re- 
spect they  are  made  applicable  to  Bixby,  Illinois.— A.  On  page  1 
I  find  that  the  rates  are  shown  to  apply  to  Shreeveport,  Monroe,  West 
Monroe,  Alexandria,  and  Boyce,  Louisiana,  from  St.  Louis,  Caronde- 
let,  Bird's  Point,  Belmont,  Cape  Girardeau,  Missouri,  East  St.  Louis, 
Belleville,  Cairo,  East  Cape  Girardeau,  Illinois,  Hickman,  Columbus' 
Kentucky,  Kansas  City,  St.  Joseph,  Missouri,  Atchison,  Leavenworth'! 
Kansas,  and  points  taking  same  rate. 

Q.  Is  Bixby  one  of  the  points  taking  the  same  rate?— A.  Bixby 
would  be  included  in  that  territory. 

Q.  Where  does  that  show  it?— A.  It  says  "  St.  Louis  to  Cairo." 

Q.  What  period  did  that  tariff  which  you  read  cover?— A.  That 
tariff  became  effective  July  1,  1903,  and  it  was  cancelled  October  25 
1905.  ' 

Q.  Did  you  examine  the  original  billing  of  oil  shipped  by  the 
Waters-Pierce  Oil  Company  from  St.  Louis,  Missouri,  to  Alexan- 
dria, Louisiana,  via  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way?— A.  I  did. 
3408        Q.  That  is  the  Missouri  Pacific,  is  it  ?— A.  It  is  owned  by  the 
Missouri  Pacific. 
Q.  Did  you  make  a  schedule  of  those  way-bills? — A.  I  made  a 
tabulated  statement  of  those  bills. 

Q.  Did  it  show  the  date  of  shipment?— A.  It  showed  date  of  wav- 
biU.  •' 

Q.  The  weight  of  the  car  ? — A.  Yes  sir. 

Q.  The  kind  of  oil  shipped  ? — A.  Yes  sir. 

Q.  The  initial  of  the  car? — A.  Yes  sir. 

Q.  The  car  number? — A.  Yes  sir. 

Q.  The  rate  charged  ? — A.  Yes  sir. 

Q.  I  show  you  a  statement.  Is  that  the  statement  you  refer  to?— 
A.  This  is  a  statement  I  made,  yes  sir. 

Paper  marked  Petitioner's  Exhibit  594. 

Q.  Is  Petitioner's  Exhibit  594  the  one  you  refer  to?— A.  It  is. 

Q.  In  this  statement  I  notice  the  items  referred  to,  in  the  columns 
and  under  the  head  of  "  Eate  Charged  "  25  cents  a  hundred  or  23* 
cents  a  hundred,  on  all  those  cars.     Is  that  correct?— A.  It  is. 

Q.  Those  were  the  rates  actually  stated  in  the  way-bills  were 
they?--A  As  shown  by  the  way-bills  to  have  been  charged,  yes  sir. 
1  would  like  to  quahfy  that  by  stating  that  some  of  the  way-bills 
showed  corrections;  but  that  was  the  net  result  of  the  corrections  as 
shown  by  the  billing. 

Q.  Do  you  know  why  some  were  23.5  and  some  25  cents «— A  The 
shipments  billed  as  originating  at  St.   Louis  were  charged  at  25 
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3409     cents.    The  others  came  from  East  St.  Louis,  and  the'  bridge- 
toll  or  pipe  line  charges  had  been  deducted — which  was  a  cent 
and  a  half  per  one  hundred  pounds,  making  the  rate  from  St.  Louis 
to  Alexandria  23^  cents. 
Mr.  EosENTHAL.  From  East  St.  Louis  ? 
Witness.  St.  Louis. 

Mr.  Kellogg.  Eead  that  answer.     I  dont  think  the  witness  has 
given  it  correctly. 

The  answer  of  the  witness  was  read. 
Q.  That  is  correct,  is  it?— A.  That  is  correct. 
Q.  The  25-cent  rate  which  you  have  testified  to,  after  August  17, 
1904,  if  applicable  at  all,  was"  for  25  cents,  wasnt  it,  from  East  St. 
Louis?— A.  Yes  sir.    That  rate  of  August  lY  became  applicable  from 
East  St.  Louis  August  17, 1904. 

Q.  And  the  same  from  St.  Louis?— A.  It  was  made  to  apply  from 
both  St.  Louis  and  East  St.  Louis.  ,■■,-,.. 

Q   Were  any  of  these  23J  cent  a  hundred  pounds  cars  billed  trom 
St   Louis?— A.  They  were  all  billed  from  St.  Louis.     Wlien  I  am 
speaking  of  "  billed,"  that  is  the  point  from  which  they  were  billed. 
Q   Where  did  they  originate  ?— A.  Some  of  those  way-bills,  as  in- 
dicated there,  showed  that  they  came  from  across  the  river— East  St. 

Mr.'  Rosenthal.  Let  me  ask,  a  question.     Some  of  the  way-bills 

showed  the  origin  of  the  car  to  Ibe  East  St.  Louis? 

Witness.  They  simply  showed  the  pipe  line  or  switching  charge 

across,  which  was  equivalent  to  the  bridge  toll. 

3410        Q   Wasnt  there  a  tariff  issued  to  cover  that  pipe  line  one  and 

a  half  cent  charge?— A.  I  think  that  there  was  an  agreed  rate 

of  a  cent  and  a  half  for  pipe  line  charges  there,  between  the  roads, 

\^r.^osENTHAL.  There  was  a  tariff  issued  covering  that,  too,  wasnt 

Witness.  I  dont  recall  having  seen  the  tariff. 

Mr.  Rosenthal.  You  dont  know  whether  there  was  or  not  i 

Witness.  No  sir.  '         , 

Q  Under  the  head  of  "  legal  rate,"  you  have  stated  30  w^nts  a  hun^ 
dred.  You  refer  to  what  tariffs?-A.  The  printed  tariffs,  a  list  of 
which  I  have  given,  commencing  with  I-  C.  C.  No.  1774. 

Q.  Commencing  August  10,  1897  ?-A.  Yes  sir 

Q  And  under  the  head  of  "  Concession  on  Eate,"  you  have  stated 
from  5  to  6^  cents  per  hundred  pounds.  That  is  the  difference  be- 
tween the  25  and  the  30-cent  rate  and  the  23^  and  30-cent  rate?-A. 

n'  Tin  is  statement  also  gives  a  reference  to  the  date  and  the  way- 
bii? nui  of  thr^^^^^^^^  it?-A.  That  shows  the  date  and  the 

""  o'^Yorm^aT  by  "  Concession  "  the  difference  between  the  rate 
actually  paid  as  shown  by  the  way-bills,  and  the  30-cent  rate  which 
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you  have  described  in  the  tariff  first  effective  August  10,  1897,  being 
1.  C  C  JN  o.  1774  ? — A.  Yes  sir.  ' 

Mr   EosE^THAL.  Why  dont  you  change  these  headings,  and  then 
we  will  let  them  m  without  any  question  ? 

Q^  1 1         ^^"  ^^^^o««-  I  dont  know  just  how  to  change  them,  that  is  all 
^411        Mr.  Rosenthal.  Mr.  Durand  can  phrase  up  a  heading,  with- 
out any  difficulty. 

The  headings  were  changed  by  Mr.  Durand. 

Mr  Kellogg.  Changes  have  been  made  in  these  headings,  so  I  shall 
have  to  ask  the  witness  over  again. 

Mr.  EosENTHAL.  They  really  explain  themselves,  Mr.  Kelloee  in 
every  way,  I  think.  ^^' 

Q.  The  rate  named  in  I.  C.  C.  No.  5336  is  the  30-cent  rate  which 
you  testified  to  here?— A.  Yes  sir. 

Mr.  Kellogg.  I  offer  this  in  evidence— Petitioner's  Exhibit  594 

-Paper  marked  Petitioner's  Exhibit  595. 
^.^'a^  SlfT  .y°"  Petitioner's  Exhibit  595.  Please  state  what  that 
IS.— A.  That  IS  a  tabulated  statement  of  billing,  shipments  of  petro- 
leum and  petroleum  products,  carloads,  via  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Eailway,  from  Bixby,  Illinois,  to  Alexandria 
Liouisiana.  ' 

Q.  This  shows,  in  the  first  column,  the  date  of  the  way-bill?— A. 
jl  6s  Sir. 

Q.  And  the  second  column  is  the  weight  of  the  car?— A    Yes  sir 

Q.  And  the  third  column  is  the  kind  of  oil  shipped?— A   Yes  sir 

Q.  And  the  initial  of  the  car? — A.  Yes  sir. 
^nS'  u'^'T  ^T^  Line,  with  the  exception  of  those  bearing  another 
initial?— A.  The  ownership  of  the  car  is  indicated— each  car 
Q^io  ^"  W"^.  '^^^  ^^^  number  is  in  the  next  column?— A.  Yes  sir 
3412  Q.  Under  the  head  "Eate  Charged"  what  do  these  figures 
indicate- the  rates  m  cents  per  hundred  pounds  from  Bixbv  to 
Alexandria,  Louisiana  ?— A.  Yes  sir. 

Q.  Actually  charged?— A.  Actually  charged. 

K^?ft  '^^Ir^^^  ^^^T"^'  ™*^®^  *^e  ^"^^d  «f  "Kate,"  under  I.  C.  C.  No. 
5336  and  I.  C.  C.  No.  1,  "  30  ce,nts  per  hundred  pounds  " ^A.  Yes 


sir. 


a  Is  the  rate  named  in  those  tariffs  ?-A.  Yes  sir,  in  the  printed 
tariffs  which  I  have  enumerated  here.  pimtea 

Q.  I  notice  tJiat  all  of  these  cars  except  six  were  billed  to  the 
Waters-Pierce  Oil  Company.— A.  Yes  sir. 

Q.  And  by  the  Waters-Pierce  Oil  Company,  were  they«-A   Well 
going  from  Bixby  they  did  not  in  all  cases  indicate  that 
Yes  sir  ^''''^  ^'"*"^  ^"^  *^^  Wat«rs-Pierce  Oil  Company  ?-A. 

Q.  And  all  those  billed  to  the  Waters-Pierce  Oil  Company,  except 
three,  were  billed  at  25  cents;  two  of  those  were  billed  at  30  cent^; 
and^one  at  261;  is  that  correct?-A.  Well,  where  they  were  billed  at 

iV^  ^ok''     ?!''"*''  7^''''^  *^'y  ^e^e  'allied  at  30  the  rate  was 
reduced  to  25  cents  by  a  claim,  giving  reference  to  the  claim  number; 
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and  the  second  car  which  was  shown  to  have  been  billed  at  30  cents 
was  reduced  to  26  cents  by  Alexandria  agent's  relief  claim.  Belief 
was  given  the  agent  at  Alexandria  for  the  difference. 

Q.  So  that  the  actual  rate  paid  was  25  cents  a  hundred? — A.  25 
cents,  yes. 
3413        Q.  On  all  the  cars  except  the  first  one  to  the  Waters-Pierce, 
and  that  was  26^  ? — A.  Yes  sir. 
Q.  I  notice  the  car  billed  to  the  "  Bonner  "  or  "  Banner  "  Oil  Com- 
pany, five  in  number,  took  a  30-cent  rate. — A.  With  the  exception  of 
one. 

Q.  With  the  exception  of  one.  What  was  that?— A.  With  the  ex- 
ception of  one,  which  was  billed  at  25  cents. 

Q.  And  the  car  to  John  M.  Lance,  was  billed  as  30  cents  ? — A.  At 
30  cents,  yes. 

Q.  Do  you  know  the  "  Banner  "  Oil  Company  or  "  Bonner  "  Oil 
Company.  Isnt  that  the  Banner  Oil  Company?— A.  Well,  the  bill- 
ing from  which  I  made  that  statement  indicated  "  Bonner ;  "  that  is, 
I  interpreted  it  as  reading  "  Bonner ;  "  but  I  have  understood,  since 
that  it  was  likely  to  be  "  Banner ;  "  that  there  was  a  Banner  Oil  Com- 
pany of  Cleveland.     I  am  not  positive  as  to  that. 

Q.  Did  the  billing  show  that  this  concern  was  a  Cleveland  bill- 
ing?—A.  It  was  Baltimore  &  Ohio  or  Big  Four  billing,  showing 
from  Cleveland. 

Q.  From  Cleveland,  Ohio  ?— A.  Yes  sir. 
Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibit  595. 
Witness.  There  is  one  thing  I  would  like  to  qualify  there.     That 
was  made  from  a  manuscript,  and  I  have  not  had  time  to  check  it 

over. 

Mr.  Kellogg.  You  can  check  that  over  with  your  manuscript,  and 
make  any  corrections,  with  the  consent  of  counsel. 

Witness.  All  right.  -,     ji    .  ■ 

Q.  Did  you  examine  and  have  you  a  tariff  on  oil  ettective 
3414    December  5,  1894,  from  St.  Louis,  Missouri,  to  Alexandria, 
Louisiana,  applicable  only  to  shipments  destined  to  points  be- 
yond Alexandria  and  on  the  Southern  Pacific  Company's  line?— A.  I 
have  such  a  tariff,  yes  sir. 

Q.  Have  you  the  original?— A.  Yes,  sir. 

Q.  Let  me  see  it. 

Witness  hands  paper  to  Mr.  Kellogg. 

Q  Please  state  the  date  of  the  tariff,  when  it  was  filed  with  the 
Interstate  Commerce  Commission,  what  the  rate  is,  and  the  number.— 
A  Do  you  want  me  to  read  the  title  page?  This  is  entitled 
"  Freight  Tariff  No.  I.  S.  5240  applying  on  petroleum  oil  and  its 
products  as  described  in  Western  Classification,  m  tank  cars,  C.  L. 
(minimum  weight  24,000  pounds)  from  St.  Louis,  Missouri,  to  Alex- 
andria, Louisiana,  15  cents  per  hundred  pounds.  The  above  rate 
applies  only  on  shipments  destined  to  points  m  Louisiana  on  So. 
Pac  Co  (except  stations  on  joint  track  between  Alexandria  and 
Che'neyville  ) "    This  tariff  was  filed  with  the  Interstate  Commerce 
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Commission  December  3,   1894.     It  became   effective   December  6 
1894.  ' 

Q.  That  is  what  you  would  call  a  mimeograph  tariff,  is  it  ? — A.  Yes 
sir. 

Q.  Wliat  is  a  mimeograph  tariff? — A.  A  tariff  reproduced  by  the 
Mimeograph  machine.     First  it  is  from  stencil. 

Q.  How  long  was  this  tariff  in  force  that  you  speak  of? — A.  The 
tariff  remained  in  force  until  October  3,  1896. 

Q.  What,  was  it  superseded  by?— A.  By  Tariff  I.  C.  C.  No.  830, 
effective  October  3,  1896,  applying  on  petroleum  oil  and  its 
3415     products,  minimum  weight  24,000  pounds,   from  St.   Louis, 
Missouri,  to  Alexandria,  Louisiana,  15  cents  per  one  hundred 
pounds,  with  a  similar  notation  as  to  its  being  to  apply  only  on  ship- 
ments destined  to  points  in  Louisiana  on  Southern  Pacific  Company. 

Mr.  Kellogg.  I  offer  this  original  tariff  in  evidence.  It  is  stipu- 
lated that  a  copy  may  be  substituted  for  the  original  Interstate  Com- 
merce file. 

Paper  marked  Petitioner's  Exhibit  596. 

Q.  I  show  you  Petitioner's  Exhibit  596.  Is  this  a  copy  of  the  orig- 
inal on  file  with  the  Commission? — A.  Yes  sir,  that  is  a  copy. 

Q.  Is  it  in  the  same  form — in  the  same  writing? — A.  I  should  sav 
so,  yes  sir. 

Q.  Is  it  a  mimeograph  ?— A.  I  should  say  mimeographed  from 
manuscript. 

Q.  At  what  time  was  this  filed  with  the  Commission  ? — A.  I.  C.  C. 
No.  830  was  filed  with  the  Interstate  Commerce  Commission  Sep- 
tember 30,  1896. 

Q.  How  long  was  this  tariff  effective,  or  when  was  it  withdrawn?— 
A.  It  was  cancelled  to  become  effective  May  21,  1906,  by  Amend- 
ment No.  1,  the  amendment  being  issued  May  8,  1906,  and  filed  with 
the  Interstate  Commerce  Commission  May  10,  1906. 

Q.  Afterthatwhattariff  wasinforce?— A.  The  cancellation  notice 
has  a  clause  stating  "  for  rates,  see  Missouri  Pacific  Tariff  No.  4886-B, 
Southern  Freight  Association  No.  16-1, 1.  C.  C.  No.  271  or  subsequent 

issues. 
3416        Q.  What  was  the  rate  named  in  that  tariff  after  that  date?— 
A.  Those  were  through  rates  to  points  beyond  Alexandria. 
Q.  The  last  tariff  which  you  refer  to  was  filed  with  the  Interstate 
Commerce  Commission  ? — A.  It  was. 

Q.  I  mean  the  one  that  took  effect  in  lieu  of  this  15-cent  rate.— A. 
It  was. 

Q.  This  15-cent  rate  that  you  say  was  cancelled  May  8,  1906,  was 
this  after  the  investigation  by  the  Bureau  ?— A.  It  was. 

Q.  And  after  that  investigation  came  to  the  knowledge  of  the 
Missouri  Pacific  Railroad  ? — A.  Yes  sir. 

Q.  Now,  that  tariff  made  rates  from  St.  Louis  to  Alexandria  when 
destmed  to  points  on  the  Southern  Pacific  road  south  of  Alexandria, 
beyond  Alexandria  ?— A.  Within  the  state  of  Louisiana. 
Q.  And  within  the  state  of  Louisiana  ?— A.  Yes  sir. 
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Q.  Now,  did  you  examine  any  tariffs  not  filed  witli  the  Commis- 
sion making  rates  from  Alexandria  to  those  stations  within  the  state 
of  Louisiana  and  beyond  Alexandria  on  the  Southern  Pacific  road? — 
A.  I  have  seen  such  tariffs. 

Papers  marked  Petitioner's  Exhibits  597  and  598,  respectively. 

Q.  I  show  you  Petitioner's  Exhibits  597  and  598.  Are  those  the 
tariffs,  or  whatever  you  may  call  them,  that  you  referred  to,  between 
Alexandria  and  points  on  the  Southern  Pacific  within  the  state  of 
Louisiana  ? — A.  Yes  sir,  they  are. 

Q.  Were  they  ever  filed  with  the  Interstate  Commerce  Commis- 
sion?— A.  No  sir. 
3417        Q.  They  are  headed  "  Morgan's  Louisiana  &  Texas  Eailroad 
and  Steamship  Co.,"  and  "  Louisiana  Western  Eailroad  Com- 
pany."   Those  lines  are  part  of  the  Southern  Pacific  Company's 
lines,  are  they? — A.  They  are. 

Mr.  Kellogg.  I  offer  those  in  evidence. 

Q.  Is  there  any  rate  on  file  with  the  Interstate  Commerce  Commis- 
sion of '26  cents  per  hundred  pounds  from  Alexandria  to  Jennings  on 
the  Southern  Pacific  road?— A.  No  sir. 

Q.  Do  you  find  any  authority  for  that  rate  at  all? — A.  No  sir,  I 

think  not. 

Q.  During  this  same  time,  and  between  May  2,  1895,  and  1906 
were  there  published  tariff  rates  filed  with  the  Commission,  on  oil, 
from  St.  Louis  and  East  St.  Louis  to  the  same  stations  on  the  South- 
ern Pacific  road  named  in  these  unpublished  sheets  numbered  598 
and  597,  to  wit,  Franklin,  Louisiana,  New  Iberia,  Jeanerette,  St. 
Martinsville,  Louisiana;  Lafayette,  Louisiana;  Opelousas,  Louisiana; 
Crowley,  Louisiana,  and  Jennings,  Louisiana  ?— A.  There  were  to 
aU  of  the  points  named  excepting  Jennings  subsequent  to  December 
22,  1896,  or  effective  that  date. 

Q.  Have  you  those  original  tariffs  here?— A.  Yes  sir. 

Q  Now  just  describe  the  tariffs  and  state  what  the  rates  were, 
giving  the  number  of  the  tariffs.— A.  The  first  is  entitled  "  Joint 
Freight  Tariff,"  and  the  following  roads  are  then  named:  The  Louis- 
vUle  &  Nashville  Eailroad,  the  Missouri  Pacific  Eailway  (St.  Louis, 
Iron  Mountain  &  Southern  Eailway)  No.  2254;  the  Mobile  &  Ohio 
Eailroad,  No.  I.  S.  1153,  with  some  other  additional  numbers  which  1 
do'  not  think  it  is  necessary  to  enumerate;  the  St.  Louis  & 
3418  Cairo  Short  Line;  St.  L.,  A.  &  T.  H.  E.  E.  (St.  Louis,  Alton 
&  Terre  Haute  Eailroad)  applying  on  classes  and  commodities 
from  St  Louis  and  Carondelet,  Missouri,  East  St.  Louis,  Venice, 
Madison  Granite  City,  East  Carondelet,  and  Belleville,  Illinois, 
and  other  points  as  provided  on  page  21,  to  stations  m  Louisiana, 
on  a  number  of  different  railroads  which  are  enumerated.  Is  it 
necessary  to  enumerate  those?  „    .^   „      .     ,  ^,  ,. 

Q.  Among  others,  the  Southern  Pacific?— A.  Among  others,  the 

Southern  Pacific  Company.  .•      ,     *    v      • 

Q.  To  the  stations  named  by  me  m  this  question?— A.  Yes  sir. 
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Q.  Can  you  give  what  the  rates  were? — A.  The  first  date  on  which 
commodity  rates  are  named  on  petroleum  oil  is  in  Supplement  No.  12 
to  this  tariff  I.  C.  C.  No.  9,  in  effect  December  22,  1896. 

Q.  You  had  better  give  all  the  rates  to  those  towns.  That  is  from 
St.  Louis,  is  it?— A.  From  St.  Louis,  East  St.  Louis  and  coramon 
points. 

Q.  To  what  places  ?— A.  Under  the  head  of  "  Oil,  Petroleum,  Car- 
load "  appears  the  following :"  Rates  per  100  pounds  to  Schriever, 
Louisiana,  36  cents;  to  Morgan  City,  Louisiana,  36  cents;  to  Frank- 
lin, Louisiana,  38  cents;  to  Jeanerette,  Louisiana,  38  cents;  to  New 
Iberia,  Louisiana,  38  cents;  to  Lafayette,  Louisiana,  40  cents;  to  St. 
Martinsville,  40  cents ;  and  on  the  opposite  page,  in  the  same  suppler 
ment,  to  Opelousas,  Louisiana,  40  cents;  to  Crowley,  Louisiana,  40 
cents. 

Q.  Did  you  get  Patterson? — ^A.  Patterson  doesnt  show  in 
3419    there,   and  neither  is  there   any   commodity  rate   shown  to 
Jennings. 

Q.  Or  to  Berwick,  Lake  Arthur,  or  to  Patterson? — A.  No 
sir;  no  commodity  rates. 

Q.  Now,  that  tariff  was  filed  when  with  the  Commission  ?— A.  The 
amendment  was  filed  January  2,  1897;  the  tariff  itself  was  filed  Feb- 
ruary 3,  1896. 

Q.  Now,  from  that  date  down  to  January  19,  1907,  can  you  give  the 
tariff  numbers  and  whether  they  were  filed  with  the  Conunission, 
showing  like  rates?— A.  That  is  Tariff  No.  9,  the  one  we  just  had? 

Q.  Yes.— A.  Shall  I  give  the  I.  C.  C.  numbers  or  the  numbers  as  in- 
dicated by  the 

The  Examinee.  What  does  that  "  I.  C.  C."  mean? 
Mr.  Kellogg.  Interstate  Commerce  Commission. 
Witness.  I  will  give  the  I.  C.  C.  numbers  and  not  the  Association 
numbers. 

Mr.  Kellogg.  All  right. 

Witness.  I.  C.  C.  No.  60  cancelling  I.  C.  C.  No.  9,  effective  June  3, 
1898,  filed  with  the  Interstate  Commerce  Commission  May  31,  1898. 
Q.  Same    rates?— A.  Same   rates.     I.    C.    C.    No.    80,   cancellingl 
I.  C.  C.  No.  60,  in  effect  July  1,  1899,  filed  with  the  Interstate  Com- 
merce Commission  June  19,  1899. 

Q.  Making  the  same  rates?— A.  Making  the  same  rates.  I.  0.  C. 
No.  Ill,  cancelling  I.  C.  C.  No.  80;  in  effect  August  25,  1900;  filed 
with  the  Interstate  Commerce  Commission  October  12,  1900,  continu- 
ing the  same  rate. 
3420  I.  C.  C.  No.  125  cancelling  I.  C.  C.  No.  Ill,  in  effect  March 
6, 1901 ;  filed  with  the  Interstate  Conmierce  Commission  March 
5,  1901,  continuing  the  same  rate. 

L  C.  C.  No.  139,  cancelling  I.  C.  C.  No.  125;  in  effect  November  1, 
1901;  filed  with  the  Interstate  Commerce  Commission  October  28, 
continuing  same  rates. 
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I.  C.  C.  No.  168,  cancelling  I.  C.  C.  No.  139,  effective  October  1, 
1902;  filed  with  the  Interstate  Commerce  Commission  September  22, 
1902,  continuing  the  same  rate. 

I.  C.  C.  No.  195,  cancelling  I.  C.  C.  No.  168 ;  effective  August  25, 
1903 ;  filed  with  the  Interstate  Commerce  Commission  August  4, 1903, 
contiuing  same  rates. 

I.  C.  C.  No.  224,  cancelling  I.  C.  C.  No.  195 ;  in  effect  August  11, 
1904;  filed  with  the  Interstate  Commerce  Commission  August  1, 1904, 
continuing  same  rates. 

I.  C.  C.  No.  271,  cancelling  I.  C.  C  No.  224;  effective  April  1, 1906; 
filed  with  the  Interstate  Commerce  Commission  March  26,  1906.  I 
Avould  like  to  look  at  this  amendment  one  moment  before  answering 
as  to  the  continuation  of  the  rates. 

Q.  In  cancelling  the  15-cent  rate  which  you  testified  to.  May,  1906, 
this  last  tariff  was  referred  to  as  the  rate,  was  it  not?— A.  That  is 
right,  yes  sir. 

Q.  And  from  that  time  on  that  tariff  named  the  rate?— A.  The 
rate  was  carried  in  this  tariff. 

Q.  Now,  these  tariffs  were  all  filed  with  the  Commission,  and  were 
commodity   tariffs,   were  they   not— named   commodity   rates?— A. 

Commodity  and  class. 
3421        Q.  But  a  great  many  commodities  to  many  points  ?— A.  Yes 


sir. 


Q.  And  the  rate  on  the  oil  was  a  commodity  tariff  instead  of  a  class 
tariff  ?— A.  It  was  shown  as  a  commodity  rate,  with  the  exception  of 

to  Jennings. 

Q.  To  Jennings?— A.  Yes  sir.  There  was  no  commodity  rate 
shown,  and  the  fifth-class  rate  to  Jennings  which  under  the  classifica- 
tion would  apply  to  petroleum,  was  shown  as  59  cents. 

Q.  Did  you  examine  the  original  way-bills  of  the  Missouri  Pacific 
Railroad,  showing  shipments  of  oil  to  various  destinations  of  Crow- 
ley, Jennings,  Lafayette,  New  Iberia,  St.  Martmsvdle,  Franklin, 
Jeanerette,  Burwick,  Lake  Arthur,  Opelousas,  and  Patterson  from  St. 
Louis  by  the  Waters-Pierce  Oil  Company?— A.  Yes  sir.  That  is,  it 
was  the  original  billing  to  Alexandria,  and  the  impression  copies  of 
the  Southern  Pacific  from  Alexandria  to  destination. 

Papers  marked  Petitioner's  Exhibit  599,  two  sheets. 

Q  I  show  you  Petitioner's  Exhibit  599,  in  two  sheets.  Is  this  a 
statement  of  the  billing  of  oil  by  the  Waters-Pierce  Oil  Company 
from  St.  Louis  to  the  destinations  named  m  the  last  column?— A. 

It  is 

q'  Under  the  head  of  "  Rate  charged  to  Alexandria  "  is  the  cents 
per  hundred  pounds  charged  from  St.  Louis  to  Alexandria,  Louisi- 
ana?—A.  Yes  sir.  , 

Q   And  under  the  next  column,  "  Rate  charged  beyond  Alexandria, 
is  the  rate  on  the  Southern  Pacific  Railway  to  the  destination  named 
in  the  last  column?— A.  Yes  sir. 
32555— VOL  4—08 13 
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Q.  And  those  rates  are  the  unpublished  sheets  which  you  put 

3422  in  evidence  here? — A.  The  rate  beyond  Alexandria  is  the  un- 
published, yes  sir. 

Q.  Not  filed  with  the  Interstate  Commerce  Commission? — A.  No 
sir. 

Q.  The  two  make  the  total  rate  from  St.  Louis  to  the  point  oi  desti- 
nation under  the  column  "  Total  charged  "  ? — A.  Yes  sir. 

Q.  Under  the  the  next  column,  the  rate  of  40  cents  and  38  cents 
respectively,  and  53  and  54  and  62  cents,  those  are  the  rates  named  in 
these  tariffs,  lists  of  which  you  gave  ? — A.  Yes  sir. 

Q.  The  published  and  filed  tariif  rate  from  St.  Louis  to  these  desti- 
nations in  existence  during  this  time  ? — A.  They  were. 

Q.  And  the  difference,  under  the  column  "  Difference  in  rate,"  is 
the  difference  between  the  two  rates  ? — A.  Yes  sir. 

Q.  That  is,  the  rate  actually  paid  and  the  filed  tariff  rates  which 
you  have  named  ? — A.  Yes  sir. 

Q.  Now,  you  say  you  examined  the  original  way-bill  issued  by  the 
Missouri  Pacific  Eailroad  and  the  way-bill  from  Alexandria  on  to  the 
place  of  destination? — A.  The  impression  copy  of  the  bills  from 
Alexandria  beyond. 

Q.  In  the  office  of  what  road? — A.  I  examined  those  bills  in  the 
office  of  the  United  States  Attorney  at  St.  Louis. 

Q.  Well,  they  came  from  what  road  ? — A.  They  were  brought  there 
by  the  agent  of  the  St.  Louis,  Iron  Mountain  &  Southern  from  Alex- 
andria and  by  the  agent  of  the  Southern  Pacific  from  Alexandria. 

Q.  Produced  by  those  roads,  I  mean.— A.  Produced  by  those  two 
roads. 

3423  Q.  Each  one  of  these  cars  named  in  this  exhibit,  was  it 
transported  as  those  way-bills  showed,  from  St.  Louis  to  the 

final  point  of  destination  in  the  state  of  Louisiana,  to  the  towns 
named  in  the  last  column  ? — ^A.  As  indicated  by  the  billing,  yes  sir. 

Q.  And  this  statement  gives  the  date  of  the  way-bill  of  both  roads, 
and  the  way-bill  numbers? — A.  Yes  sir. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Mr.  Maetin.  Was  that  freight  charge  paid  in  one  charge? 

Witness.  No  sir. 

Mr.  Maetin.  How  was  it  paid? 

Witness.  Paid  in  two  charges,  if  I  remember  correctly ;  first  paid 
to  Alexandria,  and  then  paid  from  Alexandria  to  destination. 

Mr.  Martin.  The  latter  charge  paid  to  the  other  road? 

Witness.  Yes  sir. 

Q.  Did  the  original  way-bill  made  out  by  the  Missouri  Pacific 
road  in  each  instance  show  the  final  destination  of  the  car? — A.  That 
is  my  recollection,  yes  sir. 

Mr.  Martin.  Have  you  a  copy  of  the  way-bill  ? 

Q.  Have  you  one  of  them?— A.  I  havnt  any  copies  that  I  made.  I 
have  copies  of  the  billing  that  were  taken  by  other  representatives  of 
the  Bureau. 
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Q.  Well,  we  will  identify  them.  Produce  one,  please.  Let  me 
see  a  copy  of  it. — A.  Yes  sir. 

Mr.  Rosenthal.  (After  examining  paper  which  was  handed  to 
him  by  Mr.  Kellogg.)   You  need  not  produce  the  man  who  made  that. 

The  hearing  was  here  adjourned  until  the  morning  of  Thursday, 
January  30,  1908,  at  10  o'clock. 

3424  Hearing  Room,  Interstate  Commerce  Commission, 

Washington,  D.  C,  January  30, 1908, 10  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner:  Messrs.  Frank  B.  Kellogg, 
Charles  B.  Morrison,  and  J.  Harwood  Graves;  on  behalf  of  the  De- 
fendants,. Messrs.  John  G.  Milburn  and  Moritz  Rosenthal. 

T.  C.  M.  ScHiNDLER,  recalled,  and  his  direct-examination  resumed, 
as  follows: 

By  Mr.  Kjellogg 

Papers  marked  Petitioner's  Exhibits  600  and  601,  respectively. 

Q.  Is  Petitioner's  Exhibit  600  the  form  of  the  way-bill  of  the  Mis- 
souri Pacific — The  St.  Louis  Iron  Mountain  &  Southern  Railway, 
which  you  refer  to? — A.  The  general  form  of  that,  as  I  remember, 
represents  a  copy.  The  color  of  the  paper,  however,  I  am  not  pre- 
pared to 

Q.  Those  way-bills  showed  as  this  does A.  Yes  sir. 

Q.  The  origin  and  destination  of  the  oil? — A.  Yes  sir. 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Q.  I  show  you  Petitioner's  Exhibit  601.  Is  this  the  form  of  the 
way-bill  from  Alexandria  to  the  town  of  destination  on  the  Southern 
Pacific  ? — A.  As  I  remember  it,  yes  sir. 

Q.  That  also"  showed  the  shipper  of  the  oil,  and  the  destination? — 
A.  Yes  sir. 

Q.  Those  two  way-bills  represent  the  same  car  of  shipment? — ^A. 
Yes  sir.  ^ 

Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibit  601. 
3426         I  now  offer  in  evidence  Petitioner's  Exhibit  599 — in  two 
sheets. 

Paper  marked  Petitioner's  Exhibit  602. 

Q.  I  show  you  Petitioner's  Exhibit  602.  Please  state  what  that 
exhibit  is? — A.  Statement  of  billing  and  shipments  of  petroleum 
and  petroleum  products,  carloads,  via  the  St.  Louis  Iron  Mountain 
&  Southern,  Morgans'  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany, and  the  Louisiana  Western  Railroad,  via  Alexandria,  Loui- 
siana, from  Bixby,  Illinois. 

Q.  In  speaking  of  the  Southern  Pacific  Railway,  you  refer  to 

these  lines ^Morgans'  Louisiana   &  Texas   Railroad   &   Steamship 

Company  and  the  Louisiana  &  Western  Railroad,  dont  you?— A.  Yes 
sir. 
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Q.  This  statement  was  made  up  from  the  original  way-bills  of  the 

Missouri  Pacific  and  the  Southern  Pacific,  which  you  examined? 

A.  Yes  sir.  And  I  might  add  there  that  the  rates  shown  as  having 
been  charged  were  checked  by  me  with  a  representative  of  the  audi- 
tor's office  of  the  Missouri  Pacific  Eailroad,  and  the  auditor  of  the 
Southern  Pacific. 

Q.  Together?— A.  Together. 

_  Q.  This  shows  the  date  of  the  way-bill,  the  weight  of  the  car,  the 
kind  of  oil,  the  car  initials,  and  the  car  number,  does  it  ? — A.  It  does. 

Q.  Under  separate  headings.    Now,  under  "  Rate  charged  to  Alex- 
andria "  is  the  15  cents  and  16J  cents  per  hundred  pounds;  is  the 
rate  actually  charged  from  Bixby,  Illinois,  to  Alexandria  ? — A.  Those 
represent  the  rates  charged  from  Bixby,  Illinois,  to  Alexandria. 
3426        Q.  Explain  why  some  of  them  are  16J  and  some  15. — A, 
There  was  no  explanation  offered  as  to  that. 

Q.  I  didn't  know  but  you  knew.  Now,  under  the  head  "  Rate 
charged  beyond  Alexandria  "  do  you  mean  the  unpublished  rat©  on 
the  Southern  Pacific,  about  which  you  have  testified  ? — A.  I  do.  And 
those  were  the  rates  actually  charged. 

Q.  And  you  took  it  from  the  way-bills  ? — A.  I  took  that  from  the 
original  way-bills. 

Q.  And  under  the  total  charge  is  the  sum  of  the  two  from  Bixby 
to  final  destination  of  each  car  ? — A.  Yes  sir. 

Q.  The  tariff  is  in  evidence.  Do  you  remember  whether  the  tariff 
naming  that  15-cent  rate  was  applicable  from  Bixby,  Illinois? — A. 
It  was  not. 

Q.  Was  there  any  application  sheet,  making  it  applicable  to  Bix6y, 
Illinois? — A.  I  found  no  such  sheet. 

Q.  The  rate  under  the  head  "  Rate  under  I.  C.  C.  No.  195  "  38 
cents,  69  cents,  40  cents,  and  other  varying  rates  to  those  different 
destinations,  were  those  the  published  through  rates  which  were  put 
in  evidence? — A.  They  were,  yes  sir. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  602  in  evidence. 

Papers  marked  Petitioner's  Exhibits  603  and  604,  respectively. 

Q.  I  show  you  Petitioner's  Exhibit  603.  Is  this  the  form  of  the 
way-bill  which  you  examined  of  these  shipments  from  Bixby,  Illi- 
nois, to  Alexandria,  destined  to  points  beyond,  from  which  you  made 
table  Petitioner's  Exhibit  602? — A.  It  is. 

Q.  All  of  those  way-bills  issued  by  the  Missouri  Pacific  showed  the 
final  destination  of  the  car,  did  it?— A.  As  I  recall  it,  yes  sir. 
8427        Q.  And  on  Exhibit  602  you  checked  the  particular  cars  with 
each  way-bill  issued  by  the  Southern  Pacific  Railroad,  to  show 
that  the  car  was  transported  through  to  the  place  of  final  destina- 
tion?—A.  I  did. 

Q.  Is  Petitioner's  Exhibit  604  a  copy  of  one  of  the  way-bills  issued 
by  the  Southern  Pacific  for  one  of  those  cars? — A.  As  I  remember, 
that  represents  a  copy. 

Mr.  Kellogg.  I  offer  these  in  evidence. 

Q.  The  two  represent  the  same  car,  do  they? — A.  Yes  sir. 
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Q.  And  you  checked  each  and  every  one  of  the  cars  in  Petitioner's 
Exhibit  602,  to  show  that  they  were  shipped  from  Bixby  to  the  place 
of  final  destination  in  Louisiana? — A.  I  did. 

Q.  Shown  on  that  Exhibit? — A.  Yes  sir. 

Papers  marked  Petitioner's  Exhibit  605  and  606,  respectively. 

Q.  Yesterday  you  testified  to  certain  shipments  from  St.  Louis  and 
East  St.  Louis  to  Alexandria,  local,  for  26  cents  per  hundred  pounds, 
by  the  Waters  Pierce  Oil  Company.  I  show  you  Petitioner's  Exhibit 
605.  Is  this  one  of  the  forms  of  the  way-bill  which  you  examined  and 
from  which  you  made  the  table  ? — A.  This  is  the  form ;  not  the  identi- 
cal bill  I  think. 

Q.  That  is  the  form? — A.  Yes  sir. 

Q.  That  is,  it  showed  the  shipper  the  Waters  Pierce  Oil  Company, 
and  the  destination  and  the  origin  of  the  shipment  ? — A.  Yes  sir. 

Q.  Similar  to  this. — A.  If  received  from  a  connecting  road,  it  indi- 
cated from  what  road. 

Mr.  Kellogg.  I  offer  that  in  evidence. 

3428  Q.  I  show  you  Petitioner's  Exhibit  606,  which  purports  to 
be  a  way-bill  for  a  shipment  from  Bixby,  Illinois,  to  Alexan- 
dria, Louisiana,  consigned  to  the  Bonner  or  Banner  Oil  Company- 
whatever  it  was.  Is  this  one  of  the  way-bills  which  you  examined, 
from  which  you  made  that  statement  showing  those  shipments  to  the 
Banner  Oil  Company?  I  refer  to  Exhibit  595.— A.  This  is  billing 
for  one  of  the  cars  represented  in  that  statement.  This  is  copy  of 
billing. 

Q.  That  shows  the  origin  of  the  car  Cleveland,  Ohio?— A.  It  does. 

Q.  And  the  consignee  "  Bonner  "  or  "  Banner  "  Oil  Company ;  des- 
tination Alexandria? — A.  It  does. 

Mr.  Kellogg.  I  offer  the  same  in  evidence. 

Q.  Did  all  of  the  way-bills  under  that  shipment.  Banner  Oil  Com- 
pany, show  substantially  the  same  way?— A.  With  the  exception  of 
the  rate.     One  car  was  billed  at  25  cents. 

Q.  But  the  rest  were  30  cents  rates?— A.  Yes  sir. 

Q.  Have  you  examined  the  original  tariffs  showmg  rates  from 
Chicago  and  common  points  and  Whiting,  direct  to  Memphis,  Ten- 
nessee?—A.  I  have  before  me  a  tariff  showing  a  rate  from  Chicago 

'"O  IVTbthidIiis. 

'  Q.  During  the  time  from  1898  to  1906  were  there  published  tariffs 
direct  by  all  lines  from  Chicago  and  common  points  to  Memphis,  Ten- 
nessee, on  oil?  Please  give  the  number  of  the  tariff  and  the  rate, 
and  the  roads  reaching  Memphis  parties  thereto,  and  when  filed?— A. 
This  is  a  copy  of  joint  through  freight  tariff  No.  4,  issued  by  the  Mis- 
sissippi Valley  Freight  Association,  with  concurrence  of  the  South- 
eastern Mississippi  Valley  Association,  publishing  class  and 

3429  commodity  rates  from  Chicago,  Milwaukee,  Peoria,  Spring- 
field, and  points  taking  same  rates  as  published  on  pages  33  to 

65  inclusive,  to  Hickman,  Kentucky,  Memphis,  Tennessee- 

Mr  Kellogg.  That  is  enough.    I  don't  care  for  all  the  places. 
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Witness.  And  it  seems  to  have  been  issued  by  C.  E.  Fulton  the 
Chairman  of  the  M.  V.  F.  Association,  Chicago.  ' 

Q.  Were  all  the  railroads  reaching  Memphis  parties  to  it?— A. 
Shall  I  enumerate  the  roads  oiit  of  Chicago  ? 

Q.  No,  I  don't  know  as  I  care.  If  all  the  lines  reaching  Memphis 
were  parties  to  it.— A.  I  couldn't  say  that,  because  there  are  a  lot  of 
hnes  reaching  Memphis  from  the  southwest. 

Q.  I  mean  from  Chicago.— A.  I  will  enumerate  them.  Chicago  & 
Alton  Eailroad;  Chicago  &  Eastern  Illinois  Eailroad;  Chicago  & 
Erie  Eailroad;  Chicago,  Burlington  &  Quincy  Eailroad;  Chicago, 
Indianapolis  &  Louisville  Eailway ;  Illinois  Central  Eailroad ;  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Eailway;  the  Wabash  Eail- 
road Company ;  and  connections  named  on  page  4. 

Q.  When  was  that  filed  with  the  Commission  ?— A.  This  tariff  was 
made  to  take  effect  August  20,  1898,  and  filed  with  the  Commission 
August  3,  1898. 

Q.  What  rate  did  it  name  on  petroleum  and  its  products  ?— A.  This 

tariff  itself  did  not  name  any  rate  on  petroleum  and  its  products; 

but  Supplement  No.  4,  taking  effect  November  6,  1898,  named  a  rate 

of  18  cents  from  Chicago  and  Group  points  to  Memphis,  18  cents  per 

one  hundred  pounds. 

3430  Q.  When  was  the  amendment  filed?— A.  The  amendment 
was  filed  November  2,  1898. 

Q.  Now,  please  state  the  number  of  the  tariff  that  continued  this 
same  rate,  and  when  filed  with  the  Commission;  with  the  I.  C.  C. 
number.  I  think  that  will  be  sufficient. — A.  I  have  not  given  the 
I.  C.  C.  number  to  this  one.     I  will  do  that. 

Q.  Yes  you  had  better,  because  they  will  want  it. — A.  This  tariff 
from  which  I  have  just  read  is  numbered  I.  C.  C-  Advice  B  51. 

Q.  And  the  supplement  ?— A.  Would  bear  the  same  I.  C.  C.  number 
as  that;  Supplement  No.  4  to  T.  C.  C.  Advice  B  16. 

Q.  Now  please  give  the  others,  and  state  whether  they  bear  the 
same  rate.- A.  I.  C.  C.  Advice  B  53,  taking  effect  January  1,  1900, 
filed  with  the  Commission  December  18,  1899.  This  tariff  also  names 
a  rate  of  18  cents  per  one  hundred  pounds  on  petroleum  and  its  oil 
products  from  Chicago  and  group  points  to  Memphis,  Tennessee. 

Mr.  Martin.  That  is  tariff  No.  5  of  the  same  issue? 

Witness.  Yes  sir. 

Q.  Issued  by  the  same  railroads,  was  it?— A.  Yes  sir.  I.  C.  C. 
Advice  B  65,  tariff  No.  6,  of  the  same  Association,  taking  effect  Janu- 
ary 2,  1902,  filed  with  the  Interstate  Commerce  Commission  December 
26,  1901.  This  tariff  also  carries  a  rate  of  18  cents  per  one  hundred 
pounds  on  petroleum  and  its  oil  products,  carloads,  froln  Chicago 
and  group  points  to  Memphis,  Tennessee. 

Q.  How  long  did  that  tariff  remain  in  effect?— A.  This  tariff  is 
shown  to  have  remained  in  effect  until  January  5,  1903,  by  cancella- 
tion notice. 

3431  Q.  You  testified  yesterday  or  the  day  before  that  you  ex- 
amined the  way-bills  of  the  Southern  Eailwav  to  show  whether 
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any  other  products  were  billed  from  Chicago,  routed  via  Evansville, 
Grand  Junction,  and  the  Southern  Railway,  similar  to  the  oil  ship- 
ments, but  you  could  not  name  the  month.  What  month  were  those 
way-bills  examined  in  ? — A.  I  examined  the  impression  copies  of  the 
billing  from  Grand  Junction,  for  the  month  of  October,  1905. 

Q.  Ave  you  familiar  with  the  railroads  reaching  Rochester,  Buffalo, 
Olean,  and  shipping  points  in  Northwestern  Pennsylvania  and  West- 
ern Pennsylvania? — A.  I  am. 

Q.  State  whether  the  Pennsylvania  Railroad  runs  from  Olean  to 
Rochester,  New  York  ? — A.  I  understand  it  does,  yes  sir. 

Q.  From  Olean  to  Buffalo? — A.  Yes  sir. 

Q.  What  other  shipping  points  does  it  reach  in  Northwestern 
Pennsylyania?— A.  Buffalo,  Rochester,  New  York;  Warren,  Pa.; 
Struthers,  Pa. ;  Clarendon,  Pa. ;  Titusville,  Oil  City,  and  Bradford, 
all  in  Pennsylvania. 

Q.  And  Pittsburg?— A.  Yes  sir. 

Q.  When  you  speak  of  the  Pennsylvania  Railroad,  some  of  those 
roads  were  originally,  if  not  now,  known  under  different  names, 
were  they  not?— A.  Yes  sir.  This  line  of  the  Pennsylvania  running 
from  Olean  to  Rochester  was  formerly  the  Western  New  York  & 
Pennsylvania  Railroad. 

Q.  You  refer  to  all  these  lines,  however,  as  "  The  Pennsylvania?  — 
A.  They  are  listed  as  being  a  portion  of  the  Pennsjdvania  RaiU 

road. 
3432        Q.  Were    there   other   railroads   reaching   from    Olean   to 
Rochester? A.  The  Erie,   I  believe,   reaches  both   of  those 

^^Q.  And  from  Olean  to  Buffalo,  do  you  know?— A.  The  Erie  has  a 
line  from  Olean  to  Buffalo. 

Q.  How  far  is  it  from  Olean  to  Rochester  ?— A.  106  miles. 

Q    And  from  Olean  to  Buffalo?— A.  70  miles. 

Q.  Do  you  know  whether  the  Vacuum  Oil  Company  has  a  plant  at 

Olean? — A.  I  do.  ^  ,        n      .     xr  v.  ^ 

Q.  Are  there  any  other  or  independent  refiners  there  <— A.  JNot  to 

my  knowledge. 

Q.  Have  you  been  there?— A.  I  have. 

Q.  You  know  of  none?— A.  I  know  of  none. 

Q.  How  about  Rochester,  New  York?— A.  Well,  I  have  never  seen 

the  plant  at  Rochester .,         i     ^     j. 

Q.  You   have   not   seen   it?— A.  I   have   not   seen   the   plant   at 

Mr   Rosenthal.  There  is  no  question  about  that.     The  Standard 
Oil  Company  has  a  refinery  at  Rochester,  known  as  the  Vacuum  Oil 

*M^^Kellogg.  It  is  admitted  and  stipulated  that  one  of  the  Stand- 
ard Oil  Companies  has  a  plant  at  Rochester,  and  one  at  Buffalo. 
Paper  marked  Petitioner's  Exhibit  607-2  sheets^ 
O    I  show  vou  Exhibit  607  m  two  sheets.     What  is  Petitioner  s 
Exhibit  6078— A.  It  is  entitled  "Rate  order  No.  S  503,"  issued  by 
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the   Pennsylrania   Railroad   Company,   dated   Buffalo,   New   York, 

March  6,  1902. 
3-io3        Q.  Is  that  a  copy  of  the  rate  order  of  the  Pennsylvania 
Railroad,  applicable  between  Olean  and  Rochester,  and  Olean 
and  Buffalo? — A.  It  is. 

Q.  Was  this  rate  order  ever  filed  with  the  Interstate  Commerce 
Commission? — A.  It  couldn't  be  found  on  file  there,  no  sir. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Mr.  Rosenthal.  I  object  to  it,  upon  the  ground  that  it  is  purely 
an  intrastate  rate,  and  has  nothing  to  do  with  any  issue  in  this  case. 

Q.  I  show  you  an  original  rate  order  issued  October  24,  1902.  Is 
that  the  original? 

Paper  marked  Petitioner's  Exhibit  608,  7  sheets,  the  papers  being 
attached  together  and  the  exhibit  marking  being  on  a  slip  attached. 

Q.  Was  Petitioner's  Exhibit  608,  consisting  of  the  rate  orders 
from  October  24,  1902,  down  to  September  20,  1906,  continuously, 
the  one  furnished  by  the  Pennsylvania  Railroad? — A.  As  I  remem- 
ber, those  are  the  ones. 

Mr.  Kellogg.  I  offer  that  in  evidence — with  this  explanation,  Mr. 
Rosenthal,  "Exhibit  37,  W.  B.  Culver,  stenographer,"  on  one  of 
them,  is  not  a  part  of  the  original,  but  was  put  on  at  the  trial  in 
New  York. 

Mr.  Rosenthal.  All  right.  The  same  objection,  to  wit,  that  it 
is  an  intrastate  rate. 

Q.  Have  you  examined  to  find  if  any  of  these  rate  orders.  Peti- 
tioner's Exhibit  608,  were  filed  with  the  Interstate  Commerce  Com- 
mission?—A.  I  did  examine  the  files  of  the  Interstate  Com- 
3434    merce  Commission.    I  found  no  such  document  on  file  there. 

Q.  Were  there  any  class  rates  applicable  on  petroleum  be- 
tween Olean  and  Rochester,  and  Olean  and  Buffalo  ? — A.  There  were. 

Q.  Have  you  the  original  tariff?— A.  The  original  tariff  filed 
with  the  Interstate  Commerce  Commission. 

Q.  Please  give  the  number  of  the  tariff,  the  date  when  filed,  and 
read  that  portion  of  it  applicable  to  petroleum  and  its  products.— 
A.  This  is  local  freight  tariff  on  general  merchandise,  I.  C.  C.  No. 
161,  issued  by  the  Western  New  York  &  Pennsylvania  Railway  Com- 
pany  

Q.  Is  that  company  one  of  the  Pennsylvania  lines  that  you  spoke 
of? — A.  It  is. 

Q.  Reaching  from  Olean  to  Rochester? — A.  Yes  sir. 

Q.  All  right.— A.  "  Taking  effect  July  20,  1896,  applying  on  traf- 
fic mentioned  above,  between  Olean,  New  York  and  Western  New 
York  and  Pennsylvania  railway  stations  specified  on  the  reverse 
side  of  this  tariff."  This  tariff  was  filed  with  the  Interstate  Com- 
merce Commission  July  11,  1896. 

Q.  Please  state  the  stations  to  which  it A.  On  the  opposite 

page  of  this  tariff,  the  class  rates  are  shown  between  Olean  and 
Rochester  and  between  Olean  and  Buffalo,  New  York.  The  fifth- 
class  rate  indicated  therein,  from  Olean  to  Rochester,  New  York,  is 
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9  cents  per  one  hundred  pounds,  and  the  fifth-class  rate  as  indicated 
therein,  from  Olean  to  Buffalo,  New  York,  is  8^  cents  per  one  hun- 
dred pounds. 

Q.  By  what  document  is  that  tariff  made  applicable  to  petro- 
leum?— A.  By  exceptions  to  the  official  classification  issued  by  the 

Pennsylvania  Railroad,  numbered  I.  C.  C.  G.  No.  1977,  in  ef- 
3435         feet  February  16,  1903,  filed  with  the  Interstate  Commerce 

Commission  February  10,  1903.  On  page  6  of  these  excep- 
tions to  the  official  classification,  I  find  that  petroleum  and  its  prod- 
ucts  

Q.  Eead  the  exact  language.— A.  "  Petroleum  and  its  products  as 
follows :  Burning  and  lubricating  oil,  benzine,  naphtha,  gasoline,  re- 
siduum, and  paraffine,  in  tank  cars,  barrels,  cases,  or  iron  drums,  in 
carloads,  when  rating  is  not  provided  for  in  special  freight  tariff, 

fifth-class  rate." 

Q.  Now,  then,  it  says  "  See  note  No.  2."  Is  note  No.  2  effective?— 
A.  Note  2  describes  the  territory. 

Q.  Does  it  include  Buffalo  and  Eochester  ?— A.  Yes  sir,  I  should 

say  it  does. 

Q.  Did  you  examine  to  find  out  if  there  were  any  commodity  rates, 
on  these  products,  filed  with  the  Commission,  between  Olean  and 
Rochester,  and  Olean  and  Buffalo,  via  the  Pennsylvania  Railroad?— 
A.  I  couldn't  find  any  such  tariff  filed. 

Q.  Did  you  make  any  such  examination  ?— A.  I  did. 

Q.  Is  the  tariff  that  you  refer  to  still  in  force?— A.  It  mdicates 
that  it  is.     It  bears  no,  cancellation  mark. 

Q  Is  there  any  later  exception  sheet  than  the  one  you  read  from, 
making  any  change  in  that  classification  ?— A.  It  is  shown  on  the 
face  of  this  sheet  that  it  was  cancelled  May  15,  1905,  by  I.  C.  C.  No. 

G  2455. 

Q.  I  handed  you  the  wrong  one,  perhaps.     Please  straighten  that 

out— A.  G  No.  1977  was  cancelled  June  20,  1904. 

Q.  What    succeeded    it?— A.  G    No.    2242,    in    effect    June    20, 

3436  Q  Please  examine  it  and  see  if  that  made  any  change  m  the 
classification.— A.  The  entry  here  on  page  6  seems  to  be  iden- 
ticaUy  the  same  as  on  the  former  exception  sheet. 

O  How  long  did  this  last  rate  order,  exception  sheet,  classification, 
exist?  '  How  long  was  it  in  force ?-A.  Until  May  15,  1905,  as  is 
indicated  by  the  stamp  of  the  Interstate  Commerce  Commission. 

Q  Was  there  any  commodity  rate  on  oil  between  Olean  and 
Rochester  and  Olean  and  Buffalo,  on  the  Erie  Railroad  ?-A.  Accord- 
ing to  my  judgment,  there  was  a  rate  of  10^  cents  per  hundred 
Dounds  I  would  like  to  modify  that  statement  by  saymg  that  this 
is  a  territorial  tariff  and  does  not  describe  the  particular  stations  to 
which  the  rate  applies,  excepting  in  grouping  them,  without  enu- 
merating each  station. 
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Mr.  MiLBTJEN.  Let  him  read  from  it.  What  he  says,  that  in  his 
judgment 

Mr.  Keulogg.  He  will  either  have  to  read  from  it,  or  put  it  in  to 
show,  because,  where  there  is  any  question  about  it,  I  dont  ask  him  to 
state  his  judgment  on  it  at  all. 

Q.  Give  a  description  of  the  tariff,  and  then  read  that  portion  that 
applies  to  the  rate. — A.  This  tariff  is  numbered  I.  C.  C.  3604,  effective 
June  22,  1903,  issued  by  the  Erie  Railroad,  on  petroleum  and  its 
products,  from  Olean  to  the  points  indicated  therein  on  page  2.  On 
that  page,  opposite  the  entry  "  Corning  and  stations  west  (except 
Castile,  Silver  Springs  and  Warsaw,  New  York)"  the  rate  per  one 

hundred  pounds  is  10-|  cents. 
3437        Mr.  Milbuen.  Those  are  not  on  the  Olean  &  Rochester  Road 
at  all,  those  things. 

Witness.  It  excepts  those  towns — Corning  and  stations  west. 

Mr.  Milbtten.  It  is  not  on  that  line. 

Witness.  Not  on  the  main  line. 

Q.  Now  please  explain  the  Erie  line. — A.  I  would  like  to  do  that 
with  a  map. 

Mr.  Kellogg.  All  right  get  a  map;  an  official  guide,  if  you  have 
got  it. 

Mr.  MiLBUEN.  You  cant  get  the  map  in  the  record  any  way,  can 
you  ?     Let  him  state  it. 

Mr.  Kellogg.  Get  it. 

Map  and  official  guide  referred  to,  examined  by  the  witness  and 
counsel. 

Last  question  and  answer  read. 

Mr.  MiLBUEN.  You  see,  on  that  interpretation  of  Olean,  you  go 
east,  have  to  go  east  a  considerable  distance  to  Corning,  and  then 
you  begin  to  strike  the  main  line  and  go  west. 

Mr.  Kellogg.  That  is  what  it  says  here ;  from  Olean  to  Corning. 

Mr.  MiLBUEN.  To  Corning.     That  is  going  east,  you  know. 

Mr.  Kellogg.  Yes,  and  stations  west. 

Mr.  MiLBUEN.  The  main  line  of  the  Erie  runs  through  Corning  and 
on  past  these  places. 

Mr.  Kellogg.  I  know,  but  the  exceptions  of  Castile,  Silver  Springs, 
etc.  are  up  north. 

The  Examinee.  Now  that  is  all  going  into  the  record. 

Mr.  MiLBUEN.  Oh  no. 

The  Examinee.  Well,  it  is. 

Mr.  MiLBUEN.  Well,  let  it  stay  then— and  you  can  stop  now. 
3438        Q.  When  was  this  tariff  filed  with  the  Interstate  Commerce 
Commission  ?— A.  June  22— the  year  mark  is  not  distinct.    I 
infer  it  is  1903,  but  I  am  not  positive  of  that. 

Q.  When  was  this  last  tariff  cancelled  ?— A.  January  2,  1907. 

Paper  marked  Petitioner's  Exhibit  609. 

Q.  Have  you  examined  the  original  tariff  on  file  with  the  Interstate 
Commerce  Commission,  showing  rates  by  various  railroads  from 
Olean,  Bradford,  Clarendon,  Pennsylvania,  Oil  City,  Pennsylvania, 
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Struthers,  Pennsylvania,  Titusville,  Pennsylvania,  and  Warren, 
Pennsylvania,  to  Rochester.  New  York?— A.  I  have  examined  such 
tariffs,  yes  sir. 

Q.  Have  you  made  a  table  showing  the  rate  and  the  tariff  from 
which  the  rate  was  taken,  and,  where  it  was  rate  orders  like  the  ones 
introduced  in  evidence,  Exhibit  608,  showing  that  rate  order?— A.  I 
did  not  personally  prepare  the  table. 

Q.  Have  you  checked  it  over  with  the  original  tariffs  and  with 
the  rate  orders? — A.  I  have. 

Q.  Is  Petitioner's  Exhibit  609, in  two  sheets,  such  a  table? — A.  Yes 

sir.  •  •         . 

Q.  This  is  a  comparison  of  the  oil  rates  from  various  pomts  to 

Rochester  in  1904,  is  it?— A.  Yes  sir. 

Q.  Under  the  head  of  "  Distance,  Miles,"  does  that  show  the  dis- 
tance from  the  various  stations  opposite  to  Rochester,  New  York?— 

"q.  And  under  the  head   of  "Rate  per  hundredweight   and  its 
equivalent  in  barrels,"  does  that  show  the  rate  in  cents  per 
3439    hundredweight  and  its  equivalent  in  barrels  ?— A.  It  does. 

Q.  And  under  the  head  of  "Railroad  issuing  rate,"  does 
that  show  the  railroad  issuing  the  rate  or  rate  order?— A.  It  does. 

Q  And  under  the  head  "  Authority  for  the  rate  "  is  stated  the 
authority,  and  where  it  is  a  rate  filed  with  the  Commission  it  is  so 
stated?— A.  Refers  to  the  tariffs  or  rate  orders  from  which  these 
rates  were  compiled.  i       j     j 

Q  Now,  opposite  Olean  I  notice  "  Distance  106  miles,  per  hundred- 
weight 2.8,"  and  opposite  that  "  9  cents  a  barrel."  State  wliether 
that  is  the  rate  order  in  evidence,  and  part  of  Exhibit  608.— A.  Those 
represent  the  rates  named  in  the  rate  order  .  -n    -, ,      a     xr  ^ 

Q.  Not  filed  with  the  Commission,  to  which  you  testified'— A.  JNot 
filed  with  the  Commission. 

Mr.  Kellogg.  I  offer  this  Exhibit  609  m  evidence. 

Paper  marked  Petitioner's  Exhibit  610.  _ 

Q  I  show  you  Petitioner's  Exhibit  610.  State  whether  this  is  a 
similar  table  made  up  in  the  same  way  as  Exhibit  609,  but  showing 
rates  from  Olean  to  Buffalo.— A.  It  is.  ^  .     , 

Mr.  Kellogg.  I  offer  it  in  evidence.    I  think  that  is  sufficient  ex- 

^  Q  ^Mr"  Schindler,  did  you  examine  any  original  way-bills  issued 
by  the  Pennsylvania  Railroad  Company,  produced  by  the  Pennsyl- 
vania Railroad  Company,  showing  shipments  from  Olean  to  Roches- 
ter, New  York?— A.  I  did.  ,  .  ^  .  rj  -94 
Q  How  many,  and  between  what  dates  did  you  examine  ^— A. 
3440  Well  I  examined  between  several  dates,  but  the  one  clearest  m 
my  mind  is  billing  covering  shipments  from  September  1,  1904, 
until  1905  and  1906.    I  think  it  ran  into  1906. 

O  Do  you  mean  that  you  examined  all  of  the  way-bills  between 
those  dates?— A.  No  sir,  not  all  of  them.    The  way-bills  that  I  had 
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reference  to  in  particular  were  way-bills  representing  shipments  into 
Vermont  points. 

Q.  Did  you  examine  a  large  number  of  locals? — A.  Well,  let  me 
explain  that. 

Q.  All  right. — A.  The  Pennsylvania  Railroad  Company  frequently 
include  a  number  of  shipments  represented  by  one  way-bill — number 
of  carloads. 

Q.  Yes,  that  will  be  shown  when  Ave  come  to  produce  them. — A. 
And  in  examining  the  way-bills  for  shipments  destined  to  Vermont 
points,  a  great  many  shipments  destined  to  Rochester  proper  were 
included  on  those  way-bills,  and  to  that  extent  I  did  examine  the 
local  bills  covering  shipments  from  Olean  to  Rochester. 

Q.  Well,  were  many  of  them  showing  destinations  beyond  Roches- 
ter to  other  points  in  the  state  of  New  York? — A.  I  cant  say  as  to 
the  number.    There  were  some  few  that  did  so  show. 

Q.  A  good  many  to  Rochester  locally? — A.  There  was  a  large 
number  to  Rochester  locally  for  the  Vacuum  Oil  Company  at 
Rochester. 

Q.  Did  these  bills  show  any  freight  rate  on  their  face? — A.  They 
did  not. 

Q.  Any  of  them  ? — A.  Not  to  my  knowledge. 
3441         Q.  Or   any    freight   charges?     Do   you   recollect? — A.  No 
freight  charges? 
Q.  Yes. — A.  No  sir. 

Paper,  one  sheet,  attached  to  a  number  of  other  sheets,  marked 
Petitioner's  Exhibit  611,  the  exhibit  marking  being  by  a  slip  of  paper 
pinned  to  the  exhibit  itself. 

Q.  Mr.  Schindler,  I  show  you  Exhibit  611.  Is  this  one  of  the 
original  way-bills  produced  by  the  Pennsylvania  Railroad  Com- 
pany ?— A.  It  is,  sir,  to  the  best  of  my  knowledge.  It  is  similar  to  a 
large  number  of  those  which  I  examined. 

Q.  It  shows,  in  order  to  get  it  described  in  the  record,  shipment  of 
various  cars  from  Erie  Junction  to  Rochester,  New  York.  What  is 
Erie  Junction  ? — A.  Erie  Railway  Junction. 

Q.  What  is  Erie  Railway  Junction  in  Olean? — A.  As  I  under- 
stand, that  is  a  point  at  which  the  freight  is  delivered  to  the  Penn- 
sylvania Railroad  Company 

Q.  In  Olean?— A.  By  the  Erie  Railroad.    It  is  practically  Olean. 
Q.  And  this  is  dated  July  21,  1904?— A.  It  is. 
Q.  It  shows  the  destination  of  four  cars,  shipper  "  V  O  Co."    Is 
that  the  Vacuum  Oil  Company?— A.  That  is  intended  to  represent 
the  Vacuum  Oil  Company. 

Q.  And  the  destination  is  stated  under  head  of  "  Consignee,  Desti- 
nation and  Marks  "  ? — A.  Yes  sir. 

Q.  The  destination  of  one  of  these  cars  is  Burlington,  Vermont,  is 
it  not — the  first  one? — A.  It  is. 
3442        Q.  And  one  of  them  Clifton  Springs,  New  York?— A.  Yea 
sir. 
Q.  And  one A.  Williamson,  New  York. 
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Q.  And  one  Malone,  New  York? — A.  Yes  sir. 
Mr.  Kellogg  (to  the  Eeporter) .  Now,  that  is  a  sufficient  descrip- 
tion of  that  so  you  can  identify  it. 

Witness.  The  descriptive  reference  is  the  number  of  the  biU. 

Q.  That  is  bill  No.  313,  is  it?— A.  Yes  sir,  one  sheet. 

Mr.  Kellogg.  Why  not  have  it  all  one  exhibit  ? 

Mr.  Rosenthal.  Yes. 

Mr.  Kellogg.  I  guess  that  is  the  best  way,  and  then  describe  each 

one. 

The  papers,  one  of  which  had  just  been  marked  Petitioner's  Ex- 
hibit 611,  were  marked  Petitioner's  Exhibit  611-A,  611-B,  611-C, 
611-D,  611-E,  611-F,  611-G,  and  611-H,  the  exhibit  marking  being 
on  a  slip  of  paper  pinned  to  the  exhibits. 

Q.  Now,  instead  of  this  Exhibit  611  being  one  sheet,  described  in 
the  testimony  just  previously,  the  reporter  has  marked  it  Petitioner's 
Exhibit  611,  consisting  of  611-A,  611-B,  611-C,  611-D,  611-E, 
611-F,  611-G,  and  611-H,  each  a  separate  paper.  I  show  you  those, 
Mr.  Schindler.  In  a  general  way,  will  you  state  what  each  one  is, 
the  first  paper  being  the  one  purporting  on  its  face  to  be  a  receipt 
to  the  Vacuum  Oil  Company  from  the  Pennsylvania  Railroad  Com- 
pany, as  611-A. — A.  Do  you  want  me  to  describe  each  of  these? 

A.  No,  just  say  what  that  is.— A.  That  is  a  receipt  by  the  Penn- 
sylvania to  the  Vacuum  Oil  Company. 
3443        Q.  For  car  No.  what?— A.  U.  T.  L.  5872. 

Q.  On  what  date? — A.  The  dates  are  punched  out,  but  the 
month  is  July  21,  I  should  say  1904. 

Q.  Exhibit  611-B  is  the  way-bill  which  you  have  heretofore  de- 
scribed, is  it  ? — A.  It  is. 

Q.  Does  it  cover  the  same  car?  Is  it  the  same  car  described  m 
Exhibit A.  It  is. 

Q.  That  is  the  car  to  Burlington,  Vermont?— A.  Yes  sir. 

Q.  The  way-bill  covers  the  transportation  to  what  point?— 
A.  From  Erie  Railway  Junction  to  Rochester,  New  York. 

Q.  What  is  611-C?— A.  That  is  a  transfer  bill  of  the  Pennsyl- 
vania Railroad  to  the  New  York  Central  &  Hudson  River  Railroad, 
at  Rochester,  numbered  2.5184,  dated  July  22, 1904,  covering  the  same 
car  U.  T.  L.  5872 ;  destination  shows  as  Burlington,  Vermont. 

Q.  Now  explain.  Does  the  New  York  Central  connect  with  the 
Pennsylvania  at  that  place— Rochester  ?— A.  It  does. 

Q.  What  is  the  next  document— 611-D  ?— A.  It  is  a  transfer  card 
issued  by  the  Pennsylvania  Railroad  to  the  New  York  Central  Rail- 
road at  Rochester,  New  York,  covering  the  movement  of  U.  T.  L.  Car 
5872  and  showing  the  destination  as  Burlmgton,  Vermont. 

Q.'what  is  611-E,  the  next  paper?— A.  It  is  a  receipt  from  the 
New  York  Central  Railroad  to  the  Pennsylvania  Railroad,  at  Roches- 
ter, for  various  cars  enumerated  thereon. 

Q  Does  it  include  the  same  car?  Look  and  see.— A.  Among  the 
list  of  cars  I  notice  that  U.  T.  L.  Car  5872  is  named.  And  this  also 
shows  the  destination  of  this  car  as  Burlington. 
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Q.  Vermont  ? — A.  Vermont  is  not  there. 

3444  Q.  Does  the  slip  on  the  back  of  this  have  anything  to  do 
with  this  car  ? — A.  Nothing  with  this  particular  car. 

Q.  What  is  that  slip  ? — A.  That  is  merely  correcting  the  number  of 
some  car. 

Q.  What  is  Exhibit  611-F?— A.  That  is  a  local  way-bill  of  the 
New  York  Central  &  Hudson  Eiver  Railroad,  dated  July  22,  1904, 
reading  from  Rochester  to  Norwood,  New  York,  covering  car  U.  T.  L. 
68T^,  and  is  numbered  5767,  that  is  the  way-bill  is  so  numbered.  It 
shows  the  destination  of  the  car  as  Burlington. 

Q.  Vermont? — A.  Burlington,  Vermont. 

Q.  "WTiat  is  the  rate  stated  in  that? — A.  The  rate  stated  is  9  cents 
per  one  hundred  pounds ;  the  freight  extended  is  $47.50 ;  the  weight  is 
shown  to  be  52,774  pounds.    It  also  bears  the  initials  "  S.  G.  O." 

Q.  Do  you  know  from  examination  what  that  means  ? — A.  I  know 
what  that  stands  for. 

Q.  What  ? — A.  Settlement  General  OiEce. 

Q.  What  is  Exhibit  611-G,  the  last  one? — A.  That  is  a  local  way- 
bill of  the  Rutland  Railway  Company,  numbered  249,  reading  from 
Norwood,  New  York,  to  Burlington,  Vermont ;  dated  July  28, 1904. 

Q.  For  the  same  car  ? — A.  Covering  U.  T.  L.  car  5872,  showing  the 
consignee,  but  not  showing  in  that  column  the  destination,  but  that  is 
inferred  from  the  heading  of  the  bill. 

Q.  It  shows  on  its  face  it  is  a  way-bill  to  Burlington,  doesn't  it  ? — 
A.  To  Burlington,  yes.  Weight,  52,774.  In  the  column  headed 
"  Rate  "  is,  apparently,  the  letter  "  M." 

3445  Q.  The  freight  is  stated  in  a  lump  sum,  isn't  it  ? — A.  In  the 
next  column  the  freight  is  shown  to  be  $23,  an_d  in  the  next 

column  beyond,  the  "  total  to  pay  "  $23. 

Q.  That  was  not  the  last  paper.  The  last  one  is  611-H.  What  is 
that? — A.  That  is  a  receipt  to  the  Rutland  Railroad  Company  for 
U.  T.  L.  car  5872.    The  signature 

Q.  There  isn't  any  signature  there  ? — A.  There  is  a  signature  here. 

Q.  Oh,  yes. — A.  The  signature  here  is  simply  initials. 

Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibit  611-A.  to  H. 
inclusive. 

Mr.  Rosenthal.  I  object  to  all  of  it  except  the  billing  order,  to 
wit,  611-A,  upon  the  ground  that  all  other  portions  of  the  Exhibit  are 
res  inter  alios. 

A  recess  was  here  taken  until  2  o'clock  P.  M. 

3446  Ajfteenoon  Session. 

T.  C.  M.  ScHiNDLBE,  recalled,  and  his  direct-examination  resumed, 
as  follows: 

By  Mr.  Kellogg: 
Q.  Did  you  examine  the  original  billing  orders  and  way-bills  and 
transfer  way-bills,  and  receipt  at  final  destination,  like  Exhibit  611, 
A  to  H,  on  other  cars  from  Olean  to  Vermont  points? — A.  I  did. 
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Q.  Between  what  dates  did  those  way-bills  show  shipments? — A. 
They  were  from  September  1,  1904,  through  and  into  1905. 

Q.  How  many  cars  the  way-bills  of  which,  and  shipping  orders, 
and  transfer  orders,  and  final  receipts  like  Petitioner's  Exhibit  611, 
A  to  H,  did  you  examine  ? — A.  188  to  Burlington,  28  to  Eutland  and 
12  to  Bellows  Falls,  making  228  in  all. 

Q.  Was  the  shipping  order,  611-A,  the  Pennsylvania  bill,  and  the 
other  way-bills  and  transfer  orders  and  final  receipts,  similar  in 
form  to  611-A,  B,  C,  D,  E,  F,  G  and  H«— A.  They  were  similar  in 
form.  However,  there  may  have  been,  in  some  instances,  a  shipping 
order  or  an  original  bill  missing,  in  which  case  a  copy  of  the  way- 
bill was  substituted  for  the  original. 

Q.  Substantially,  then,  those  228  cars  you  traced  through  by  car 
numbers  ? — A.  Traced  those  through  by  car  numbers  and  dates. 

Q.  From  the  original  shipping  receipt  given  to  the  Vacuum  Oil, 
to  the  final  receipt  of  the  consignee  at  destination  ? — A.  Yes  sir. 

3447  Q.  And  each  of  those  cars  went  through  on  like  documents 
to  611-A  to  H? — A.  Similar  documents. 

Q.  Are  you  checking  over  those  originals  again? — A.  I  have  been 
during  the  recess. 

Q.  Will  you  get  the  car  numbers,  so  that  we  can  give  them  to  the 
counsel  in  this  case?— A.  They  are  now  being  prepared. 

Q.  Now,  that  is  all  you  want,  is  the  car  numbers,  is  it? 

Mr.  Martin.  That  is  all;  the  car  numbers  and  the  dates. 

Q.  And  in  re-checking,  get  the  dates  also,  will  you  ? 

Mr.  Maetijst.  The  dates  of  the  way-bills. 

Witness.  Yes  sir. 

Mr.  DuRAND.  The  dates  of  the  way-bills  from  Olean. 

Witness.  The  dates  of  the  way-bills  from  Olean. 

Q.  In  each  one  of  these  228  shipments,  did  the  receipt  issued  to  the 
Vacuum  Oil  Company,  Petitioner's  Exhibit  611-A,  state  on  its  face 
a  destination  in  Vermont?— A.  Yes  sir. 

Q.  And  did  each  one  of  those  receipts  also  state  "Agent,  Olean, 
New  York,  blind-bill  to  Eochester?  "—A.  That  notation  was— that 
stamp,  or  the  impression  of  that  stamp,  was  on  a  good  many  of  those 
bills.     I  cant  say  positively  that  it  was  on  all  of  them. 

Q.  Well,  perhaps  you  had  better  check  them  up  to  see.  They  are 
all  here,  arent  they,  in  the  court-room  ?— A.  I  think  they  are. 

Q.  Well  then,  I  would  like  to  have  you  check  those  over.— A.  Now  ? 

Q.  Oh,  no,  no.  Did  the  way-bill  issued  by  the  Pennsylvania  Rail- 
road from  Erie  Eailway  Junction  in  Olean,  to  Eochester,  New 

3448  York,   contain   the  rate  therein?— A.  It  did   not  show   any 

rate'.  .  . 

Q.  By  "  blind-bill  "  you  mean,  to  contain  no  rate  m  the  way-bill  5 — 
A.  My  understanding  of  blind  billing  is  that  neither  the  rate  nor  the 
amount  of  freight  is  shown  on  the  billing. 

Q  Was  that  true  of  the  original  way-bills  of  these  228  cars  as  to 
the  rate  between  Olean  and  Eochester  ?— A.  As  to  the  biUing  between 
Olean  and  Eochester,  yes  sir. 
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Q.  Yes — as  to  billing.  Did  you  check  the  settlements  to  show  what 
rate  these  paid  ? — A.  I  did  not. 

Q.  I  notice  in  Petitioner's  Exhibit  611-F,  the  New  York  Central 
and  Hudson  River  waj^-bill  from  Rochester  to  Norwood  shows,  in 
the  column  under  "Rate  and  Authority  "  9  cents  a  hundred. — A.  My 
understanding,  that  appeared  on  all  the  bills. 

Q.  Of  the  228  cars  ?— A.  Of  the  228  cars.  All  the  bills  of  the  New 
York  Central. 

Mr.  Rosenthal.  All  the  New  York  Central  way-bills  ? 

Witness.  All  the  New  York  Central  way-bills. 

Mr.  Rosenthal.  From  Rochester  to  Norwood,  had  the  9-cent  per 
hundredweight  shown  on  the  bill? 

Witness.  Yes  sir. 

Mr.  Kellogg.  That  is  what  I  meant  to  ask. 

Q.  And  the  freight  charges  extended  ? — ^A.  At  that  rate. 

Q.  Will  you  please  state  whether  that  rate  was  filed  with  the 
Interstate  Commerce  Commission? — A.  I  could  find  no  record  of  it 
with  the  Interstate  Commerce  Commission. 

Q.  Where  is  Norwood,  New  York  ? — A.  Norwood,  New  York, 

3449  is  located  on  the  Rome,  Watertown  &  Ogdensburg  Division  of 
the  New  York  Central,  and  is  a  junction  point  with  the  Rut- 
land Railroad. 

Q.  And  the  Rutland  Railroad  extends  from  Norwood  to  Rutland, 
Vermont  ? — A.  To  Burlington,  Rutland  and  Bellows  Falls,  and  other 
points. 

Q.  Did  you  make  an  examination  to  find  if  that  9-cent  rate  was 
filed  with  the  Interstate  Commerce  Commission? — A.  I  did. 

Q.  You  didnt  find  it? — A.  No  sir. 

Q.  Did  you  examine  the  original  rate  orders  of  the  New  York 
Central  road,  showing  that  9-cent  per  hundred  pound  rate?  (Hand- 
ing witness  a  paper.) — A.  I  have  seen  such  an  order.  These  are  the 
rate  orders  which,  according  to  my  understanding,  were  received 
from  the  New  York  Central  Railroad. 

Q.  They  were  produced  by  the  New  York  Central  Railroad,  were 
they? — A.  Yes  sir. 

Q.  These  are  the  originals.  I  show  you  an  original  rate  order 
issued  by  the  New  York  Central  Railroad  January  1,  1904.  Is  that 
the  one  produced  by  the  New  York  Central  Railroad? — A.  Yes  sir. 

A  paper  was  marked  Petitioner's  Exhibit  612. 

Q.  I  have  a  copy  of  it  here,  Mr.  Schindler.  Petitioner's  Exhibit 
612 — is  that  a  copy? — A.  Yes  sir. 

Mr.  Kellogg.  I  offer,  in  lieu  of  the  original,  a  copy  of  the  rate 
order. 

Q.  Now,  have  you   examined  the — what   are  these  things 

3450  called?  (Handing  papers  to  witness.) — A.  They  are  practically 
billing  orders.  I  dont  know  of  any  other  term. 

Q.  For  1903,  and  back  as  far  as  1899,  for  each  year? — A.  I  find, 
by  examination  of  these  tariffs,  that  for  that  period  the  rates  to  Wil- 
son, Williamson,  Wolcott,  Red  Creek,  and  Fulton,  and  all  stations 
on  R.  W.  &  O.  Division 
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Q.  What  is  that? — A.  Eome,  Watertown  &  Ogdensburg  Division, 
Oswego  &  East,  and  Norwood,  when  for  Rutland  Eailroad  points 
and  beyond,  were  the  same  in  the  previous  tariffs  as  in  this  one  for 
1904,  excepting  that  instead  of  "  Rutland  Eailroad,"  in  some  instances 
it  was  "  C.  V.  E." — Central  Vermont  Eailroad. 

Q.  What  is  the  Central  Vermont  Eailroad?— A.  The  Central  Ver- 
mont Eailroad,  as  I  understand,  originally  operated  what  is  now 
known  as  the  Eutland  Eailroad. 

Q.  So  that  it  means  the  same  road,  connecting  at  Norwood,  New 
York,  does  it? — A.  Yes  sir.     That  carried  it  back  to  January  1, 1899. 

Q.  That  is,  the  rates  to  all  those  towns?— A.  Yes  sir,  the  rates  were 
practically  the  same. 

Q.  That  is,  from  Eochester,  New  York? — A.  From  Eochester. 

Q.  The  same  as  in  Petitioner's  Exhibit  612?— A.  The  same  as  in 
Exhibit  612. 

Q.  The  same  rates  exactly?— A.  Excepting  that  there  were  some 
points  included  in  the  exhibit  referred  to  that  are  not  included  in  the 
original  tariff. 

Mr.  Kellogg.  I  mean  Exhibit  612.     But  the  ones  you  read  off  were 
in  all  the  other  exhibits  ? 

3451  Witness.  They  were. 

Q.  The  1903  billing  order  is  the  same  in  form  and  to  the 
same  towns,  and  the  same  rates,  as  that  for  1904^Petitioner's  Exhibit 

612,  is  it? A.  They  are,  with  one  exception  (and  that  exception  may 

appear  in  some  of  the  previous  ones)  that  the  billing  instruction  of 

1904  reads  "All  stations  on  E.  W.  &  O.  Division,  Oswego  &  East,"— I 
mean  the  first  one  reads  "  East  of  Oswego,"  and  the  subsequent  one 
reads,  "  Oswego  and  East." 

Q.  Yes— it  means  the  same  thing.— A.  Well,  the  wording  is  some- 
what different. 

Q.  Now,  subsequent  to  1904  have  you  got  the  original?— A.  1  have 

1905  There  seem  to  have  been  several  issues  in  1905.  The  first  is 
January  1,  1905,  and  the  next  March  16,  1905;  and  there  is  a  slight 
difference  between  that  of  March  16th  and  the  preceding  one,  but  it 
does  not  affect  the  rates  to  the  points  named. 

Q  The  same  general  form,  were  they?— A.  The  same  general  form, 
excepting  that  some  of  them  have  the  rate  order  and  m  the  others  I 
think  it  is  omitted.  The  word  "rate-order"  appears  on  some  of 
these,  and  on  the  others  it  is  omitted       _„    ^    ^    ^   ^        „  -c^   x. 

Papers  marked  Petitioner's  Exhibit  613,  A,  B,  C,  D,  and  E,  the 
exhibit  marking  being  on  a  slip  attached.  . 

Mr  Kellogg.  I  offer  in  evidence  the  original.  Petitioner  s  Exhibit 
613  A  B  C,  D,  and  E,  and  it  is  stipulated  that  copies  may  be  sub- 
stituted for  the  original.  ,       ,,    ,  ,  j       -u  j 

3452  Q   Were  any  of  these  rate-orders  that  you  have  described 
or  that  have  been  put  in  evidence,  filed  with  the  Interstate 

Commerce  Commission  ?— A.  I  have  not  been  able  to  find  any  of 

Q.  Have  you  made  examination  for  them?— A.  Yes  sir. 
.q2R55— VOL  4—08 H 
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Q,  I  notice  in  the  way-bill  introduced  in  evidence,  Petitioner's 
Exhibit  611-G,  of  car  number  5872,  the  rate  issued  by  the  Rutland 
Railroad  Company,  from  Norwood  to  Burlington,  Vermont — the 
rate  is  stated  at  $23  per  car. — A.  Yes  sir. 

Mr.  Kellogg.  Mr.  Schindler  wishes  to  make  one  correction,  Mr. 
Rosenthal,  in  relation  to  his  testimony :  that  on  the  188  cars  going 
from  Norwood  to  Burlington,  which  he  examined,  he  says  the  bills 
wete  not  all,  from  Norwood  on,  over  the  Rutland  Railroad,  but  some 
of  them  were  over  the  Rutland  Railroad  and  the  Central  Vermont. 

Q.  Please  describe  the  route,  and  state  whether  in  other  respects 
the  way-bill  was  in  the  same  form. — A.  The  way-bill  was  an  inter- 
line or  joint  through  way-bill,  reading  by  way  of  Rouse's  Point  or 
Alburgh  and  the  Central  Vermont  to  Burlington. 

Q.  Do  you  mean  by  that  that  there  were  two  routes  from  Norwood 
to  Burlington? — A.  Two  routes  from  Rouse's  Point  or  Alburgh 
Junction  to  Burlington. 

Q.  Rouse's  Point  is  on  the  New  York  side,  and  Alburgh  on  the 
Vermont  side,  nearly  opposite? — A.  Yes  sir. 

Q.  And  by  that  route  the  Central  Vermont  would  carry  the  oil 

from  Rouse's  Point  or  Alburgh  down  to  Burlington  ?— A.    Yes  sir. 

And  that  was  governed  by  the  routing  of  the  shippers.    The 

3453  shipping  instructions  indicated  that  it  was  to  go,  some  of 
it,  by  way  of  the  Rutland  &  Central  Vermont  Railroad. 

Q.  But  in  other  respects  was  there  any  change  in  the ^A.  The 

rates  were  the  same. 

Q.  And  the  form  of  the  way-bill  the  same  ? — A.  Instead  of  a  local 
way-bill  it  was  a  through  way-bill. 

Q.  I  show  you  a  vellum  map.  Did  you  make  this? — A.  That  was 
prepared  by  a  draftsman  in  our  Bureau,  under  my  direction. 

Q.  Is  it  correct  ? — A.  As  far  as  I  know,  yes  sir. 

The  map  was  marked  Petitioner's  Exhibit  614. 

Q.  Is  Petitioner's  Exhibit  614  the  one  you  speak  of? — ^A.  It  is. 

Q.  This  shows  an  outline  of  the  state  of  New  York,  Vermont, 
Pennsylvania,  and  the  points  you  refer  to? — ^A.  Yes  sir,  that  covers 
the  points  to  which  I  have  referred. 

Q.  Olean,  Buffalo,  Rochester,  Norwood,  and  the  points  in  Ver- 
mont, and  the  points  in  Northwestern  Pennsylvania? — A.  Yes  sir, 

Mr.  KJELLOGG.  I  offer  this  in  evidence. 

Q.  Was  there  a  tariff  naming  rates  from  Norwood  to  the  Vermont 
points  of  $23  a  car  to  Burlington,  $28  to  Rutland,  and  $30  to  Bellows 
Falls? — A.  Yes  sir,  there  was. 

Q.  Will  you  produce  that  tariff? 

Papers  marked  Petitioner's  Exhibit  615  and  616,  respectively,  the 
marking  being  on  a  slip  attached. 

Q.  I  show  you  these  original  tariffs,  Petitioner's  Exhibits  615  and 
616.    Are  those  the  original  tariffs?— A.  They  are. 

3454  Q.  On  file  with  the  Interstate  Commerce  Commission?— 
A.  They  are. 
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Q.  Issued  by  the  Central  Vermont  Railroad? — A.  One  of  ther^ 
was  issued  by  the  Central  Vermont. 

Q.  Exhibit  615  was  issued  by  the  Central  Vermont  Railroad? — 
A.  Yes  sir. 

Q.  And  covered  lubricating  oil  in  wood,  carloads,  60  barrels,  from 
Norwood,  New  York,  to  Burlington,  Vermont,'  at  the  rate  of  $23  per 
car,  did  it? — A.  Yes  sir. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibits  615  and  616  in  evidence, 
and  it  is  stipulated  that  copies  may  be  substituted  for  the  originals. 

Paper  marked  Petitioner's  Exhibit  617,  the  marking  being  on  a 
slip  attached. 

Q.  I  show  you  Petitioner's  Exhibit  617.  Is  that  the  original  tariff 
filed  with  the  Interstate  Commerce  Commission  ? — A.  Yes  sir. 

Q.  On  oil  in  tank  cars  from  Norwood,  New  York,  to  Burlington, 
$23  per  car? — ^A.  Yes  sir. 

Q.  That  was  issued  by  the  Central  Vermont  Railroad? — A.  Yeg 
sir. 

Mr.  Rosenthal.  What  is  that  I.  C.  C.  number  ? 
Witness.  I  dont  know  as  it  has  an  I.  C.  C.  number. 
Mr.  Haeeiman.  There  should  be  a  file  number  on  it,  but  there  is 
no  I.  C.  C.  number. 

Mr.  Kelix)gg.  File  No.  1479 ;  that  is  correct,  isnt  it  ? 
Witness.  That  is  correct. 
3455        Mr.  Kellogg.  I  offer  that  in  evidence,  and  it  is  stipulated 
that  a  copy  may  be  substituted  for  the  original. 
Q.  How  long  did  these  tariffs  remain  in  effect? — A.  The  tariff 
represented  by  Exhibit  615  was  cancelled  December  6,  1905. 

Q.  All  cancelled  at  the  same  time,  werent  they?— A.  Exhibit  617 
was  cancelled  the  same  date,  and  Exhibit  616  the  same  date. 

Q.  Have  you  the  original  tariff  cancelling  those  and  putting  in 
effect  other  rates  filed  with  the  Interstate  Commerce  Commission? — 
A.  Yes  sir,  I  have. 

Q.  Will  you  please  state  the  date  of  it,  the  date  it  became  effective, 
the  date  it  was  filed  with  the  Interstate  Commerce  Commission,  and 
state  in  what  respect  it  differed  from  the  two  previous  ones.— A.  This 
tariff  was  issued  by  the  Rutland  Railroad  Company,  effective  Decem- 
ber 6,  1905;  it  was  filed  with  the  Interstate  Commerce  Commission 
November  27,  1905 ;  and  named  rates  on  petroleum  oil  in  wood  or  in 
tank  cars,  carloads,  40,000  pounds  or  less,  from  Norwood,  New  York, 
to  Burlington,  Vermont,  $23  per  car;  Rutland,  Vermont,  $28  per  car; 
Bellows  Falls  $30  per  car;  excess  quantities  to  be  charged  propor- 
tionately. This  was  the  change  in  the  rates.  Previous  to  that  time 
the  rate  did  not  specify  any  weight,  but  here  the  weight  was  limited 
to  40,000  pounds  per  car  and  it  was  made  to  apply  in  wood  and  in 
tank  cars.    Prior  to  that  it  was  in  tank  cars  only. 

Q.  What  do  you  mean  by  "  wood?"— A.  In  barrels. 
3456        Q  Well  then,  the  tariffs  which  you  offered  in  evidence  as 
Petitioner's  Exhibits  616,  616  and  617,  did  not  provide  for 
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anything  except  in  tank  cars,  and  lubricating  oil  in  wood? — A.  Yes 
sir,  that  is  right. 

Q.  When  was  this  tariff  cancelled? — A.  This  was  cancelled  May 
29,  1906. 

Q.  What  rates  are  now  in  force,  do  you  know  ? — A.  There  are  no 
commodity  rates  in  force  from  Norwood,  according  to  the  notice  that 
I  have  seen. 

Q.  State  when  the  last  tariff  which  you  testified  about,  to  wit,  on 
petroleum  in  wood  or  in  tank  cars,  40,000  pounds  or  less,  from  Nor- 
wood to  Burlington,  $23  per  car ;  to  Eutland,  $28  per  car,  and  Bel- 
lows Falls  $30  per  car,  was  cancelled,  and  by  what  instrument. — A. 
May  29,  1906,  by  cancellation  notice  I.  C.  C.  No.  1554,  which  reads 
"  Effective  as  noted  I.  C.  C.  No.  1436  and  Supplement  No.  1  applying 
on  petroleum  oil  from  Norwood,  New  York,  to  Burlington,  Rutland 
and  Bellows  Falls,  New  York,  will  be  cancelled,  leaving  no  rates  in 
effect." 

Mr.  EosENTHAL.  What  is  the  date  of  that? 

Witness.  That  was  issued  May  17,  1906,  effective  May  29,  1906. 

Q.  Were  there,  as  a  matter  of  fact,  class  rates  on  petroleum  oil 
from  Norwood  to  Rutland,  Burlington,  and  Bellows  Falls,  during 
the  period  after  1900,  over  the  same  railways  having  these  commodity 
rates,  exhibits  616,  616  and  617,  in  force?— A.  There  were. 

Q.  Please  state  by  what  tariffs,  when  filed  with  the  Inter- 
3457  state  Commerce  Commission,  and  read  the  portion  applicable 
to  transportation  of  petroleum  oil. — A.  Rutland  Railroad 
Company,  local  freight  tariff  No.  1,  I.  C.  C.  No.  421,  effective  Decem- 
ber 21,  1900,  filed  with  the  Interstate  Commerce  Commission  Decem- 
ber 19,  1900,  provided  for  class  rates  from  Norwood  to  Burlington, 
Rutland,  and  Bellows  Falls.  This  tariff  was  governed  by  the  official 
classification 

Mr.  Rosenthal.  Are  you  reading  from  the  tariff  ? 

Witness.  Yes  sir,  I  am  reading  from  the  tariff. 

Mr.  Rosenthal.  I  mean  with  respect  to  the  classification  that  gov- 
erns it. 

Witness.  Yes  sir. 

Mr.  Rosenthal.  Read  the  exact  language,  please. 

Witness.  "Governed  by  official  classification  except  as  shown 
herein  and  in  Circular  No.  230  and  succeeding  issues."  There  were 
also  published  by  the  Rutland  Railroad  exceptions  to  the  official 
classification.  This  is  designated  as  I.  C.  C.  No.  994,  effective  Decem- 
ber 3,  1903. 

Q.  Well,  read  the  part  of  the  exception.— A.  Under  the  head 
"Applying  on  "  is  named  "  Oil,  petroleum;"  under  the  head  "  Classifi- 
cation "  reads  "  Under  L.  C.  L.,"  meaning  less  than  carloads,  "  Sec- 
oiid  class."  Under  "  C.  L.  (meaning  carloads)  third-class."  And 
under  the  heading  "Territory  applicable  between"  are  the  letters 
"A,"  "B,"  "C,"  "D,"  "E,"  «F,"  and  "  G."  Under  the  descrip- 
tion of  territory  explained  by  those  letters,  under  the  territory  de- 
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3458  scribed  as  "A"  is  stated  "  Between  all  stations  on  the  Rutland 
Railroad." 

Q.  Now,  as  the  original  tariff  refers  to  Circular  No.  230  and  suc- 
ceeding issues,  is  there  anything  in  that  exception  sheet  to  show  it 
is  a  succeeding  issue  to  Circular  230  ? — A.  It  states  here,  on  the  second 
page  of  this  exception  sheet,  that  Circular  No.  230,  in  effect  November 
6, 1900,  is  cancelled  so  far  as  Rutland  Railroad  stations  are  concerned. 

Q.  The  circular  that  you  hold  was  filed  with  the  Commission 
when?— A.  November  25,  1903. 

Q.  And  was  in  force  until  what  date? — A.  Until  July  8,  1905. 

Q.  What  is  the  next  exception  sheet  which  took  the  place  of  this 
one  that  was  cancelled— when  ?— A.  July  8,  1905.  I.  C.  C.  No.  994 
was  cancelled  by  I.  C.  C.  No.  1327,  effective  July  8,  1905,  filed  with 
the  Interstate  Commerce  Conunission  September  13,  1905. 

Q.  Is  that  a  similar  exception  sheet  to  the  other  ? — A.  It  is. 

Q.  Making  oil  in  the  same  classification  ? — A.  Yes  sir,  and  enumer- 
ating the  different  kinds  of  oil,  in  this  case. 

Q.  Does  it  cover  all  kinds  of  oil  and  its  products? — A.  I  should 
say  it  did ;  a  very  large  number  of  them  are  enumerated. 

Mr.  Kellogg.  Very  well.  Then  it  better  be  read  into  the  record. 
Show  it  to  Mr.  Rosenthal  and  see  if  there  is  any  object  in  reading  it. 

The  paper  was  handed  to  Mr.  Rosenthal. 

Q.  This  is  in  force  at  the  present  time,  is  it? — A.  Yes  sir. 

3459  Q.  How  long  did  this  last  exception  sheet  that  you  refer  to 
remain  in  force,  as  far  as  it  concerns  petroleum  and  its  prod- 
ucts?— A.  According  to  my  judgment,  it  is  still  in  effect,  so  far  as 
points  on  the  Rutland  Railroad  are  concerned. 

Q.  Well,  name  a  date,  will  you,  that  there  is  no  question  about.  _  I 
dont  want  you  to  give  your  opinion,  if  there  is  any  doubt  about  it. 
There  is  a  date  to  which  it  was  in  force,  anyway,  isnt  there?— A. 
Well,  it  was  in  force,  without  doubt,  until  May  23,  1906. 

Q.  Is  Exception  Sheet  230,  I.  C  C.  No.  380,  effective  Noveniber  6, 
1900,  similar  to  the  one  you  read  in  evidence?— A.  This  is  similar  to 
the  one  from  which  I  previously  read,  showing  that  oil,  petroleum,  in 
carloads,  will  take  the  third-class  rate,  and  in  less  than  carloads  the 
second-class  rate.  There  is,  however,  a  reference  mark  before  "  pe- 
troleum oil "  to  which  I  cannot  find  any  corresponding  reference  in 

Mr.  Kellogg.  Well,  show  it  to  Mr.  Felton,  and  see  if  there  is  any 
significance  to  that. 

The  paper  was  handed  to  Mr.  Felton. 

Q.  Refer  now  to  the  original  tariff  from  which  you  read,  and  state 
what  the  class  rates  on  petroleum  and  its  products  were,  in  carloads 
and  less  than  carloads,  from  Norwood,  New  York,  to  Burlington, 
Rutland,  and  Bellows  Falls,  Vermont,  over  the  Rutland  Railroad?— 
A.  From  Norwood  to  Burlington,  on  carloads,  33  cents  per  one  htm- 
dred  pounds ;  on  less  than  carloads  40  cents  per  one  hundred  pounds. 
Q.  To  what  places? — A.  That  was  from  Norwood  to  Bur- 

3460  lington.  From  Norwood  to  Rutland,  33  cents  per  one  hundred 
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pounds  on  carloads,  and  40  cents  per  one  hundred  pounds  on  less 
than  carloads.     Bellows  Falls,  the  same. 

Q.  That  is  from  1900  down  to  May  30,  1906,  is  it? — A.  May  23 
1906.  ' 

'  Q.  Now,  the  commodity  rates.  Petitioner's  Exhibits  615,  616,  and 
617,  between  Norwood  and  the  same  places  (which  were  offered  in 
evidence)  $23  a  car  to  Burlington,  $28  a  car  to  Eutland,  and  $30  a 
car  to  Bellows  Falls,  amount  to  how  much  per  hundred  pounds  for 
an  average  carload  ? 

Mr.  EosENTHAL.  For  an  average  carload  of  what? 

Mr.  Kellogg.  Of  oil. 

Mr.  Rosenthal.  What  is  an  average  carload  of  oil  ? 

Mr.  Kellogg.  Well,  I  am  going  to  get  at  that. 

Mr.  EoSENTHAL.  I  think  that  ought  to  be  embodied  in  your  ques- 
tion, so  that  we  may  know  the  number  of  pounds. 

Mr.  Kellogg.  Certainly. 

Q.  Please  state  whether  you  made  any  calculations,  and  how  you 
arrived  at  what  you  designate  as  an  average  carload  of  oil. — A.  I  did 
make  an  estimate  of  the  weight  of  the  cars  moving  from  Olean  into 
Vermont. 

Mr.  EosENTHAL.  You  took  what? 

Witness.  I  made  an  average  of  the  weight  of  the  cars  moving 
from  Olean  into  Vermont.     And  to  the  best  of  my  recollection 

Q.  Have  you  your  figures  ? — A.  No  sir,  I  have  not  those  figures.  I 
am  speaking  from  memory  on  that. 

3461  Q.  Well,  give  us  your  recollection. 

Mr.  EosENTHAL.  State  the  actual  car  weights  you  used. 

Witness.  In  those  tables? 

Q.  Yes.— A.  65,000  pounds. 

Mr.  EosENTHAL.  We  took  four  years,  Mr.  Kellogg,  and  got  an  aver- 
age of  57,004  pounds,  of  the  cars  actually  shipped.  But  you  go 
ahead — just  so  we  know  your  basis,  so  when  we  come  to  meet  you  on 
that  we  will  give  you  our  basis. 

Q.  You  took,  as  you  recollect,  the  actual  shipments  from  Olean 
during  what  year?— A.  I  made  the  estimate  on  twenty -three  cars, 
which  were  shipped,  some  in  1903,  some  in  1904,  and  possibly  a  few 
cars  in  1905 ;  and,  to  the  best  of  my  recollection,  the  average  weight 
of  those  cars  was  about  65,000  pounds. 

Mr.  EosENTHAL.  That  is,  you  took  23  cars  as  your  total  number  of 
cars? 

Witness;.  Yes  sir. 

Mr.  Eosenthal.  And  averaged  the  weights  of  23  cars? 

Witness.  Yes  sir. 

Mr.  Eosenthal.  That  is  it? 

Witness.  That  is  it. 

Q.  Going  to  what  place? — A.  Those  were  going  to  Burling- 
ton. 

3462  Q.  .On  the  basis  of  65,000  pounds  to  the  car,  what  would 
the  rate  be  per  hundred  pounds  from  Norwood  to  Burlington, 
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from  Norwood  to  Rutland,  and  from  Norwood  to  Bellows  Falls?— 
A.  From  Norwood  to  Burlington,  3.54  cents  per  one  hundred  pounds; 
from  Norwood  to  Rutland,  4.84  cents  per  one  hundred  pounds;  from 
Norwood  to  Bellows  Falls,  5.09  cents  per  one  hundred  pounds. 

Q.  And  the  rate  which  you  lately  testified  to,  the  class  rate,  in 
carloads,  was  33  cents  per  hundred  pounds?— A.  33  cents  per  one 
hundred  pounds,  yes  sir. 

Q.  Mr.  Schindler,  did  you  send  a  circular  to  the  Rutland  Railroad 
asking  for  the  rates  on  petroleum  and  petroleum  products  in  effect 
December  15,  1904?— A.  Yes  sir. 

Paper  marked  Petitioner's  Exhibit  618. 

Q.  Is  Exhibit  618  the  circular  I  asked  you  about?— A.  Yes  sir. 
Q.  Was  it  sent  to  the  Rutland  Railroad  in  blank,  with  the  names  of 
the  towns  in  the  first  column  ?— A.  Yes  sir,  excepting  that  the  name  of 
the  Rutland  Railroad  was  inserted  when  it  went  out. 

Q.  And  were  the  words  "  from  Norwood,  New  York  "  mserted?— 
A.  Yes  sir. 

Q.  Whom  is  it  signed  by?— A.  George  Cassidy. 
Mr.  Rosenthal.  Do  you  know  he  signed  it? 

Q.  Are  you  familiar  with  his  signature  ?— A.  I  have  seen  a  number 
of  signatures  from  that  office,  and  they  are  all  similar  to  that. 
By  Mr.  Rosenthal  : 
Q,  Do  you  know  George  Cassidy?— A.  Do  I  know  him?     Yes 

Sir. 
3463        Q.  Did  you  ever  see  him  sign  his  name?— A.  No  sir,  I  never 

did. 
Q.  Dont  know  his  handwriting  ?— A.  No  sir. 

By  Mr.  Kellogg  : 
Q.  Do  you  know  he  is  the  general  freight  agent  of  the  Rutland 

Railroad?— A.  I  do. 

Q.  And  was  at  that  time?— A.  Yes  sir. 

Q  Did  he  return  this  to  the  Bureau?— A.  He  returned  it  with 
those  rates  inserted.  The  red  ink  figures  are  the  figures  of  the  Bu- 
reau Otherwise  it  was  returned  with  those  insertions  m,  and  the 
further  reference  with  reference  to  the  rate  on  oil  in  tank  cars. 

Q  In  other  words,  it  was  returned  with  the  rates  under  the  head 
of  "  C.  L."  and  "  L.  C.  L."  filled  in?— A.  Yes  sir,  as  well  as  on  the 

°^Q^\t  well  as  on  the  opposite  side.  Then,  it  was  completely  filled 
in  as  it  is  now  except  the  red  ink  figures  ?-A.  With  the  exception  of 
these  pencil  memoranda  at  the  bottom.  „      .     ot_      ■ 

Q.  With  the  exception  of  the  pencil  memorandums  ?— A.  Showing 
the  rate  per  one  hundred  pounds. 

Q.  Yes,  at  the  bottom.  ,',.,.„.„. 

Mr  Kellogg.  I  offer  Petitioner's  Exhibit  618  m  evidence. 

Mr  Rosenthal.  Have  you  verified  these  rates  in  any  way? 

Witness.  From  the  local  tariff  from  which  I  just  quoted. 

Mr.  Rosenthal.  Have  you  verified  each  of  them  ? 
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Witness.  Each  of  them  where  the  rate  is  shown  per  hundred 
pounds.     In  the  first  two  columns  of  it  I  find  "  oil,"  in  less 
3464    than  carloads"   and   "carloads."     I   didnt   check  the  other 
rates. 

Mr.  EosENTHAL.  Well,  I  object  to  it  upon  the  ground  that  it  is 
inter  alios. 

Mr.  Kellogg.  He  said  the  red  ink  mileage  was  not  on  the  original. 
Mr.  Rosenthal.  Well,  that  doesnt  make  any  difference. 
Mr.  Kellogg.  No.  i 

Q.  Mr.  Schindler,  was  there,  during  the  time  of  these  shipments 
which  you  have  testified  to,  from  Olean  to  Eutland,  Burlington  and 
Bellows  Falls,  a  published  tariff  rate  in  force,  a  joint  tariff  between 
the  New  York  Central  and  the  Pennsylvania  Eailroad  from  Olean 
to  Norwood  and  other  points  on  that  railroad?— A.  There  was  such 
a  tariff  issued  by  the  Pennsylvania  Eailroad  in  connection  with  the 
New  York  Central  &  Hudson  Eiver  Eailroad. 

Q.  Was  it  26 J  cents  a  hundred  pounds  from  Olean  to  Norwood? 

Mr.  EosENTHAL.  Let  him  give  the  number  of  the  tariff. 

Mr.  Kellogg.  Give  the  number  of  the  tariff,  when  it  was  filed  with 
the  Commission,  and  the  rate.— A.  I.  C.  C,  S  No.  459  Joint  Through 
Tariff  on  Petroleum  and  its  Products  in  Carloads  and  Less  than  Car- 
loads, Pennsylvania  Eailroad  Company  in  connection  with  New 
York  Central  &  Hudson  Eiver  Eailroad,"  Boston  &  Albany  Eailroad, 
Eutland  Eailroad,  from  Olean,  New  York,  to  New  York  Central  & 
Hudson  Eiver  Eailroad,  Boston  &  Albany  E.  E.,  Eutland  Eailroad, 
to  stations  named  within,  taking  effect  April  10,  1904;  filed  with 

the  Interstate  Commerce  Commission  March  24,  1904. 
346.5        Mr.  Eosenthal.  What  is  the  number  of  that  I.  C.  C.  ? 
Witness.  S  459. 

Q.  What  rate  does  that  tariff  name  between  the  stations?— A. 
From  Olean,  New  York,  to  Norwood,  New  York,  26^  cents  per  one 
hundred  pounds. 

Mr.  Eosenthal.  By  what  route? 

Witness.  Headed  just  above  the  list,  "  Stations  on  Eome,  Water- 
town,  &  Ogdensburg  Division,  N.  Y.  C.  &  H.  E.  E.  Eoute  in  accord- 
ance with  agreed  percentages." 

Mr.  Eosenthal.  Under  what  route  under  that  tariff  would  a  ship- 
ment go  from  Olean  to  Norwood  ? 

Witness.  I  would  have  to  see  the  percentage  division  before  I 
could  tell  you  that,  Mr.  Rosenthal. 

Mr.  Eosenthal.  So  that  that  tariff  in  itself,  that  is  I.  C.  C.  S.  459, 
does  not  give  a  rate  from  Olean  to  Norwood. 

Witness.  It  shows  a  rate  from  Olean  to  Norwood. 

Mr.  Eosenthal.  By  what  route? 

Witness.  In  accordance  with  the  percentages. 

Mr.  Eosenthal.  Well,  where  do  you  get  that  from? 

Witness.  The  note  on  the  tariff. 

Mr.  Eosenthal.  But  where  do  you  get  the  percentages  from,  from 
what  document? 
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Witness.  That  is  a  separate  document. 
Mr.  Rosenthal.  Where  is  it? 

Witness.  Well,  I  presume  that  would  be  in  the  possession  of  the 
agent  of  the  Pennsylvania  Railroad  and  agent  of  the  New  York 

Central. 
3466        Mr.  Rosenthal.  Was  it  filed  with  the  Interstate  Commerce 
Commission  ? 
Witness.  I  have  never  found  any  such  percentage  division  filed 
with  the  Interstate  Commerce  Commission. 

Mr.  Rosenthal.  Then,  from  this  alone  you  cant  determine  what 
the  route  was  between  Olean  and  Norwood  that  was  to  take  the  rate 
named  in  that  tariff? 

Witness.  Not  the  particular  junction  point  of  interchange  between 
the  two  roads. 

Mr.  Rosenthal.  Can  you  tell  the  route  at  all  ? 
Witness.  I  twould  be  in  connection  with  the  Rome,  Watertown  & 
Ogdensburg  Division  of  the  New  York  Central  road. 

Mr.  Rosenthal.  And  that  is  as  far  as  you  can  determine  from 
that  tariff? 

Witness.  That  is  as  far  as  I  would  be  able  to  determine  from  that 
tariff,  yes. 

Mr.  Rosenthal.  Where  does  the  R.,  W.  &  O.  begin? 
Witness.  The  R.,  W.  &  O. — I  have  looked  that  up,  but  I  wouldnt 
like  to  speak  from  memory  on  that,  Mr.  Rosenthal. 
Mr.  Rosenthal.  Doesnt  it  begin  at  Buffalo  ? 
Witness.  It  shows  in  the  time-card  as  starting  at  Buffalo. 
Mr.  Rosenthal.  Well,  doesnt  it  begin  there? 
Witness.  Well,  I  wouldnt  say  definitely  as  to  that. 
Mr.  Kellogg.  It  has  several  connections.     One  begins  at  Rome, 
and  the  other— I  will  put  this  tariff  in  evidence. 
The  same  was  marked  Petitioner's  Exhibit  619,  the  exhibit  marks 
being  on  a  slip  of  paper  pinned  to  the  exhibit  itself. 
3467        Q.  Is  Exhibit  619  the  tariff  you  refer  to?— A. Yes  sir. 

Mr.  Kellogg.  I  offer  it  in  evidence,  and  it  is  stipulated  that 
a  copy  may  be  substituted  for  the  original. 

Q.  How  long  was  this  tariff  effective?— A.  From  April  10,  1904,  to 
February  21,  1906. 

Mr.  Rosenthal.  What  is  the  number  of  that  exhibit? 
Mr.  Kellogg.  619. 

Mr.  Rosenthal.  I  object  to  it  upon  the  ground  that  it  does  not 
show  any  concurrence  upon  the  part  of  the  New  York  Central,  does 
not  make  a  rate  via  any  route  that  is  in  issue  in  this  case. 

Q.  Was  there  a  tariff  from  Bradford,  Struthers,  Warren,  Rouse- 
viUe,  Titusville,  and  Oil  City  to  Norwood,  New  York,  on  the  Penn- 
sylvania Railroad  and  the  New  York  Central  Railroad?— A.  Yes  sir. 
Q.  Please  produce  that  tariff.  Is  that  the  original  concurrence  of 
the  New  York  Central  &  Hudson  River  Railroad  to  Exhibit  619  filed 
with  the  Commission?    (Handing  witness  paper.)— A.  Yes  sir. 
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Q.  Please  state  when  it  was  filed  ? — A.  May  3,  1904. 

Mr.  Kellogg.  I  ask  to  have  that  made  a  part  of  Exhibit  619,  Mr. 
Rosenthal. 

Mr.  EosENTHAL.  No  objection. 

The  following  question  was  read :  "  Was  there  a  tariff  from  Brad- 
ford, Struthers,  Warren,  Eouseville,  Titusville,  and  Oil  City  to 
Norwood,  New  York,  on  the  Pennsylvania  Railroad  and  the  New 

York  Central  Railroad? — A.  Yes  sir. 
3468         "  Q.  Please  produce  that  tariff." 

Witness.  I  have  the  tariff  which  is  designated  as  I.  C.  C, 
S  No.  458,  issued  to  take  effect  April  10,  1904;  filed  with  the  Inter- 
state Commerce  Commission  March  24,  1904;  applying  from  Brad- 
ford, Pennsylvania,  Struthers,  Pennsylvania,  Warren,  Pennsylvania, 
Oil  City,  Pennsylvania,  Rouseville,  Pennsylvania,  and  Titusville, 
Pennsylvania,  to  stations  shown  within. 

Q.  When  was  it  filed?  Did  you  state? — A.  I  stated  when  it  was 
filed. 

Q.  How  long  was  this  tariff  in  force  ? — A.  It  was  cancelled  Janu- 
ary 22,  1907. 

Q.  Will  you  please  read  the  part  of  the  tariff  that  makes  rates  on 
petroleum,  and  state  the  rates  from  the  various  points — Bradford, 
Struthers,  Warren,  Oil  City,  Rouseville,  and  Titusville  to  the  desti- 
nations you  name,  giving  the  rates  in  each  instance. — ^A.  This  tariff 
is  made  to  apply  on  petroleum  and  its  products  in  carloads,  and  the 
rates  from  the  points  named — Do  you  want  all  those  destinations? 

Q.  Give  to  Norwood;  what  is  the  rate  there? — A.  26^  cents  per 
one  hundred  pounds. 

Q.  To  Ogdensburg? — A.  26^  cents  per  one  hundred  pounds. 

Q.  To  Malone  ? — A.  26^  cents  per  one  hundred  pounds. 

Q.  To  Watertown? — A.  Just  one  moment,  please,  Mr.  Kellogg. 
Malone  is  on  a  separate  sheet  there,  and  I  want  to  see'  about  that. 
Malone  L'6^-  cents  per  one  hundred  pounds.  Watertown,  New  York, 
26-^  cents  per  one  hundred  pounds. 

Q.  Clayton.— A.  Clayton,  New  York,  26^  cents. 
'3469        Q.  Carthage,   New   York.— A.  26|  cents  per  one  hundred 
pounds. 

Q.  Wolcott,  New  York.— A.  24  cents  per  one  hundred  pounds. 

Q.  Oswego.     (No  answer.) 

Q.  Now,  is  there  anything  on  that  tariff  about  the  route?— A. 
There  is. 

Q.  How  does  it  read?— A.  "Route  in  accordance  with  agreed 
percentages  and  as  designated  within."  That  appears  on  the  title 
page  of  the  tariff. 

Q.  How  does  it  designate  "  within  "  the  routing  to  Norwood  ?— A. 
The  Rome,  Watertown  &  Ogdensburg  Division  of  the  New  York 
Central  &  Pludson  River  Railroad,  Norwood  is  shown  as  being  on 
that  division  of  the  New  York  &  Central  Hudson  River  Rail- 
road. 


SCHINDLEE. 


1731 


Q.  Well,  it  is  on  that  division,  isnt  it  ? — A.  Yes  sir. 

Q.  Now,  what  companies  are  parties  to  that  tariff  ? — A.  The  tariff 
is  issued  by  the  Pennsylvania  Eailway  Company  in  connection  with 
the  New  York  Central  &  Hudson  Eiver  E.  E.,  Boston  &  Albany  E.  E., 
Eutland  E.  E. 

Q.  What  is  the  number  of  that,  the  I.  C.  C.  number  ? — A. 
S-458. 

Mr.  EosENTHAL.  You  called  attention  in  this  tariff  No.  458  to  the 
phrase  on  the  cover,  "  Eoute  in  accordance  with  agreed  percentages 
as  described  within." 

Witness.  I  did. 

Mr.  DuRAND.  Have  you  got  that  percentage  sheet? 

Witness.  That  is  the  percentage  sheet  Mr.  Cresland  has  pro- 
3470    duced  as  his  own  personal  property. 

Mr.  EosENTHAL.  And  that  is  the  one  you  want  to  consider 
over-night? 

Witness.  Yes  sir. 

Paper  marked  Petitioner's  Exhibit  620. 

Q.  I  show  you  Petitioner's  Exhibit  620.  Did  you  make  that  and 
check  it  with  the  original  tariffs?— A.  I  didnt  actually  make  it,  but 
that  is  the  result  of  a  table  from  the  examination  of  the  various 

tariffs. 

Q.  Who  checked  it  up  to  see  whether  it  is  correct?— A.  I  have 
looked  over  it  and  made  the  comparisons  with  the  tariff. 

Q.  You  have?— A.  Yes  sir. 

The  hearing  then  adjourned  until  the  morning  of  Friday,  January 
31,  1908,  at  10  o'clock. 

3471        Heaeing-eoom,  Interstate   Commerce  Commission, 

Washington,  D.  C,  January  31, 10:00  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner,  Mr.  Frank  B.  Kellogg;  on 
behalf  of  the  Defendants,  Mr.  Moritz  Eosenthal. 

T.  C.  M.  ScHiNDLER,  recalled,  and  his  direct-examination  resumed, 
as  follows  :^ 

By  Mr.  Kellogg  : 

The  last  three  questions  and  answers  asked  at  the  last  session  were 

read. 

Q.  Is  this  correct?— A.  It  is.  _ 

Q  Under  the  first  column.  Clean  to  Eochester,  and  opposite  each 
one  of  these  towns  is  2.8  cents.  What  is  that  rate— the  9-cent  a  bar- 
rel rate«— A.  That  is  the  rate  of  9  cents  a  barrel  reduced  to  the  rate 
per  one  hundred  pounds,  based  on  320  pounds  to  the  barrel. 

Q  And  the  next  rate,  Eochester  to  destination,  is  the  unpublished 
rate' on  the  New  York  Central,  that  you  testified  to?— A.  Yes  sir. 
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Q.  The  one  not  filed  with  the  Commission  ? — A.  Yes  sir. 

Q.  The  other  rates  here,  references  are  given  to  the  tariff,  are 
they? — A.  Yes  sir. 

Mr.  KJELLOGG.  I  offer  that  in  evidence. 

Q.  Under  the  head  of  "  Published  through  rate,  Olean  to  desti- 

3472    nation,"  you  refer  to  the  tariffs  which  you  testified  were  filed 

with  the  Commission,  do  you? — A.  The  through  rate,  yes  sir. 

Mr.  Maetin.  What  is  the  number  of  that  exhibit? 

Mr.  Ejjllogg.  620. 

Q.  Did  you  originally  make  that  table  on  page  139  of  the  bill  of 
complaint? — A.  I  have  checked  those  rates  and  distances. 

Q.  They  are  correct,  are  they  ? — A.  Yes  sir. 

Q.  I  mean  both  tables  on  that  page. — A.  In  my  answer  I  refer 
to  the  two  tables. 

Q.  Are  those  based  on  the  rates  which  you  have  specifically  testi- 
fied to,  of  9  cents  a  barrel  from  Olean  to  Eochester  and  10  cents  from 
Olean  to  Buffalo? — A.  They  are. 

Q.  And  the  distances  are  the  correct  distances,  are  they? — A.  As 
nearly  as  we  could  figure  them. 

Q.  Now,  the  other  rates  named  in  there,  from  Bradford  and  other 
points,  are  the  rates  referred  to  in  Petitioner's  Exhibits  609  and 
610? — A.  It  is  my  understanding  that  those  are  duplicates.  Those 
are  practically  the  same,  yes  sir. 

Q.  I  show  you  table  on  page  142  of  the  bill  of  complaint,  headed 
"  Comparison  of  Eates  on  Illuminating  Oil  from  Olean  and  from 
Warren  to  Vermont  points.  Did  you  make  that  table  or  check  it 
up  ? — A.  I  have  checked  those  rates  and  distances,  yes  sir. 

Q.  Are  those  correct? — A.  They  are. 

Q.  And  during  the  times  stated  in  the  complaint  those  were  the 
rates  ?— A.  Well,  they  were  as  shown  by  these  tariffs,  but  they  were 
more  particularly  checked  for  December,  1904. 

Q.  I  show  you  a  table  showing  comparison  of  rates  from  Olean 
and  competing  refining  points  to  points  in  Vermont.  Will  you 
3473  explain  what  points  you  refer  to  as  "competing  refining 
points  "?— A.  This  is  a  table  of  rates  from  Olean,  New  York, 
Oil  City,  Eeno,  Franklin,  Titusville,  Bradford,  Warren,  Struthers, 
Pittsburg  and  Coraopolis,  Pennsylvania,  to  Burlington,  Eutland,  and 
Bellows  Falls,  Vermont. 

Q.  Does  that  table  show  the  authority  for  each  rate  except  the  fate 
from  Olean  to  those  points?— A.  It  shows  references  to  the  tariffs 
from  which  they  were  taken. 

Q.  And  the  rate  from  Olean  to  those  points,  as  I  understand  you, 
IS  the  combination  of  rates  that  you  have  heretofore  testified  to?— 
A.  They  are. 

Q.  That  is,  from  Olean  to  Eochester,  9  cents  a  barrel ;  Eochester  to 
Norwood,  9  cents  a  hundred;  Norwood  to  the  other  destinations  at 
respective  rates  of  $23,  $28,  and  $30  a  car  ? — A.  Yes  sir. 
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Q.  Will  you  please  read  this  table  into  the  record. — A.  Yes  sir. 
(Beading)  : 

Comparison  of  rates  from  Olean  and  competing  refining  points  to  points  in 

Vermont. 


rrom— 

ToBurling- 
Ungton. 

ToEut- 
land. 

To  Bellows 
Tails. 

Relerences  to  tariffs. 

Olean,  IT.  X 

on  City 

15.34 

a  33. 
a  33. 
a  33. 
d33 

16.02 

a  &  b  23.5 
a&c23.5 
a&  C23.5 
b23.5 
b23.S 
b23.6 
b23.5 
0  23.5 

16.89 

a  23.5 
a  28.5 
a  23.6 
d2S.5 

d23.5 

cKi" 

Bate  combination  via  Eocbester  and 
Norwood. 

a-L.  S.  &  M.  S.  100.  No.  A-1353  (us- 
ing route  with  lowest  rate) ,  efl.  Nov. 
2,  1903. 

b-Pa.  E.  E.,  100.  No.  S-460,  Apr.  10, 
1904. 

Beno 

Franklin —    

Titusyille 

Warren 

d33 

e-L    S.  &  M.  S.  100.,  No.  0-351    Jan. 

Struthers-    

12,  1904. 

Pittsburg  &  Oora- 
opolis. 

C33 

a-D.  A.  V.  &  P.  100  407,  Dec.  26,  1903. 

3474  Q.  Referring  to  the  table  of  rates  on  page  143  of  the  bill  of 
complaint,  headed  as  follows :  "  Comparison  of  secret  less  than 

carload  with  second-class  rates  of  Central  Vermont  Railway  between 
Burling-ton  and  other  points  in  Vermont:"  What  do  you  mean  by 
"  secret  rates  "  under  that  column — the  first  column  ? — A.  Well,  those 
were  figures  furnished  by  Mr.  Pool. 

Mr.  DuKAND.  Not  all  of  them. 

Q.  The  secret  rates? — A.  These  were. 

Mr.  Rosenthal.  Mr.  Durand,  let  the  witness  alone. 

Q.  You  dont  know  about  that? — A.  I  dont  know  anything  about 
those  personally. 

Q.  Well,  do  you  know  anything  about  the  rates  in  the  second? — 
A.  The  rates  shown  in  the  column  under  the  head  of  "  second-class 
rates  "  I  checked  up  with  the  local  tariff  of  the  Central  Vermont,  and 
they  agree  with  those  figures. 

Q.  Under  the  head  of  "  secret  rate  "  the  first  column  of  this  title 
page,  143,  state  from  your  investigation  with  Mr.  Pool  what  that 
means. — ^A.  The  shipments  of  oil  from  Burlington  were  billed  at  the 
rates  named  in  the  column  headed  "  Second-class  rates  "  and  were 
billed  "  Prepaid."  Subsequently  the  agent  made  out  a  statement  of 
billing,  and  showed  the  amount  of  freight  extended  at  the  rates  named 
in  the  secret  column  rate ;  and  then  was  given  relief  by  the  accounting 
department  of  the  Central  Vermont  Railroad  for  the  difference  be- 
tween the  amount  as  billed  prepaid  and  the  amount  of  freight  ex- 
tended at  the  rates  named  in  this  first  column. 

3475  Q.  Now,  you  mean  by  "  secret  rate  "  that  that  was  the  rate 
actually  charged  and  not  filed  with  the  Interstate  Commerce 

Commission?— A.  Yes  sir,  that  is  what  I  mean. 

Mr.  Rosenthal.  That  is,  that  that  was  the  rate  which  the  Central 
Vermont  Railway  charged  from  Burlington  to  the  various  points  in 
the  state  of  Vermont? 

Witness.  Actually  collected,  yes. 

Mr.  Rosenthal.  Yes — actually  charged? 
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Witness.  Actually  charged. 

Q.  These  were  shipments  of  the  Standard  Oil  Company? — ^A. 
Shipments  of  the  Standard  Oil  Company. 

Mr.  KosENTHAL.  And  were  shipments  in  less  than  carload  lots? 

Witness.  All  in  less  than  carload  lots. 

Mr.  Rosenthal.  Was  there  any  written  authority  that  you  or  your 
assistant  came  in  contact  with  in  the  oiSces  of  the  Vermont  Central, 
for  the  rate  that  Avas  given  to  the  Standard  Oil  Company  in  making 
those  shipments  from  Burlington  to  Vermont  points? 

Witness.  Before  I  could  answer  that  question,  Mr.  Rosenthal,  I 
would  have  to  freshen  my  memory  from  the  records. 

Mr.  Kellogg.  Do  so. 

Mr.  Rosenthal.  Well,  some  time  before  you  get  through,  look  into 
that  and  see  if  you  can  answer  that  question. 

Witness.  I  will. 

Mr.  Kellogg.  Can  you  do  it  in  a  minute? 

Witness.  It  would  take  a  little  longer. 

3476  Q.  Well,  you  look  into  it. — A.  I  will  do  that  at  the  recess. 
Q.  Now  I  show  you  the  table  on  page  144  of  the  bill  of  com- 
plaint, showing  local  rates  on  oil  in  tank  cars,  Central  Vermont  Rail- 
way, from  Burlington  to  various  destinations  stated  in  the  first  col- 
umn.— A.  Yes  sir. 

Q.  With  the  rates  compared  with  the  third-class  rate.  Is  that 
table  correct? — A.  That  is,  yes  sir. 

Q.  Name  the  principal  railroads  in  the  New  England  states  which 
would  or  could  distribute  oil  into  that  country. — A.  The  Maine  Cen- 
tral Railroad ;  Boston  &  Maine  Railroad ;  New  York,  New  Haven  & 
Hartford  Railroad;  Central  Vermont  Railway;  and  Rutland  Rail- 
road.    And  I  might  add,  the  Boston  &  Albany  Railroad. 

Mr.  Kellogg.  There  is  one  question  I  wish  to  ask  Mr.  Schindler 
about  the  table  on  page  143. 

Q.  Under  the  head  of  "  Second-class  Rates,"  by  the  Central  Ver- 
mont Railway,  why  did  you  take  second-class  rates? — ^A.  For  the 
reason  that  the  Central  Vermont  Railway  issued  exceptions  to  the 
official  classification  which  governed  their  rates  generally,  taking  oU 
out  of  the  regular  classification  and  making  it  second-class  on  less 
than  carloads  and  third-class  on  carloads. 

Q.  How  long  was  that  practice  continued — ^between  what  dates?— 
A.  (After  referring  to  papers.)  Those  exceptions  to  the  oflScial 
classification  by  the  Central  Vermont  Railway  were  in  effect  from 
August  19,  1899,  until  April  21,  1907. 

Q.  Back  as  far  as  that  at  least ;  you  havent  examined  beyond 

3477  that? — ^A.  I  have  not  examined  beyond  that  period. 

Q.  Those  were  filed  with  the  Intierstate  Commerce  Commis- 
sion?— A.  Yes  sir. 

Q.  When  were  those  rates  changed? — ^A.  The  first  notice  I  have 
found  became  effective  April  21, 1907;  the  first  notice  of  change. 

Q.  What  were  they  changed  to  ? — ^A.  On  page  7  the  following  ap- 
pears, as  Item  No.  17;  under  the  title  "Applying  on  (unless  published 
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commodity  rates  are  less)  oil,  petroleimi,  and  products  thereof,  in  the 
absence  of  commodity  rates,  apply  oiiicial  classification  on  less  car- 
loads and  fifth-class  on  carloads  (minimum  weight  24,000  pounds) 
from  stations  on  the  Central  Vermont  RailM^ay  to  all  points  to  which 
there  are  class  rates  in  effect,  governed  by  the  official  classification, 
except  to  stations  on  the  Grand  Trunk  Eailway  System." 

Q.  That  doesnt  show  what  the  rates  were.  Fifth-class  is  a  very 
much  lower  rate  than  the  third-class,  is  it  ? — A.  Yes  sir. 

Q.  And  that  reduced  it  to  fifth-class,  did  it? — A.  That  reduced  it 
to  fifth-class  on  carloads  and  to  third-class  on  less  than  carloads.  The 
official  classification  provided  for  third-class  rate  on  less  than  car- 
loads. 

Q.  The  third-class  is  a  lower  rate  than  the  second-class  ? — A.  It  is. 

Q.  Now,  coming  back  to  this  question  of  the  railroads  supplying 
New  England  points :  those  railroads  in  New  England  connect  with 
railroads  reaching  there  from  Western  Pennsylvania  and  Ohio,  at 
what  points? — A.  At  various  junction  points. 

3478  Q.  Can  you  name  some  of  them? — A.  I  could  name  some 
of  them,  but  they  vary  very  materially. 

Q.  Well,  the  New  Haven  road  connects  with  the  New  York  Central 
at  New  York,  and  the  Fitchburg  Line  with  the  New  York  Central  at 
Poughkeepsie,  doesnt  it? — A.  Rotterdam,  I  think,  or  Albany. 

Q.  And  the  Boston  &  Albany  connects  at  Albany  ? — A.  At  Albany. 

Q.  And  other  connections  are,  Burlington,  Vermont A.  Nor- 
wood, New  York. 

Q.  Norwood,  New  York. — A.  And  at  Boston.  That  is,  in  connec- 
tion with  other  roads. 

Q.  Well,  I  am  speaking  of  lines  coming  from  the  West. — A.  Well, 
the  junction  points  are  indicated  in  the  billing  instructions,  and  they 
vary. 

Q.  Now,  prior  to  about  June  6,  1906,  state  whether  the  New  Eng- 
land railroads  prorated  on  oil  rates  coming  from  the  West,  Western 
Pennsylvania  and  Ohio — that  is,  made  through  rates  from  Western 
Pennsylvania  points  and  Ohio,  to  New  England  points  ? 

Mr.  EosENTHAL.  I  object  to  that,  upon  the  ground  that  it  is  whoUy 
immaterial  whether  the  railroads  refused  to  do  that  or  not,  unless 
it  can  be  shown  that  it  was  done  at  the  instigation  of  the  defendants, 
or  some  one  of  them. 

A.  The  railroads  which  I  have  named,  with  the  exception  of  the 
Boston  &  Albany,  and  as  to  the  Boston  &  Maine  with  the  exception 
of  a  part  of  their  system  known  as  the  Fitchburg  Division,  did  decline 
to  pro-rate  with  western  connections  on  petroleum  oil. 

Q.  And  during  these  years  did  not  so  pro-rate?     They  did 

3479  not  actually  for  many  years  pro-rate  on  oil  ? — A.  That  was  my 
understanding. 

Q.  Now  then,  you  say  the  Boston  &  Albany  did  pro-rate  to  certain 
territory? — A.  The  Boston  &  Albany,  so  far  as  I  know,  pro-rated  to 
all  of  their  territory. 
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Q.  Well,  that  is  a  limited  territory,  isnt  it,  between  Boston  and 
Albany? — A.  Between  Boston  &  Albany,  with  some  branches  extend- 
ing out. 

Q.  The  Boston  &  Maine,  did  it  pro-rate  to  a  large  territory  or 
small? — A.  The  Boston  &  Maine  territory  to  which  they  accepted  a 
pro-rate  was  confined  to  what  is  known  as  their  Fitchburg  Division. 

Q.  What  is  that? — A.  That  is  the  line  extending  from  Albany  to 
Boston,  with  several  branches  leading  off  from  its  main  line. 

Mr.  Rosenthal.  Didnt  these  New  England  roads  generally  pro- 
rate on  less  than  carload  lot  shipments  ? 

A.  According  to  my  interpretation  of  the  instructions,  there  were 
restrictions  placed  on  all  kinds  of  petroleum  oil,  carloads  and  less 
than  carloads. 

Mr.  Rosenthal.  On  what  do  you  base  that? 

Witness.  I  have  here  a  copy  of  the  Red  Line  instructions  for  con- 
tracting and  billing  east-bound  freight  to  points  in  New  York  and 
New  England. 

Mr.  Rosenthal.  Issued  by  whom? 

Witness.  Issued  by  W.  F.  Wilson,  General  Manager,  Buffalo,  New 
York;  and  specifying,  on  the  tital  page,  the  names  of  the  railroads 
over  which  it  operates. 

3480  Mr.  Rosenthal.  Now  read  me  the  part  upon  which  you  base 
your  interpretation. 

Witness.  This  is  entitled  "  Restrictions  governing  traific  for  Bos- 
ton &  Maine  Railroad  points." 

Mr.  Rosenthal.  On  what  page? 

Witness.  On  page  4.  "  Shipments  of  petroleum  oil  destined  to 
points  on  or  reached  by  the  B.  &  M.  R.  R.  cannot  be  taken  at  rates 
named  in  this  tariff  unless  such  points  are  prefixed  by  reference  No. 
5."  Now,  that  is  the  Boston  &  Maine.  "  Restrictions  governing  traffic 
for  points  on  N.  Y.,  N.  H.  &  H.  R.  R. :  Shipments  of  petroleum  oil 
destined  to  points  on  the  N.  Y.,  N.  H.  &  H.  R.  R.  cannot  be  taken  at 
rates  named  in  this  tariff.  Such  shipments  will  be  subject  to  arbi- 
trary rates  from  the  various  junction  points  of  the  Boston  &  Albany 
Railroad."  "  Restrictions  governing  traffic  for  Rutland  R.  R.  points. 
Petroleum  oil  to  points  on  the  Rutland  R.  R.  cannot  be  taken  at  rates 
named  in  this  tariff.  Shipments  will  be  subject  to  local  rates  from 
Norwood,  New  York." 

Mr.  Rosenthal.  You  are  reading  now  from  page  3  ? 

Witness.  The  restrictions  governing  traffic  for  points  on  the  N.  Y., 
N.  H.  &  H.  and  Rutland  Railroads,  appear  on  page  5. 

Q.  Have  you  taken  a  map  of  the  New  England  roads,  and  marked 
in  blue  thereon  the  lines  and  territory  into  which  the  western  roads 
pro-rate? — A.  With  respect  to  the  Boston  &  Maine  Railroad,  yes 
sir. 

Q.  Doesnt  this  cover  the  Boston  &  Albany  also? — ^A.  No  sir. 

Q.  I  wont  put  it  in,  then,  until  you  make  it  complete.    You 

3481  could  cover  the  Boston  &  Albany,  could  you? — ^A.  I  would 
have  to  get  a  separate  map  for  the  Boston  &  Albany.    There  is 
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no  dispute  about  the  Boston  &  Albany,  because  that  has  always  pro- 
rated. 

Q.  Because  that  has  always  pro-rated  ? — A.  That  company,  as  far 
as  I  know,  has  always  pro-rated  on  oil. 

Q.  State  when  all  the  roads  leading  into  New  England  changed 
their  rates  and  pro-rated  on  oil  from  western  points— about  the  date.— 
A.  At  different  dates,  commencing  about  May  or  June,  1906. 

Papers  marked  respectively  Petitioner's  Exhibits  621,  622,  623,  624, 
and  626,  inclusive. 

Q.  Now,  during  this  same  period,  prior  to  1906,  what  was  the  gen- 
eral custom  of  the  railroads  as  to  pro-rating  on  all  other  products 
coniing  from  the  West  to  these  points  in  New  England  ?— A.  It  was 
their  custom  to  pro-rate  on  almost  all  other  commodities. 

Mr.  Rosenthal.  Plave  you  examined  the  tariffs  in  that  regard, 
so  that  you  are  testifying  from  an  examination  of  the  tariffs  ? 
Witness.  Yes  sir,  I  have. 

Mr.  Rosenthal.  Can  you  give  us  a  number  of  commodities  gener- 
ally, outside  of  oil,  where  they  did  pro-rate  ? 

Witness.  They  pro-rated  on  almost  all  commodities  with  the  ex- 
ception of  possibly  perishable  freight  and  high  explosives,  and  there 
may  have  been  a  few  other  commodities.    But  on  the  general  move- 
ment of  traffic  they  pro-rated. 
3482        Q.  How   about   class  rates? — A.  They   pro-rated   on   class 
rates. 
The  Examiner.  What  do  you  mean  by  "  class  rates,''  Mr.  Kellogg? 
Mr.  Kellogg.  We  mean  rates  that  take  a  rate  by  reason  of  its  class. 
Class  first,  second,  third,  fourth,  and  fifth-class;  and  then  there  will 
be  a  classification  which  enumerates  a  large  number  of  commodities 
as  coming  in  a  class. 
The  Examiner.  Arent  all  commodities  classified? 
Mr.  Kellogg.  They  are.    But  there  are  special  commodity  rates  on 
the  principal  products  of  the  country  in  addition  to  the  class  rates, 
and  frequently  a  commodity  rate  takes  that  commodity  out  of  the 
class  rate;  for  instance,  like  coal,  iron,  oil,  grain,  and  such  things — 
those  are  the  most  common. 

The  Examiner.  I  ask  the  question  in  order  to  have  the  record 
clear.  I  thought  that  possibly  somebody  reading  it  might  have  the 
same  difficulty  in  understanding  some  of  these  terms  that  I  do. 

Mr.  KJELLOGG.  Yes,  I  would  like  to  have  you  ask  any  questions  you 
wish. 

Q.  Please  state  what  Table  621  is — Petitioner's  Exhibit  621. — A. 
A  comparison  of  published  rates  on  petroleum  and  its  products,  car- 
loads, to  j)oints  on  the  Boston  &  Maine  Railroad,  with  the  Boston 
rate,  it  being  the  general  rule  to  apply  the  Boston  rates  to  these 
points  upon  other  commodities. 

Q.  You  mean  by  that — take  the  Toledo,  Ohio,  rate,  under  the  head 

"  Pub.  Rate  "   (meaning  published  rate)   from  Toledo  to  the 

3483     various  destinations  named  in  this  table,  the  rate  stated  is  the 

sum  of  the  local  rates,  is  it? — A.  Yes  sir.   That  is  the  sum  of 

the  rate  to  Boston,  plus  an  arbitrary  over  the  Boston  rate. 
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Q.  It  is  the  actual  rate  that  was  charged  prior  to  1906  ? — A.  The 
rate  actually  published,  yes  sir,  in  the  tariffs. 
Q.  The  lowest  rate? — A.  The  lowest  rate. 

Q.  You  say  those  were  made  up  in  this  way :  they  took  the  Boston 
rate  and  then  named  an  arbitrary  over  the  Boston  rate  to  these  vari- 
ous places? — A.  Yes  sir. 

Q.  Although  the  shipments  were  made  direct  to  these  towns?— A. 
Yes  sir. 

Q.  It  does  not  mean  that  the  shipment  went  through  Boston  ?— A. 
By  no  means. 

Q.  The  rate  to  Boston  is  stated  in  the  second  column,— from  To- 
ledo?— A.  Yes  sir. 

Q.  Why  do  you  state  the  rate  to  Boston?— A.  To  show  the  differ- 
ence resulting  from  the  refusal  to  pro-rate  on  the  oil. 

Q.  Well,  explain  that.  You  mean  on  other  commodities  the  Bos- 
ton rate  governed? — A.  Other  commodities  would  have  taken  the 
Boston  rate. 

Q.  And  the  failure  to  pro-rate  caused  the  adding  of  the  arbitrary 
over  the  Boston  rate,  making  the  published  rate  which  you  have 
stated? — A.  Yes  sir. 

Q.  Is  that  true  as  to  the  other  toAvns  in  the  other  columns?— A. 
It  is. 

Q.  From  Cleveland  and  Oil  City  ?— A.  It  is. 
3484  Q.  These  are  not  taken  as  all  of  the  towns  on  the  Boston  & 
'  Maine  road,  are  they? — A.  Simply  as  representative  points. 
Q.  Did  that  condition  of  rates,  and  substantially  the  same  condi- 
tion (exist,  as  to  all  of  the  towns  on  the  Boston  &  Maine  Eailroad, 
except  those  particular  towns  that  you  stated,  where  they  pro- 
rated?—A.  It  did. 

Q.  It  covered  the  whole  territory? — A.  Yes  sir. 
Q.  And   you    have    taken    these    as    samples    or A.  As   illus- 
trative  

Q.  Illustrative  of  the  general  system  of  rates  ? — A.  I  did. 
Q.  The  last  column  shows  the  difference  between  the  rate  to  Boston 
and  the  rate  made  up  by  the  sum  of  the  locals  to  the  other  towns?— 
A.  By  the  sum  of  the  Boston  rate  and  the  arbitrary  exacted  by  the 
Boston  &  Maine  Eailroad. 

Q.  Are  these  towns  named,  a  fair  illustration  of  the  difference  as 
to  all  towns,  or  are  they  selected  towns  showing  an  extreme  differ- 
ence?— A.  They  were  selected  as  illustrative  of  the  entire  situation. 

Q.  Well,  do  you  think  they  are  a  fair  illustration  of  the  entire 
situation? — A.  In  my  judgment  they  are. 

Q.  After  June  6,  1906,  what  was  the  rate  charged  from  Toledo  to 
these  various  towns  named? 

Mr.  EosENTHAL.  I  object  to  that,  upon  the  ground  that  it  is  not 
pleaded  by  any  averment  in  the  bill,  and  therefore  is  immaterial. 

A.  The  Boston  rates  were  applied,  effective  June  6,  1906. 

3485         Q.  The  result  was,  then,  to  reduce  the  rates  from  Toledo  and 

Cleveland  and  Oil  City  by  the  amount  named  in  the  last  col- 
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umn  of  this  statement  ?— A.  With  the  exception  that  to  East  St. 
Johnsbury,  Highgate  and  Lulenburg,  from  Oil  City,  the  rate  was 
made  24  cents,  which  was  the  same  as  from  Cleveland. 

Q.  This  statement  contains  a  reference  to  the  tariffs,  does  it?— 
A.  It  does. 

Mr.  Kellogg.  I  offer  in  evidence  Petitioner's  Exhibit  621. 

Q.  State  whether  substantially  the  same  differences  existed  in  ship- 
ments from  other  oil  producing  centres  in  Pennsylvania  and  Ohio.— 
A.  Yes  sir. 

Q.  You  have  taken  these  as  fairly  illustrative  of  the  rates  from  Oil 
'  City  ? — A.  Yes  sir. 

Q.  Keferring  now  to  Petitioner's  Exhibits  622,  623,  624,  and  625, 
were  those  tables  made  up  in  the  same  manner  as  Petitioner's  Exhibit 
621?— A.  They  were. 

Q.  Do  they  show  the  rates,  in  the  same  way,  from  the  same  origin, 
Toledo,  Cleveland,  and  Oil  City,  to  the  different  places  stated  in  each 
table  on  the  respective  railroads  therein  designated  ? — A.  With  these 
exceptions :  In  Exhibits  621,  622  and  625  the  rates  shown  as  the  pub- 
lished rates  were  in  fact  the  published  through  rates  in  the  tariffs 
named.  With  respect  to  Exhibits  623  and  624,  I  did  not  find  any 
rates  published  through  to  those  points,  and,  therefore,  added  the 
rates  from  the  various  junction  points,  as  I  found  them,  taking  the 
published  rate  to  such  junction  points,  and  adding  the  arbitraries 

from  those  junction  points  to  the  destination. 
3486        Mr.  Martin.  That  is  explained  in  the  foot-note  ? 

Witness.  That  is  explained  in  there,  yes  sir.     That  is  not 
fuUy  explained  there,  Mr.  Martin,  in  the  foot-note. 

Q.  Well,  what  do  you  mean  by  the  published  through  rate?  Do 
you  mean  that  was  the  sum  of  the  locals? — A.  To  some  of  these 
points  there  were  rates  shown  as  an  entirety,  or  as  showing  the  arbi- 
trary they  would  take  over  the  Boston  rate,  but  as  to  the  other  points 
there  were  no  rates  shown  beyond  the  junction  points. 

Q.  The  foot-notes  explain,  in  each  case,  when  the  rates  were 
changed  by  the  railroads  ? — A.  Yes  sir. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibits  622  to  625  in  evidence. 

Q.  As  to  all  these  tables,  the  rates  shown  in  the  first  column,  under 
the  head  of  "  published  rates,"  were,  until  the  dates  about  May  and 
June,  1906,  shown  in  each  table,  the  actual  lowest  published  rates 
to  those  places? 

Mr.  EosENTHAL.  That  is,  the  lowest  that  you  found? 

Witness.  The  lowest  combination  I  could  make. 

Q.  The  lowest  combination  you  found  ? — A.  Yes  sir. 

Q.  Then,  is  it  true  that  since  about  May  and  June,  1906,  the  rates 
from  all  oil  shipping  points  in  Western  Pennsylvania  and  Ohio,  to 
substantially  all  New  England  points  on  the  roads  named,  have  been 
very  materially  reduced?— A.  Commencing  with  about  that  date. 
In  some  instances  there  was  some  delay  in  the  announcement  of  those 
rates. 
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Q.  Was  that  subsequent  to  the  investigation  by  your  department 
of  those  rates? — A.  It  was. 

3487  Q.  Can  you  state  in  a  general  way  the  extent  of  the  reduc- 
tion in  those  rates  to  all  towns,  ranging  from  between  about 

what  points,  per  one  hundred  pounds?— A.  I  have  not  made  that 
estimate,  Mr.  Kellogg. 

Q.  Will  you  do  so?— A.  Yes  sir. 

Mr.  Rosenthal.  Have  you  investigated  the  subject  as  to  whether 
since  this  alleged  reduction  of  rates  following  June,  1906,  oil  ship- 
ments have  increased  from  the  west  to  the  New  England  points? 

Witness.  I  have  not.  I  have  not  made  any  investigation  with 
reference  to  the  volume  of  business. 

Mr.  Rosenthal.  Wliether  the  alleged  reduction  of  rates  has  had 
any  effect  upon  the  movement  of  oil  or  its  transportation,  you  dont 
know  anything  about? 

Witness.  I  do  not. 

3488  Q.  Mr.  Schindler,  I  show  you  the  table  contained  on  page 
148  of  the  bill  of  complaint.     Did  you  make  that  or  check  it 

with  the  original  published  tariff  rates  filed  with  the  Commission?— 
A.  I  did. 

Q.  Is  that  table  correct?— A.  To  the  best  of  my  knowledge. 

Q.  In  connection  with  that  I  call  your  attention  to  the  last  two 
columns  in  Exhibit  586,  headed  "  Parkersburg  rate  and  note.  Mari- 
etta rate  and  note."  Does  that  also  show  the  difference  in  rates  to 
various  destinations  from  Parkersburg  and  Marietta,  respectively?— 
A.  To  the  various  destinations  enumerated  in  the  first  column,  on  the 
left  hand  side. 

Q.  Of  Exhibit  586?— A.  Yes  sir. 

Q.  And  also  shows  a  reference  to  the  tariffs,  does  it? — A.  A  refer- 
ence to  the  tariffs  from  which  those  rates  were  compiled. 

Q.  Parkersburg  is  situated  on  the  Ohio  River  whereabouts— in 
West  Virginia  ? — A.  In  West  Virginia,  yes  sir. 

Q.  Wliere  is  Marietta  situated? — A.  Marietta  is  situated  on  the 
Ohio  River  in  Ohio. 

Q.  Across  the  river  from  Parkersburg? — A.  On  the  opposite  side 
of  the  river. 

Q.  About  how  far  ? — A.  By  rail  14  miles  from  Parkersburg. 

Q.  You  have  never  been  there,  have  you,  to  both  places? — A.  I 
have  been  to  Parkersburg ;  never  to  Marietta. 

Q.  Do  you  know  whether  there  is  a  refinery  of  the  Standard  Oil 
Company  at  Parkersburg? — A.  I  cant  answer  that  from  my  personal 

knowledge. 
3489        Mr.  Rosenthal.  There  is. 

Mr.  Kellogg.  It  is  admitted  there  is. 

Mr.  Rosenthal.  Referring  to  the  Parkersburg  and  Marietta  table 
shown  on  page  148  of  the  bill ;  do  you  know  what  the  rate  was  from 
Marietta  to  Parkersburg? 

Witness.  I  do  not. 
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Mr.  EosENTHAL.  Will  you  please  look  that  up  and  let  us  know  after 
luncheon. 

Witness.  I  will. 

Q.  Mr.  Schindler,  have  you  examined  the  table  on  page  154  of  the 
bill  of  complaint? — A.  I  have. 

Q.  Is  it  correct  ? — A.  So  far  as  I  know.  I  have  checked  those  rates 
and  the  distances,  and  found  them  to  be  correct. 

Mr.  Rosenthal.  Have  you  got  a  table  showing  the  tariffs  from 
which  you  took  those  rates? 

Mr.  Kellogg.  I  made  up  a  key  to  substantially  all  of  those  tables 
in  that  combination  which  I  am  going  to  give  you.  It  is  a  key  for 
your  information.  It  states  the  rate,  and  states  the  tariff  on  the 
margin.     It  may  not  cover  every  one  of  them. 

Q.  About  how  long  were  the  rates  in  existence  in  that  table  on  page 
154? — A.  Speaking  from  my  general  knowledge  of  the  tariffs,  I 
should  say  those  rates  were  in  effect  from  about  January,  1900,  to 
January,  1906. 

Q.  Do  you  know  generally  what  changes  were  made  about  Janu- 
ary, 1906  ? — A.  About  that  time  there  were  a  large  number  of  changes 
made  in  the  rates  from  various  points. 

3490  Q.  How  did  those  changes  affect  Toledo  as  compared  with 
Whiting — shipments  from  Toledo  as  compared  with  Whiting, 

Indiana  ? 

Mr.  Rosenthal.  I  object  to  that  unless  the  witness  can  specify  just 
what  those  changes  were  from  the  tariffs  that  were  thereafter  filed. 
I  thinlf  a  statement  of  that  kind  is  so  general  that  we  have  no  oppor- 
tunity of  checking  it  up. 

Mr.  Kellogg.  I  will  withdraw  that  question. 

Q.  Can  you  state? — A.  I  couldnt  state  definitely  without  further 
examination  of  the  tariffs. 

Q.  On  page  155  of  the  bill  I  notice  a  table  showing  "  Comparison 
of  rates  for  similar  distances  on  the  Lake  Shore  &  Michigan  Southern 
Railway  "  from  "Whiting  and  from  Toledo.— A.  Those  figures  were 
conipiled  from  the  tariffs  showing  the  rates  between  those  points. 

Q.  Showing  the  rates  for  those  distances;  the  points  are  not 
stated. — A.  For  those  distances. 

Mr.  Rosenthal.  Have  you  any  data  showing  the  points  that  you 
took  as  the  basis  for  your  table  shown  on  page  155  of  the  bill?— 
A.  We  took  a  number  of  points  on  the  Lake  Shore  Railroad,  ascer- 
tained the  rates  to  those  points,  and  then  took  the  distances  from 
Whiting  and  from  Toledo  to  those  points,  and  that  was  the  result. 

Mr.  Rosenthal.  But  can  you  giv.e  us  the  points  you  took  4nd  the 
tariffs  that  you  used  ? 

A.  I  can  prepare  such  a  table.    I  ha  vent  it  at  my  hand  just  now. 

Q.  Will  you,  then,  at  your  earliest  convenience,  prepare  for  us  a 
table  showing  the  points  that  you  used  and  the  tariffs  which 

3491  you  used  in  making  up  your  table  on  page  155,  so  that  we  may 
check  up  that  table?— A.  I  will. 
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Q.  I  show  you  the  table  on  page  156  of  the  bill  of  complaint.  Did 
you  make  that  table? — A.  I  checked  those  rates. 

Q.  With  the  tariffs? — A.  I  checked  those  and  found  it  to  be  cor- 
rect, with  the  exception  that  I  could  not  find  the  rate  named  therein 
from  Rochester  to  Evansville. 

Q.  Taking  out  that  rate,  the  others  are  correct,  are  they? — A.  Yes 
sir. 

Q.  About  how  long  were  those  rates  in  existence,  if  you  can  tell  ? — 
A.  Speaking  from  my  general  knowledge  I  will  say  from  1900  to 
1906. 

Mr.  Rosenthal.  We  would  like,  with  respect  to  that  table  on  page 
156,  to  have  you  also  give  us  the  tariffs  from  which  you  got  your  rate. 
Can  you  do  that  ? 

Witness.  That  will  be  shown  in  this. 

Mr.  Rosenthal.  That  is  shown  in  what  ? 

Witness.  In  this  table  that  I  will  show  you  later. 

Q.  I  show  you  a  table  of  rates  on  page  157  of  the  bill  of  complaint. 
Did  you  make  or  check  that  with  the  original  tariffs? — A.  I  made 
that  table  from  the  original  tariffs. 

Q.  And  is  that  correct  ? — A.  It  is. 

Q.  It  shows  the  rates  from  Whiting  to  various  points  in  Michigan, 
and  from  Toledo,  Cleveland,  and  Pittsburg  to  the  same  point  in  Mich- 
igan, and  the  distances  ? — A.  It  does,  yes  sir. 

3492  Q,.  About  how  long  were  those  rates  in  force? — A.  From 
my  general  knowledge  of  the  rates  I  would  answer  that  they 

were  in  force  from  January,  1900,  until  January,  1906. 

Mr.  Rosenthal.  Now,  you  will  give  us  your  table  of  tariffs  that 
you  used  in  making  up  that  summarized  table  on  page  157  also,  will 
you? 

Witness.  That  will  be  shown  on  this  table  too,  yes  sir. 

Q.  I  call  your  attention  to  a  table  of  rates  on  pages  158  to  161,  in- 
clusive, of  the  bill  of  complaint.  Did  you  make  that  table? — A.  I 
did. 

Q.  Did  you  check  those  from  the  original  tariffs? — A.  I  did. 

Q.  Is  the  table  on  pages  158  to  161,  inclusive,  a  correct  table  of 
rates  ? — A.  To  the  best  of  my  knowledge. 

Q.  About  how  long  were  those  published  rates  in  force? — A. 
Speaking  from  my  general  knowledge,  from  about  January,  1900,  to 
January,  1906. 

Q.  You  mean  you  have  examined  those  tariffs? — A.  Yes  sir. 
There  may  have  been  some  slight  changes  in  the  interim. 

Q.  In  these  tables  in  this  sub-division,  from  page  153  to  page  161, 
do  those  towns  fairly  illustrate  the  difference  in  rates  from  the  re- 
spective shipping  points  of  Pittsburg,  Cleveland,  Toledo  and  Whit- 
ing, Oil  City  and  Rochester,  where  they  are  given,  to  all  destinations 
in  the  central  states,  Michigan,  Illinois,  Indiana  and  Ohio? — A.  In 
preparing  that  table  I  aimed  to  take  points  giving  a  fair  illustration 
of  the  rates. 

3493  Mr.  Rosenthal.  That  is,  you  exercised  your  judgment  in 
that  regard  ? 
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Witness.  I  did,  yes  sir. 

Q.  Do  they,  in  your  opinion,  fairly  illustrate  the  difference  in  rates 
from  the  several  shipping  points  to  all  destinations  in  those  states? — 
A.  They  do. 

Q.  These  towns  are,  generally,  the  larger  towns  that  you  selected, 
are  they  not?— A.  Yes  sir,  where  oil  is  more  likely  to  be  shipped  to. 

Cross-examination  by  Mr.  Eosenthal  : 

Q.  Mr.  Schindler,  going  back  to  the  Evansville-Grand  Junction 
rate.  Do  you  know  anything  about  the  existence  of  a  Chicago  and 
Ohio  River  Freight  Association? — A.  I  know  of  an  association 
known  as  the  Chicago  and  Ohio  River  Committee. 

Q.  What  was  that?— A.  That,  as  I  understand  it,  was  a  commit- 
tee of  the  Central  Freight  Association,  and  the  members  of  that  com- 
mittee were  the  representatives  of  various  roads  leading  south  to  the 

Ohio  River.  t    j- 1 

Q.  And  did  that  committee  have  a  secretary  ?--A.  It  did,  yes  sir. 

Q.  Where  was  he? — A.  He  was  located  in  Chicago. 

Q.  And  that  committee  exercised  a  general  supervision  over  those 
Ohio  River  rates?— A.  That  is  my  understanding,  yes  sir. 

Q.  For  the  Central  Freight  Association  ?— A.  Yes  sir. 

Q.  Do  you  know  whether  tissue  copies  of  all  of  those  EvansviUe 
and  Grand  Junction  way-bills  were  sent  to  the  secretary  of  that  Com- 

jnittee  ? A.  I  do  not  know  with  reference  to  the  inside  work- 

3494    ings  of  the  committee.  _  . 

Q.  Dont  you  know,  as  a  matter  of  fact,  that  tissue  copies  ot 
everv  way-bill  evidencing  the  shipment  of  freight  via  the  chief  gate- 
ways to  the  South,  in  this  particular  territory,  were  sent  to  this  com- 
mittee?—A.  I  do  not,  from  my  personal  knowledge. 

Q  Do  you  Imow  about  it  from  any  general  knowledge  that  you 
have  of  that  subject  matter?— A.  Not  with  respect  to  this  particular 

committee.  .  .  ,, 

Q,  What  is  the  practice  generally  where  such  committees  exist  ?-- 
A  it  has  been  the  practice  in  the  case  of  other  committees  of  which  i 
have  knowledge,  that  impression  copies  of  billing  were  sent  to  the 
chairman  in  order  that  he  might  keep  record  of  the  volume  of  traffic 
moving  into  the  territory. 

O  And  in  order  that  he  might  keep  a  record  of  the  rates  on  which 
the  traffic  moved?— A.  In  order  that  he  might  have  knowledge  as  to 

O  In  vour  experience  as  an  old  railroad  freight  man,  havent  you 
frequently  discovered  that  the  longer  line  between  two  given  points 
will  very  often  make  the  same  or  a  less  freight  rate  than  the  shorter 
]ine«— A  It  frequently  happens  that  the  longer  route,  the  longer 
line  will  make  the  same  rates  as  are  made  by  the  shorter  line. 

Q.  Why  is  that,  do  you  know?-A.  That  is  simply  a  question  of 

^^O  "fes^TTat'is  the  only  way  that  the  longer  route  is  able  to  divert 
thrbusiness  its  way-by  making  either  the  same  or  a  lower  rate?- 
A.  That  is  true. 


1744  SGHTNDLEE. 

3495  Q.  Is  your  experience  broad  enough  to  enable  you  to  testify 
as  to  what  is  done  by  the  traffic  associations  in  the  event  that 

a  given  road  departs  from  its  regular  rate  or  the  rate  that  had  there- 
tofore been  agreed  upon? — A.  I  have  had  some  experience  with 
reference  to  matters  of  that  kind. 

Q.  As  the  result  of  that  experience  what  do  you  say  ?  What  is  the 
practice  of  the  association  under  such  circumstances ? — A.  Thegeneral 
practice  of  the  association,  speaking  from  my  own  experience,  is  an 
effort  on  the  part  of  the  association  to  bring  that  party  into  line,  the 
party  departing  from  the  tariff  or  agreed  rate. 

Q.  Whether  that  departure  is  made  by  the  issuance  of  another  tariff 
or  not,  the  effort  is  made  to  discipline  the  road  making  the  depar- 
ture?— A.  If  the  departure  is  made  public,  becomes  known,  if  they 
have  knowledge  of  the  departure  from  the  tariff  or  agreed  rate. 

Q.  Then  an  effort  is  made  by  the  association  to  discipline  the  de- 
parting road  ? — A.  To  bring  them  back  into  the  fold,  as  it  wA«re. 

Q.  Yes.  You  made  an  examination  of  impression  copy  of  way-bills 
in  the  Southern  Railroad  office  at  Washington  in  connection  with  the 
Evansville-Grand  Junction  rate,  did  you  not? — A.  I  made  no  exam- 
ination of  the  Southern  Railway  impression  billing  from  Grand 
Junction  with  the  exception  of  the  billing  for  one  month,  October, 
1905,  in  the  office  at  Washington.  I  made  an  examination  of  the 
impression  copies  of  a  large  number  of  bills  at  the  station  Grand 
Junction. 

3496  Q.  Did  you  make  an  examination  for  the  purpose  of  de- 
termining whether  there  were  other  commodities  that  were 

shipped  from  Evansville  to  Grand  Junction  and  points  beyond,  in 
the  same  Avay  that  petroleum  was? — A.  The  examination  was  not 
made  with  a  view  of  that  discovery. 

Q.  So  that  you  can  not  now  say  whether  there  were  other  com- 
modities during  the  period  of  time  that  you  covered,  that  were  not 
shipped  under  precisely  the  same  sort  of  an  arrangement  as  the  petro- 
leum was  shipped?— A.  I  can  say  that  I  found  in  the  examination 
of  the  impression  billing  no  other  commodities  billed  in  the  same 
manner. 

Q.  But  you  were  examining  the  impression  copies  of  the  way-bills 
for  the  purpose  of  determining  how  the  petroleum  was  shipped, 
were  you  not  ?— A.  For  that  express  purpose.  In  doing  that  it  was 
necessary  for  me  to  turn  those  pages  and  take  account  of  each  way- 
bill bound  into  that  book,  and  in  that  way  I  had  a  cursory  examina- 
tion of  all  of  the  bills  which  I  examined. 

Q.  Yes,  but  as  you  would  come  to  an  impression  copy  of  the  way- 
bill and  your  eye  would  see  that  it  did  not  cover  petroleum,  you 
would  at  once  pass  that?     Is  that  not  so?— A.  That  is  correct. 

Q.  You  were  not  looking  for  rates  on  other  commodities?— A.  Not 
specially. 

Q.  Well,  were  you  generally  ?— A.  T  was  not  making  that  ex- 
amination with  that  end  in  view. 
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Q.  So  that  whatever  conclusion  you  reached  in  that  regard  with 
respect  to  other  commodities,  was  the  result  only  of  that  casual 

3497  examination  that  you  would  make  of  way-bills,  as  you  passed 
them,  that  did  not  relate  to  petroleum  shipments? — A.  That 

is  correct,  sir. 

Q.  I  take  you  over  to  Chicago  now,  Mr.  Schindler,  and  I  want  to 
ask  you  a  few  questions  concerning  the  C.  B.  &  Q.  shipments.,  from 
Whiting  to  East  St.  Louis  and  St.  Louis.  Via  what  junction  did 
that  freight  move  from  Chicago  territory? — A.  From  what  junction 
with  the  C.  B.  &  Q? 

Q.  Yes  sir. — A.  From  my  personal  knowledge,  I  dont  know.  I 
was  advised,  however,  that  the  delivery  was  made  to  the  C.  B.  &  Q. 
in  Chicago. 

Q.  Do  you  know  how  the  delivery  was  made? — A.  By  the  Chicago 
Terminal  Transfer  Railway. 

Q.  That  it,  the  Chicago  Terminal  Transfer  road  carried  the  freight 
from  Whitting  to  Chicago;  is  that  right?— A.  That  is  my  under- 
standing, yes  sir. 

Q.  And  there  turned  the  freight  over  to  the  Chicago,  Burlington 
&  Qunicy? — A.  That  is  my  understanding. 

Q.  And  then  the  Chicago,  Burlington  &  Quincy  moved  the  freight 
from  Chicago  to  East  St.  Louis?— A.  Yes  sir. 

Q.  Now,  the  Chicago,  Burlington  &  Quincy  had  a  state  tariff  of 
6  cents  from  Chicago  to  East  St.  Louis,  had  it  not?— A.  I  dent  know 
that  I  ever  say  an  original  copy  of  their  freight  notice. 

Q.  Well,  you  dont  mean  to  say  that  you  investigated  the  C.  B.  &  Q. 
situation  in  Chicago  and  never  saw  one  of  those  billing  sheets?— A.  I 
didnt  investigate  the  C.  B.  &  Q.  at  Chicago,  excepting  the  examina- 
tion of  a  number  of  way-bills. 

3498  Q.  Then,  you  know  nothing  about  the  C.  B.  &  Q.  rate  from 
Chicago  to  East  St.  Louis?— A.  Nothing  more  than  I  learned 

from  the  way-bills. 

Q.  Those  way-bills  that  you  examined,  how  many  were  there?— A. 
Something  over  2000,  originals  and  carbon  copies. 

Q.  And  those  were  the  way-bills  covering  the  shipments  from  Chi- 
cago to  East  St.  Louis  over  the  C  B.  &  Q.?— A.  The  heading  of 
those  bills  read  from  Chicago  to  East  St.  Louis. 

Q.  And  every  one  of  those  way-bills  showed  upon  its  face  that  the 
rate  was  6  cents?— A.  They  did. 

Q.  Between  those  two  points?— A.  They  did. 

Q.  Did  you  also  examine  statements  that  were  sent  by  the  C.  B.  & 
Q.  to  the  Standard  Oil  Company,  covering  the  billing  of  this  oil 
between  Chicago  and  East  St.  Louis?— A.  As  I  remarked  before,  I 
didnt  examine  any  of  the  C.  B.  &  Q.  records  other  than  those  way- 
bills. .        , 

Q.  I  understand  you  to  say,  then,  that  you  didnt  examme  the  state- 
ments.—A.  I  did  not. 

Mr.  Kellogg.  He  didnt  testify  anything  about  the  statement. 
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Mr.  KosENTHAL.  I  have  a  note  here  indicating  that  he  did,  but  I 
may  be  mistaken. 

Mr.  Kellogg.  You  are  mistaken  about  that.  I  asked  him  about 
that  and  he  said  that  he  simply  examined  the  way-bills. 

Q.  I  understood  you  to  testify  that  the  oil  rate  at  6  cents  from 
Whiting  to  East  St.  Louis  was  an  extremely  low  rate,  in  your  opinion, 
considering  the  distance  ? — A.  I  said  that  it  was  a  low  rate  consider- 
ing the  commodity,  yes  sir. 

3499  Q.  Considering   the   commodity   and   considering  the   dis- 
tance?— A.  And  the  distance. 

Q.  Wliat  is  the  distance  ? — A.  The  distance  via  the  different  roads 
varies  somewhat. 

Q.  Well,  approximately? — A.  The  distance  varies  from  281  miles 
to  345  miles. 

Q.  Did  you  make  any  examination  of  the  rates  charged  on  other 
commodities  between  Chicago  and  East  St.  Louis  ? — A.  I  did. 

Q.  Have  you  made  any  comparison  of  those  rates  with  the  oil 
rate? — A.  Not  specially. 

Q.  Have  you  in  mind  the  result  of  that  examination  now,  in  re- 
spect to  these  other  commodities  ? — A.  I  recall  that  there  were  a  num- 
ber of  other  commodities  specified  in  this  same  tariff  on  which  there 
were  commodity  rates  made  to  apply. 

Q.  Do  you  know  what  the  rate  on  linseed  oil  was  from  Chicago 
to  St.  Louis? — A.  Speaking  from  memory  only. 

Q.  What  was  it? — A.  10  cents  a  hundred. 

Q.  Wasnt  it  8  cents? — A.  It  may  have  been.  I  am  simply  speak- 
ing from  memory. 

Q.  Is  linseed  oil  a  more  valuable  product  than  refined  petroleum 
oil  ? — A.  It  is  my  understanding  that  it  is  more  valuable. 

Q.  Isnt  is  very  much  more  valuable  per  gallon? — A.  I  should  say 
that  it  was,  yes  sir. 

Q.  If  the  rate  on  linseed  oil  between  Chicago  and  East  St.  Louis 

was  8  cents  and  the  rate  on  refined  oil  between  the  same  points  was 

6  cents,  what  do  you  say  as  to  a  comparison  of  those  two 

3500  rates? — A.  In  answering  that  question,  do  you  want  me  to 
infer  that  the  rate  of  8  cents  is  a  reasonable  rate  ? 

Q.  Well,  what  do  you  say  as  to  whether  it  was  a  reasonable  rate  on 
linseed  oil  ? — A.  Well,  I  hardly  think  that  it  was  a  reasonable  rate  on 
linseed  oil. 

Q.  Assuming  that  it  was  a  reasonable  rate,  what-  do  you  say  then 
as  to  6  cents  being,  comparatively  speaking,  a  reasonable  rate  on 
petroleum  as  compared  with  the  8-cent  linseed  oil  rate  ? — A.  As  com- 
pared with  value,  there  is  a  comparison,  but  when  you  take  into  con- 
sideration the  element  of  danger,  as  I  understand  it,  the  rate  is  not 
a  reasonable  rate. 

Q.  Well,  you  havent  answered  the  question.  Before  you  get  to  a 
specific  answer  of  this  question,  what  is  the  element  of  danger  in  the 
handling  of  petroleum  oil  ? — A.  The  danger  is  by  fire. 
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Q.  Have  you  ever  known  railroad  companies  paying  any  substan- 
tial losses  for  the  shipment  of  petroleum  oil  in  tank  cars?^A.  Un- 
fortunately, I  have  made  vouchers  covering  losses  of  such  oil,  yes  sir. 

Q.  Well,  not  very  often,  though? — A.  Well,  on  several  occasions. 

Q.  Yes,  but  not  very  often  in  an  experience  extending  over  a  great 
many  years,  have  you?— A.  Not  a  great  many.  The  roads  that  I 
was  previously  engaged  with  were  not  very  large  oil  carriers. 

Q.  Well,  is  there  any  more  danger  in  carrying  petroleum  oil  than 
there  is  in  carrying  linseed  oil  ?— A.  There  is  more  danger  in  carry- 
ing gasoline  and  benzine,  in  my  judgment,  than  there  is  in 
3501     carrying  linseed  oil. 

Q.  How  about  refined  oil?— A.  I  should  say  that,  in  my 
judgment,  there  is  more  danger  from  fire  in  carrying  refined  oil  than 

linseed  oil.  .  ., 

Q.  Now,  assuming  that  8  cents  was  a  reasonable  rate  on  linseed  oil, 
what  do  you  say  as  to  whether  6  cents  is  a  reasonable  rate  on  refined 

oil? A.  In  my  judgment,  considering  the  nature  of  the  shipment,  I 

wouldnt  want  to  handle  the  petroleum  at  any  lower  rate  than  I  would 
handle  the  linseed. 

Q.  That  is  because  of  the  element  of  danger  that  you  speak  of  ?— 
A.  That  is  the  principal  cause,  yes  sir. 

Q.  In  the  shipments  that  were  made  from  Whiting  to  St.  Louis, 
extending  over  a  period  that  ran  from  1889  to  1906,  do  you  know  of 
a  single  accident  that  resulted  from  the  carriage  of  petroleum?— 
A.  I  have  never  been  in  position  to  know  that,  as  far  as  shipments 
between  Chicago  and  East  St.  Louis  were  concerned. 

Q.  You  have  attended  a  great  many  freight  meetings,  I  presume, 
m  your  time  ? — A.  I  have  attended  a  number  of  them. 

Q.  Have  you  ever  heard  the  clement  of  danger  discussed  at  freight 
meetings  in  connection  with  the  shipment  of  commodities A.  I 

have. 

Q.  In  the  making  of  rates  thereon?— A.  I  dont  recall  that  i  ever 
attended  a  rate  meeting  where  the  question  of  the  rate  on  petroleum 
oil  was  brought  up. 

Q.  No,    that    is   not    the    question.     Have   you    ever    attended    a 

freight  meeting  where  the  element  of  danger  was  taken  into 

3502     consideration  by  the  Association  in  connection  with  the  making 

of  a  rate  on  a  given  commodity  ?— A.  I  dont  recall  that  there 

was  ever  any  special  reference  to  any  particular  rate  that  I  have 

knowledge  of.  ,       .  ,  x  .i    j. 

Q.  Isnt  it  a  fact  now,  Mr.  Schindler,  that  that  is  an  element  that 
is  not  taken  into  consideration  in  the  making  of  freight  rates,  ex- 
cepting high  explosives?— A.  I  would  have  to  consider  that  if  I 

were  making  the  rates.  .      ,     ,,  v,     ^  ^i, 

Q    Oh '     Isnt  it  a  fact  that  in  the  making  of  rates  throughout  the 

country  that,  with  the  exception  of  high  explosives,  the  element  of 

danger  is  not  a  consideration,  and  never  has  been?— A.  I  cant  admit 

that,  Mr.  Eosenthal,  that  that  condition  exists. 

Q.  Can  you  state  a  specific  instance  to  the  contrary?— A.  1  can. 
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Q.  State  it,  please. — A.  Mr.  Todd,  of  the  New  York,  New  Haven 
&  Plartford,  stated  that  was  one  of  the  reasons  why  they  didnt  pro- 
rate on  oil. 

Q.  No ;  I  am  speaking  of  a  specific  instance  now  of  a  Freight  As- 
sociation meeting  where  that  was  ever  taken  into  consideration. — A. 
I  answered  a  little  while  ago  that  I  didnt  know  of  any  case  where 
reference  to  that  element  was  referred  to. 

Mr.  Kellogg.  You  mean  in  the  discussion  in  the  meeting? 

Witness.  In  the  discussions  in  the  meeting. 

Q.  Who  is  Mr.  Todd?— A.  Mr.  Todd  at  that  time  was  vice-presi- 
dent of  the  New  York,  New  Haven  &  Hartford  Eailroad. 
3603        Q.  And   what  is  their  New    York   terminal? — A.  Harlem 
Eiver,  I  believe,  is  the  name  of  the  terminal. 

Q.  And  how  does  that  road  connect  with  the  Pennsylvania? — A. 
Between  Harlem  Eiver  and  Jersey  City,  do  you  mean  ? 

Q.  Yes. — A.  By  a  lighter,  as  I  understand. 

Q.  You  mean  by  freight  boats  which  carry  the  freight  cars  from 
Jersey  City  around  the  bay  and  up  the  Harlem  Eiver  to  the  terminal 
of  the  New  York  road  ? — A.  That  is  my  understanding,  yes  sir. 

Q.  Now,  Mr.  Todd  was  giving  you  a  reason  why  his  road  refused 
to  pro-rate  with  the  Pennsylvania,  was  he 'not? — A.  He  was  giving 
his  reason  for  refusal  to  pro-rate  generally. 

Q.  And  did  he  not  state  that  that  reason  was  that  in  the  carriage 
of  tank  cars  by  those  lighters  from  Jersey  City  to  their  terminal,  the 
constant  dripping  of  the  oil  on  the  lighters  would  so  saturate  them 
that  in  time  it  would  make  it  exceedingly  dangerous  ? — A.  I  dont  re- 
call that  he  entered  into  those  details. 

Q.  Did  you  ask  him  about  that  at  all? — A.  I  dont  think  that 
the 

Q.  Did  you  ask  him  about  it  ? — A.  I  did  not. 

Q.  Dont  you  know  that  that  is  the  basis  of  the  reason  which  he 
gave? — A.  I  dont  so  understand  it.  There  were  other  junction  points 
at  which  he  might  receive  oil  from  the  connecting  roads. 

Mr.  Kellogg.  Please  state  what  they  are.  I  would  like  to  have  you 
do  that. 

Q.  But  didnt  he  say  that  if  he  had  to  close  one  junction  he 

3504     would  have  to  close  them  all — in  that  very  conversation  with 

you? — A.  As  I  recall  it,  I  think  that  he  did  give  reference  to 

the  fact  that  if  he  barred  out  the  Pennsylvania  they  would  protest, 

or  something  of  that  kind. 

Q.  The  other  roads  would  protest? — A.  The  Pennsylvania  would 
protest. 

Q.  And,  therefore,  whatever  rule  was  adopted  would  have  to  be 
a  uniform  rule?  Isnt  that  so? — A.  That  was  what  I  implied  from 
his  conversation. 

Q.  Well,  then,  putting  tank  cars  on  barges  and  floating  them  from 
Jersey  City  around  the  bay  and  up  the  Harlem  Eiver,  it  is  a  fact 
that  the  oil,  dripping  on  those  barges  from  day  to  day,  very  soon 
would  make  the  barges  highly  inflammable ;  isnt  that  so  ? — A.'  Well, 
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I  cant  answer  that  intelligently,  because  I  have  never  had  connection 
with  any  barge  line,  nor  had  any  experience  in  the  handling  of  oil 
in  that  manner. 

Q.  You  dont  know  anything  about  that,  then?— A.  Not  specifi- 
cally about  the  movement  in  barges. 

A  recess  was  here  taken  until  2  o'clock  P.  M. 

3505  AFTEENOO>f  Session. 

T.  C.  ScHiNDLER  recalled,  and  his  cross-examination  resumed,  as 
follows : 

By  Mr.  Rosenthal: 

Q.  How  far  is  Marietta  from  Parkersburg  ?— A.  14  miles  by  rail. 

Q.  With  the  Ohio  Eiver  between  them  1— A.  Yes  sir. 

Q.  What  is  the  tariff  rate  from  Marietta  to  Parkersburg,  on  pe- 
troleum and  its  products,  and  what  was  it  during  the  years  concern- 
ing which  you  have  been  testif ving  ?— A.  I  have  B.  &  O.  Railroad 
ioint  freight  tariff,  I.  C.  C.  No.  4856,  applying  on  petroleum  oil  from 
Marietta  to  various  points,  effective  October  1,  1904.  On  page  6  of 
this  tariff  the  rate  to  Parkersburg  is  indicated  as  5  ce.nts  per  one 

hundred  pounds.  ,  •    . 

Q  So  that  any  shipper  of  oil  from  Marietta  to  southern  points 
could,  in  any  event,  ship  by  Parkersburg  and  then  on  froin  Parkers- 
buro-  by  paying  that  6-cent  tariff  in  addition  to  the  tariff  from  Par- 
kersburg?—A.  I  dont  know  just  the  system  that  the  Baltimore  & 
Ohio  had  of  making  rates.  They  may  have  accepted  a  through  con- 
signment in  that  way;  they  may  have  required  to  a  point  to  which 
they  had  through  rates,  a  reconsignment  and  reshipment  from  Park- 
ersburg, to  enable  the  shipper  to  secure  that  rate.        ^      ,     ^       ,  .  , 

Q  In  which  event  it  would  be  the  sum  of  the  locals?— A.  In  which 
event  it  would  be  the  sum  of  the  rate  from  Marietta  to  Parkersbrug, 
plus  the  rate  from  Parkersburg. 

Q    You  told  me  this  morning  of  one  case  that  was  withm  your 
personal  knowledge,  due  to  your  conversation  with  Mr.  Todd,  of  the 
New  York,  New  Haven  &  Hartford  Road,  where  the  element 
3506     of  fire  danger  was  taken  into  consideration «— A.  Yes  sir 

Q    Do  you  know  of  any  other  case  except  that  one?— A.  1 
dont  remember  of  having  any  similar  conversation  with  any  other 

^^0°The  question  is,  do  you  of  your  own  knowledge  know  of  any 
other  case  except  that  one  told  you  by  Mr.  Todd?-A.  Let  me  under- 
stand you  Mr.  Rosenthal.  Know  of  any  other  case  where  that  element 
was  considered  in  the  making  of  a  rate? 

Qirthe  making  of  a  petroleum  rate?-A.  I  dont  know  tha  any 
other  party  has  ever  made  such  a  statement.  But  as  for  myself ,  in 
making  rates  that  would  be  one  of  the  elements  that  I  would  consider 

O  Was  it  when  you  were  a  freight  man,  one  of  the  elements  that 
vou 'considered  in  making  any  petroleum  rate?-A.  It  was. 
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Q.  But  outside  of  yourself,  then,  and  this  one  talk  with  Mr.  Todd, 
you  havent  any  other  specific  case  in  mind?— A.  I  dont  recall  any 
other  specific  case. 

-Q.  Now  I  want  to  go  back  a  little,  to  that  Todd  conversation,  so  as 
to  make  sure  that  we  have  that  situation  clearly  in  the  record.  The 
New  York,  New  Haven  &  Hartford  Terminal  is  on  East  Eiver,  New 
York,  is  it  not,  or  on  the  Harlem  River  ? — A.  I  am  not  familiar  with 
the  location  of  those  terminals  in  New  York,  but  that  is  my  under- 
standing. 

Q.  And  the  Pennsylvania  Terminal  and  the  Lehigh  Valley  Ter- 
minal are  in  Jersey  City  ? — A.  In  Jersey  City. 
Q.  New  Jersey? — A.  New  Jersey. 

Q.  And  in  order  to  get  from  the  Pennsylvania  and  Lehigh  Ter- 
minal, then,  to  the  New  York,  New  Haven  &  Hartford,  you 
3607    would  have  to  go  down  the  North  River,  cross  the  Bay,  and  up 
the  East  River  to  the  New  York,  New  Haven  &  Hartford 
terminal  ? — A.  I  dont  know  the  particular  route,  but  it  is  my  under- 
standing that  it  has  to  go  over  the  water-route. 

Q.  Yes  sir — and  transported  on  barges,  as  indicated  in  my  questions 
this  morning? — A.  Barges  or  floats. 

Q.  You  mean  these  barges  or  floats  that  have  tracks  on  which 
freight  cars  or  tank  cars  are  run  ?. — A.  Yes  sir. 

Q.  And  then  the  cars  as  a  whole  are  thus  transported  ? — A.  In  some 
instances  called  "  Car  ferries." 

Q.  Yes  sir.  Those  of  course  are  made  of  wood? — A.  Those  boats 
or  floats? 

Q.  Yes  sir. — A.  I  cant  answer  as  to  the  construction  of  them. 

Q.  Well,  you  have  been  to  New  York  a  great  many A.  I  never 

examined  one  particularly. 

Q.  You  have  been  to  New  York  a  great  many  times  havent  you  ? — 
A.  Not  a  very  large  number  of  times. 

Q.  You  never  saw  a  ferryboat  there,  or  barge,  that  was  not  made 
of  wood,  did  you  ?— A.  I  never  examined  the  material  of  which  they 
were  constructed. 

Mr.  Rosenthal.  Well,  perhaps  the  government  will  concede  that 
as  a  fact. 

Mr.  Kellogg.  I  think  those  barges  are  made  of  wood;  I  dont  think 
there  is  any  doubt  about  it. 

Q.  Now,  didnt  Mr.  Todd  also  tell  you,  in  the  course  of  that  conver- 
sation, that  it  was  because  of  that  method  of  barge  and  float  trans- 
portation that  they  didnt  wish  to  transport  oil,  at  all,  coming 
3508     from  the  Pennsylvania  and  the  Lehigh?— A.  I  dont  recall  just 
that  particular  conversation.  He  may  have  said  that. 
Mr.  Kellogg.  Let  me  ask,  was  Mr.  Todd's  statement  taken  down 
in  shorthand? 

Witness.  By  one  of  Mr.  Todd's  own  stenographers. 
Mr.  Kellogg.  Will  you  give  me  a  copy  of  it?— A.  Yes  sir.    A  copy 
was  mailed  to  me  several  days  after  this  interview. 

Mr.  Kellogg.  By  whom?— A.  It  came  from  the  New  York,  New 
Haven  &  Hartford  office,  as  I  understand. 
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Q.  Now,  the  New  York,  New  Haven  &  Hartford,  by  reason  of  that 
boat  situation,  refused  to  pro-rate  with  the  Pennsylvania  and  Lehigh, 
as  a  matter  of  railroad  ethics  and  railroad  politics,  so  to  speak;  it 
would  hardly  do  for  the  New  York,  New  Haven  &  Hartford  to  pro- 
rate with  any  other  connecting  lines  over  the  Pennsylvania-Iiehigh 
territory,  would  it?— A.  I  believe  Mr.  Todd  made  such  an  explana- 
tion. .  ^    ,  .      .        , 

Mr.  Kellogg.  Can  you  tell  exactly  what  he  said,  by  referring  to 

the  minutes? 

Witness.  I  can,  yes  sir. 

Mr.  EosENTHAL.  Now  just  let.  me  finish  this  cross-examination, 

Mr.  Kellogg.  .       .        .       .     ^         .  ■^.    ^i 

Mr.  Kellogg.  If  Mr.  Todd's  conversation  is  going  m,  1  want  it  all 

to  go  in  and  go  in  correctly. 

Mr.  KosENTHAL.  Well,  I  assume  I  have  a  right  to  cross-examine 
him  on  something  that  he  has  said. 

Mr.  Kellogg.  Well,  he  has  a  right  also,  to  refresh  his  memory. 
Mr.  Rosenthal.  Oh,  surely. 
3509        Mr.  Kellogg.  From  the  original  notes,  if  he  has  them. 

Q  Now  I  want  to  take  you  back  for  a  moment  to  that  com- 
mittee of  the  Central  Freight  Association  that  had  to  do  with  those 
Ohio  River  rates.  The  Central  Freight  Association  was  composed 
of  practically  all  of  the  railroads  doing  business  m  the  middle- vN-est 
territory,  was  it  not?— A.  In  the  territory  known  as  the  Central 
Freight  Association  territory,  and  included  practically-there  may 
have  been  a  few  exception^all  of  the  railroads  withm  that  territory 
Q  That  Association  made  and  regulated  and  controlled  and 
changed  rates  in  the  territory  between,  generally  speaking,  the  Alle- 
gheny Mountains  and  the  Mississippi  River,  and  the  Ohio  River  on 
the  south «— A.  Between  what  is  known  as  the  Western  termini  _ot 
the  Trunk  Lint^Buffalo,  Pittsburg,  Wheeling,  etc.,  and  ihe  Missis- 
sippi River,  as  far  as  East  St.  Louis.  There  was  a  small  territory 
north  of  that  that  was  not  within  the  Central  Association  Dounds,  as 

o"'  And  the  Ohio  River  was  the  southern  boundary  ?-A.  The  Ohio 
River  was  the  southern  boundary,  and  the  Potomac  River  further 
east.    Of  course  that  came  in,  however,  in  the  Trunk  bme^  territory. 

O  Now,  do  you  know  why  these  tissue  copies  of  way-oiUs  were 
sent  to  the  secretary  of  that  'committee  ?-A.  I  dont  know  that  they 
were  really  sent  to  the  secretary  of  that  particular  committee. 

O  Well  what  do  you  know  about  that?-A.  I  know  that  m  some 
instances  where  there  were  other  commodities--for  mstance, 
3510  as  an  illustration,  the  Ohio  Coal  Traffic  Association,  the  im- 
pression copies  of  the  billing  of  the  coal  were  sent  to  Lhe  sec- 
retary of  that  Association  by  the  members  of  the  Association. 

Q.  Why  was  that  done?-A.  I  only  can  offer  you  my  own  explana- 

*' Q  'certSy-as  an  experienced  freight  man.-A.  I  would  say 
that  the  object  in  doing  that  was  for  the  purpose  of  compiling  the 
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statistics  with  reference  to  the  shipment  of  coal,  and,  possibly,  that 
the  secretary  might  check  up  the  rates  at  which  the  coal  was  being 
billed. 

Q.  Was  not  the  latter,  in  all  human  probability,  one  of  the  essen- 
tial reasons? — A.  That  may  have  been  one  of  the  essential  reasons. 
I  have  never  been  particularly  connected  with  such  an  Association 
and  I  have  never  been  personally  advised  by  the  Secretary  of  either 
them  as  to  what  the  main  object  in  the  sending  of  those  bills  was. 

Q.  At  least  it  would  have  the  effect  of  advising  the  secretary  of 
the  Association,  and,  through  him,  the  Association  at  what  rates  the 
commodities  were  actually  shipped  over  the  roads  ?~A.  At  what  rate 
the  commodity  was  being  billed. 

Q.  Yes,  that  is  it  exactly.  Now  if  some  road  that  was  a  member  of 
the  Association  should  issue  a  tariff,  regularly,  other  and  different 
than  that  which  the  Association,  had  agreed  should  be  the  tariff,  and 
Avished  to  conceal  that  rate  from  the  other  members  of  the  Associa- 
tion, one  of  the  methods  used  to  conceal  that  rate  would  be  either  to 
send  way-bills  to  the  secretary  that  were  blind  billed  or  had  no 
3511  rate  at  all,  or  to  send  way-bills  to  the  secretary  that  had  the 
first  made  rate  thereon;  isnt  that  so? — A.  As  far  as  I  can  see, 
there  would  be  no  concealment  in  sending  impression  copies  of  a  way- 
bill which  showed  on  the  face  of  it  being  blind  billed.  That  would 
excite  suspicion  at  once,  and  result  in  an  investigation. 

Q.  You  think  it  would  be  better,  then,  to  send  way-bills  that  con- 
tained the  original  rate? — A.  If  you  will  let  me  answer  that 

Q.  Surely — A.  If  I  were  working  that  scheme,  I  would  instruct 
the  agent  to  omit  sending  that  particular  way-bill. 

Q.  You  would  what? — A.  I  would  direct  the  agent  to  omit  sending 
that  particular  way-bill  to  the  secretary. 

Q.  Well,  the  way-bills  are  given  a  progressive  number,  and  they 
are  checked  up,  arent  they?— A.  Yes,  and  I  have  known  fictitious 
numbers  to  be  given  too. 

Q.  Oh  yes,  but  you  couldn't  keep  that  up  very  long,  according 
to  your  method,  without  somebody  getting  a  little  bit  suspicious  that 
something  was  wrong,  could  you?— A.  Well,  that  is  possibly  true. 
Q.  Yes.  Now,  if,  then,  way-bills  were  sent  through,  containing 
the  first  of  the  two  rates,  that  would  be  one  means  that  might 
be  adopted  to  conceal  from  the  other  roads  of  the  Association  the  fact 
that  the  given  road  sending  in  that  way-bill  had  made  a  change  in 
its  rates,  would  it  not?— A.  I  dont  know  that  I  understand  that  prop- 
osition entirely  Mr.  Eosenthal. 

Q.  If,  then,  way-bills  were  sent  through  containing  the  first  of  the 
two  rates  (that  is,  the  association  rate)  that  would  be  one  means  that 
might  be  adopted  to  conceal  from  the  other  roads  of  the  asso- 
3512  ciation  the  fact  that  the  given  road  sending  in  that  way-bill 
had  made  a  change  in  the  association  rate  ?  Would  that  not  be 
a  means  by  which  the  association  could  be  deceived  as  to  a  change 
m  the  rate?— A.  Do  you  mean  by  that,  Mr.  Rosenthal,  if  they  sent 
in  a  fiictitious  way-bill  showing  the  tariff  rate? 
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Q.  If  they  sent  in — no,  no — a  tissue  copy  of  a  real  way-bill  showing 
the  association  rate,  when,  as  a  matter  of  fact,  in  the  meantime  that 
particular  road  had  issued  an  individual  tariff  that  was  lower  than 
the  association  tariff? — A.  I  dont  see  how  they  could  send  in  an  im- 
pression copy  showing  an  agreed  rate,  when  they  were  really  apply- 
ing a  lower  rate,  unless  they  were  applying  the  lower  rate  and  con- 
cealing it  by  a  voucher  or  some  other  device. 

Q.  Yes,  but  if  their  purpose  was  to  conceal  it  by  some  other  device, 
in  order  to  conceal  it  from  the  association  this  would  be  one  of  the 
means  that  would  enable  them  to  do  that ;  isnt  that  so  ? — A.  No  sir,  I 
dont  so  understand  it.  For  illustration,  if  the  rate  on  oil  from  Dolton 
to  Evansville  was  11  cents,  and  they  sent  in  a  way-bill 

Q.  Showing  that  rate  to  be  11  cents A.  Showing  that  particu- 
lar shipment  to  be  way-billed  at  11  cents,  that  would  show  no  de- 
parture from  the  agreed  rate. 

Q.  That  is  it  exactly.  And  such  a  way-bill,  received  by  the  secre- 
tary of  the  Central  Freight  Association,  would  lead  that  secretary  to 
believe  that  that  particular  road  was  still  maintaining  the  11-cent 
rate? — A.  Oh,  undoubtedly. 

Q.  If  as  a  matter  of  fact,  however,  they  had  issued  an  8i-cent 
rate  of  their  own,  that  SJ-cent  rate  would,  by  this  means, 

3513  be  concealed  from  the  Central  Freight  Association  ?— A.  If 
they  continued  to  bill  it  at  the  11-cent  rate,  it  certainly  would. 

Q.  Certainly.  Now  I  want  to  call  your  attention  to  tariff  24,  being 
Petitioner's  Exhibit  558  in  this  case.  Have  you  explained,  since  you 
have  been  on  the  stand,  the  difference  between  a  commodity  rate  and  a 
class  rate  ? — A.  I  have  not  been  called  on  to  do  so. 

Q.  I  wish,  as  an  old  freight  man,  you  would  explain  that  differ- 
ence.—A.  The  basis  for  rates  generally  is  a  classification,  classifying 
the  different  articles  usually  offered  for  transportation.  There  are 
different  classifications.  There  are  three  general  classifications  in 
use  in  the  United  States;  first,  the  official  classification,  which  is 
in  use  in  the  Central  Freight  Association  territory,  as  well  as 
generally  in  the  Trunk  Line  territory,  which  is  the  territory 
.east  of  Buffalo,  Pittsburg,  Wheeling,  etc.  South  of  the  Ohio 
and  Potomac  Elver  is  another  general  classification,  known  as 
the  southern  classification.  In  the  territory  west  of  Chicago  is  an- 
other general  classification,  known  as  the  western  classification.  Each 
of  these  classifications  vary  in  the  number  of  classes  and  in  the  classi- 
fication of  the  different  articles.  In  some  instances  they  are  identi- 
cally the  same.  Now,  having  framed  the  classification,  the  next  thing 
is  to  prepare  a  class  tariff,  showing  the  rates  covering  each  of  the 
classes  enumerated  in  that  classification.  Where  it  is  desired  to  make 
a  commodity  tariff,  or  to  apply  a  commodity  rate,  the  special  com- 
modities on  which  such  rates  are  made  to  apply,  and  the  points 
between  which  they  are  made  to  apply,  are  designated;  and 

3514  that  is  usually  issued  in  a  separate  tariff  or  in  conjunction  with 
a  class  tariff. 
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Q.  I  understood  you  to  express  an  opinion  this  morning  to  the 
effect  that  6  cents  was  a  very  low  rate  for  the  transportation  of  petro- 
leum in  tank  cars  from  Whiting  or  Chicago  to  East  St.  Louis. — A. 
That  is  my  individual  opinion. 

Q.  Now,  one  of  the  elements  that  enters  into  the  making  of  a 
freight  tariff  is  the  value  of  the  product,  is  it  not? — ^A.  That  is  con- 
sidered, yes.     That  is  one  of  the  considerations. 

Q.  'V\'liat  other  elements  are  there? — A.  Well,  the  element  of 
danger. 

Q.  Yes.  That  you  have  told  us  of.  What  other  ? — A.  The  weight 
of  the  article. 

Q.  The  weight  of  the  article? — A.  The  weight;  the  amount  that 
can  be  loaded  into  a  car;  as,  for  instance,  feathers,  as  against  some 
other  article  that  would  be  of  heavier  weight. 

Q.  Yes — weight,  as  compared  with  bulk. — A.  And  in  a  great  many 
instances,  the  volume  of  the  business  will  govern — will  have  some 
influence  in  the  making  of  the  rate. 

Q.  Well  that  is  a  very  important  element  isnt  it? — A.  That  is 
considered,  yes  sir. 

Q.  Well  what  other  elements? — A.  Another  thing  that  is  consid- 
ered is  whether  the  car  transporting  that  freight  under  load  can  be 
used,  in  return  shipment,  for  other  traffic. 

Q.  What  other  elements? — A.  There  may  be  some  others;  I  dont 
just  recall  them.     Those  are  the  principal  elements  that  I  would  con- 
sider. 

3515        Q.  Competition   an    element? — A.  Competition 

Q.  Of  the  different  railroads? — A.  Competition  would  be 
an  element  if  there  was  no  agreement  between  the  railroads  as  to 
maintenance  of  certain  rates,  by  associations  or  otherwise. 

Q.  That  is,  if  there  wasnt  any  pooling,  or  association  of  the  roads 
in  a  given  territory,  competition  would  be  a  very  material  element, 
wouldn't  it? — A.  Competition  sometimes  cuts  a  considerable  of  a 
figure. 

Q.  Yes.  Given  a  railroad  that  has  a  vast  territory  that  is  exclu- 
sively, its  own,  it  does  take  into  consideration  very  much  the  element 
of  competition,  does  it?— A.  I  wouldn't  consider  that  so  much,  if  I 
were  making  the  rates. 

Q.  And  you  would  make  the  rate  about  as  high  as  you  thought 
the  product  and  the  payer  of  the  rate  would  stand,  I  suppose?— A. 
Well,  I  think  that  that  would  be  the  disposition  of  any  traffic  man- 
ager— to  get  all  he  could. 

Q.  That  is  the  disposition  of  business  men  generally,  isn't  it,  when 
it  comes  to  the  question  of  profits?— A.  Well,  I  have  found  that  could 
be  applied  to  a  good  many  in  Washington,  at  least. 

Q.  Yes.  Now  I  find,  in  amendment  No.  46  to  tariff  24  that  the 
commodity  rate  between  Chicago  and  East  St.  Louis  on  liquid  car- 
bonic acid  in  iron  drums,  minimum  weight  of  30,000  pounds,  was  12 
cents  in  carload  lots.    Would  you  regard  that  as  a  reasonable  or  a 
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low  rate? — A.  Well,  I  never  have  had  very  much  personal  experience 

with  the  acid  proposition. 
3516        Q.  So  you  would  not  be  in  a  position  to  institute  a  compari- 
son between  that  rate  on  liquid  carbonic  acid  and  oil  at  6  cents 
per  one  hundred  pounds? — A.  No  sir,  I  would  not  like  to  pass  on 
that,  because  I  dont  claim  to  be  familiar  with  acids. 

Q.  I  find  agricultural  implements  with  a  minimum  weight  of 
20,000  pounds  were  given  a  13-cent  rate  from  Chicago  to  East  St. 
Louis.  Could  you  institute  any  comparison  between  that  and  pe- 
troleum?— A.  I  couldn't  very  well  make  a  comparison  between  the 
rate  on  agricultural  implements  and  petroleum;  the  nature  of  it  is 
entirely  different. 

Q.  Yes,  but  taking  into  consideration  your  freight  element  of 
volume  or  bulk  in  comparison  to  weight,  the  advantage,  as  between 
agricultural  implements  and  petroleum  would  all  be  with  petroleum, 
wouldn't  it? — A.  No,  I  wouldn't  so  consider  it. 

Q.  Well,  then,  why  do  they  make  20,000  pounds  the  minimum  on 
agricultural  implements  if  that  is  not  so?— A.  Well,  the  usual  juini- 
mum  rate  on  agricultural  implements  is  in  excess  of  20,000  pounds, 
I  think. 

Q.  Yes,  but  does  not  the  fact  that  the  minimum  is  20,000  pounds 
tend  to  show  that  the  railroad  has  taken  into  consideration  your  very 
element  of  weight  as  compared  with  bulk? — A.  But  that  does  not 
necessarily  follow.     I  don't  know  as  to  that. 

Q.  Well,  if  not,  why,  then,  establish  a  minimum  of  20,000  pounds 
a  car  on  agricultural  implements,  instead  of  30,000  or  40,000  as  is  fre- 
quently the  case  with  petroleum  ?— A.  Well,  the  very  nature  or 
3517    character  of  the  freight,  will,  to  a  great  extent  regulate  the 
minimum. 

Q.  Why?— A.  From  the  fact  that  it  is  found  by  shippers,  and 
the  railroad  companies  discover,  that  a  shipper  of  agricultural  imple- 
ments or  of  some  particular  commodity  is  unable  to  load,  in  the  aver- 
age car,  to  exceed  a  certain  weight. 

Q.  Why? A.  Because  the  capacity  of  the  car  will  not  admit  of  it. 

Q.  Yes.  That  is,  because  of  the  bulk  of  the  article  as  compared 
with  the  weight;  isnt  that  so?— A.  Yes  sir. 

Q.  Why,  certainly.— A.  That  is  correct. 

Q.  Do  you  know  what  barytas  is?— A.  Only  by  name,  I  never  have 

seen  the  article. 

Q.  Well,  what  would  you  say  as  to  whether  8  cents  pei-  one  hundred 
pounds  for  the  transportation  of  barytas  in  carload  lots,  from  Chi- 
cago to  St.  Louis,  was  a  reasonable  or  unreasonable  rate?— A^.  Well, 
barytas,  as  I  understand 

Q  No,  what  would  you  say  as  to  whether  that  is  a  reasonable  or 
unreasonable  rate?  Please  answer  my  question.— A.  Will  you  please 
state  the  minimum  on  the  barytas?  ,    ,       , 

Q.  30,000  pounds.— A.  Well,  from  my  knowledge  of  the  character 
of  barytas,  I  would  consider  that  not  an  unreasonable  rate. 
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Q.  Why  wouldnt  you  consider  that  an  unreasonable  rate? — A.  Be- 
cause of  its 

Q.  Unreasonably  low  I  mean. — A.  Yes,  I  understand  you.     Whilst 

30,000  pounds  has  been  fixed  as  a  minimum,  barytas  can  be  loaded  :n 

cars  of  a  greater  capacity,  to  something  near  the  capacity  of  the 

3518  car.    If  that  car  is  wrecked  in  transit,  there  is  very  little  loss — 
as  I  understand  the  nature  of  barytas;  there  is  very  little  Joss, 

because  the  barytas  could  be  reloaded  into  another  car. 

Q.  Then  one  of  the  elements  would  be  the  fact  that  you  could 
load  more,  if  you  please,  than  30,000  pounds  in  one  car;  is  that 
right?— A.  That  is  right. 

Q.  You  might  load  as  high  as  40,000  or  50,000  pounds? — A.  Pos- 
sibly in  excess  of  that. 

Q.  Well  now  that  is  an  element  in  connection  with  the  transporta- 
tion of  petroleum,  isnt  it — ^because  it  frequently  happens  that  you 
load  as  high  as  70,000  pounds  of  petroleum  in  cars,  dont  you  ? — A.  I 
have  seen  cars  loaded  in  excess  of  Y0,000  pounds  of  petroleum. 

Q.  And  that  would  be  one  reason  why  petroleum  in  carload  lots 
would  be  entitled  to  a  low  rate,  isnt  that  so? — A.  With  respect  only 
to  weight. 

Q.  Yes — that  is  all  that  I  am  asking  you  about  now — with  re- 
spect to  the  weight  in  relation  to  the  volume ;  the  fact  that  you  could 
load  70,000  or  more  pounds  in  a  given  car  would  entitle  petroleum — 
considering  that  only  one  element — to  a  low  rate? — A.  To  a  reason- 
ably low  rate,  yes  sir. 

Q.  Yes.  And  considering  only,  then,  the  weight  element  in  rela- 
tion to  bulk,  the  commodity  that  can  be  loaded  70,000  pounds  to 
the  car  is  entitled  to  a  lower  rate  than  the  commodity  that  could 
only  be  loaded  20,000  pounds  to  the  car — considering  only  that  ele- 
ment now? — A.  Just  considering  that  one  particular  element. 

3519  Q.  Yes  sir.    I  find  that  cement,  asphalt  paving  cement,  with 
a  minimum  weight  of  40,000  pounds,  has  a  7-cent  rate  between 

Chicago  and  St.  Louis.  Do  you  regard  that  as  a  high  or  a  low  rate,  or 
a  reasonable  rate  ? — A.  I  would  like  to  answer  that  with  some  quali- 
fication. 

Q.  Well  answer  first  my  question,  and  then  qualify  your  answer 
in  any  way  that  you  like. — A.  I  would  consider  that  a  low  rate. 

Q.  Now,  as  to  cement,  building,  cement  roofing,  pitch,  coal  tar  in 
crude  state,  for  roofing  purposes,  minimum  weight  40,000  pounds, 
a  7-cent  rate.  What  is  that,  in  your  judgment — a  high  or  a  low 
rate? — A.  That  is  a  low  rate,  in  my  judgment. 

Q.  Cement,  asphaltum,  shipped  in  blocks  to  be  crushed  into  pieces 
and  melted,  to  make  cement  sidewalks,  floors,  etc.,  minimum  weight 
40,000  pounds,  a  7-cent  rate ;  high  or  low  ? — A.  Low,  for  the  distance. 

Q.  The  distance  being  from  Chicago  to  East  St.  Louis? — A.  That 
is  right. 

Q.  Clay,  dry  and  ground,  in  packages,  minimum  weight  30,000 
pounds,  carload  8  cents;  high  or  low? — A.  I  would  consider  that  a 
reasonably  low  rate. 
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Q.  That  is  30,000  pounds  minimum  weight.  Flour,  minimum 
weight  30,000  pounds,  carload  rate  per  hundred  pounds  between  Chi- 
cago and  East  St.  Louis  8  cents ;  high  or  low  ? — A.  Low,  ordinarily. 

Q.  Yes — considering  the  distance. — A.  You  promised  me  that  I 
might  qualify  that 

Q.  Certainly.  You  will  have  a  chance  to  qualify  it,  in  any  way 
that  you  wish. — A.  Have  I  that  privilege  now  ? 

3520  Q.  Yes  sir. — A.  Now,  I  wanted  to  say  to  you  that  the  market- 
ing competition  regulates  largely  the  rate  question,  and  par- 
ticularly with  respect  to  cement.  It  is  one  of  the  cheapest  com- 
modities, possibly  outside  of  coal  or  ore,  that  is  being  handled  in  that 
territory,  for  the  reason  that  there  are  so  many  cement  factories 
established  and  there  is  so  much  competition  in  the  trade,  from  the 
different  points,  that  the  railroads  on  which  those  cement  factories 
are  located,  insist  on  making  low  rates  from  one  point  to  another,  in 
order  to  compete  with  a  factory  located  on  some  other  road. 

Q.  Now,  that  is  your  explanation  in  regard  to  cement? — A.  Yes 

sir. 

Q.  Now,  any  further  qualifications  to  any  of  these  answers  that 
you  have  given  so  far  ? — A.  The  marketing  condition  with  other  com- 
modities, for  instance,  flour. 

Q.  Yes. — A.  That  would  govern  in  the  making  of  rates — the  com- 
petition with  which  they  have  to  contend. 

Q.  Now  what  do  you  say  as  to  glucose,  corn  syrup,  grape  sugar, 
glucose  jelly,  sugar  syrup,  sorghum  syrup,  or  molasses,  straight  or 
mixed,  in  carload  lots,  minimum  weight  30,000  pounds,  at  the  rate 
of  9  cents,  between  Chicago  and  East  St.  Louis;  high  or  low?— A. 
Reasonably  low. 

Q.  Well,  that  is  putting  it  rather  mild  isnt  it?  Very  low,  isnt  it, 
considering  the  character  of  the  product,  and  the  lack  of  competition 
in  that  particular  commodity;  that  is  a  very  low  rate  isnt  it,  or  is 
"reasonably  low  "  about  as  strong  as  you  want  to  put  that?— A.  I 
would  put  that  "  reasonably  low." 

Q.  Very  well.     Now  what  would  you  say  as  to  glucose  refuse, 

3521  minimum  weight  40,000  pounds,  6-cents,  between  Chicago  and 
East  St.  Louis? — A.  I  would  consider  that  a  low  rate. 

Q.  What  is  glucose  refuse?— A.  I  dont  know  that  I  ever  saw  any 
of  it;  it  would  be  only  my  general  knowledge  of  glucose  and  what 
the  refuse  would  be.  I  know  to  some  extent  what  the  refuse  is  from 
sugar  beets,  and  I  presume  that  the  refuse  from  glucose  would  be  of 
a  similar  character — of  little  value. 

Q.  How  about  ice  at  8-cents  per  one  hundred  pounds,  between 
Chicago  and  St.  Louis ;  high  or  low  ?— A.  Well,  I  would  consider  that 
a  reasonable  rate  on  the  ice;  possibly  a  little  high  on  the  ice,  consider- 
ing the  local  conditions  at  St.  Louis. 

Mr.  Kellogg.  What  do  you  mean  by  "the  local  conditions? 

Witness.  The  manufacture  of  ice  at  St.  Louis. 

Mr.  Kellogg.  Competition? 

Witness.  Competition. 
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Q.  What  do  you  say  as  to  7  cents  per  one  hundred  pounds,  being 
a  reasonable  rate  on  corn  meal  between  those  two  points,  the  minimum 
weight  being  30,000  pounds ;  is  that  high  or  low  ? — A.  I  would  con- 
sider that  a  reasonable  rate. 

Q.  And  7  cents  on  mill  feed — bran  and  middlings? — A.  Well,  I 
would  be  willing  to  embrace  grain  and  its  products. 

Q.  Oatmeal,  rolled  oats,  and  rolled  wheat,  in  boxes  and  barrels, 
minimum  weight  30,000  pounds,  rate  8  cents  ? — A.  That  is  a  reason- 
able rate. 

Q.  Is  it  low  ? — A.  Eeasonably  low,  yes  sir. 

Q.  Wliat  do  you  say  as  to  7  cents  on  tile,  hollow  building  tile,  min- 
imum weight  40,000  pounds? — A.  A  low  rate. 

3522  Q.  That  is  a  low  rate,  because  that  is  an  article  which  is 
capable  of  infinite  destruction  in  the  event  of  a  wreck,  isnt 

it? — A.  There  is  a  likelihood  of  that  being  pretty  severely  damaged 
in  a  wreck. 

Q.  Yes.  So  that  would  be  a  very  low  rate  for  that  sort  of  a  com- 
modity ? — A.  It  would. 

Q.  And  the  same  as  to  tile  roofing,  minimum  weight  40,000  pounds, 
7f  cents? — A.  In  the  same  class. 

Q.  That  would  also  be  a  very  low  rate.  Now  what  do  you  say  about 
a  10-cent  rate  on  syrup  and  sugar,  with  a  minimum  weight  of  30,000 
pounds  ? — A.  I  would  say  that  was  a  reasonable  rate. 

Q.  Isnt  that  a  low  rate? — A.  Well,  when  you  consider  competition 
from  other  markets,  it  is  not  an  unreasonably  low  rate. 

Q.  Well,  just  apply  that  to  sugar.  Tell  us  what  you  mean  by  com- 
petition— in  sugar  markets,  as  between  Chicago  and  St.  l/ouis? — 
A.  Well  sugar  is  supplied  in  the  St.  Louis  market,  as  I  understand, 
from  various  other  sources. 

Q.  Wliere  ? — A.  It  comes  from  the  south,  it  comes  from  the  east ;  it 
is  moved  via  different  routes  into  St.  Louis. 

Q.  What  do  you  say  as  to  5-cents  on  building  brick? — A.  Well, 
that  is  a  very  low  rate. 

Q.  A  very  low  rate? — A.  Yes  sir. 

Q.  Between  Chicago  and  East  St.  Louis.  What  do  you  say  as  to 
6  cents  on  glucose  in  tank  cars  ? — A.  A  low  rate. 

Q.  Cotton  seed  oil,  8  cents  ? — A.  In  tank  cars  ? 

Q.  In  barrels ;  minimum  weight  27,000  pounds. — A.  That  is  a  low 
rate. 

3523  Q.  Linseed  oil  in  tank  cars,  8  cents  ? — A.  That  is  a  low  rate. 
Q.  Linseed  oil  in  barrels,  with  a  minimum  weight  of  27,000 

pounds,  8  cents  ? — A.  That  is  a  low  rate. 

Q.  Rosin,  minimum  weight  40,000  pounds,  64  cents? — A.  I  would 
consider  that  a  low  rate. 

Q.  Well,  the  fact  about  the  matter  is,  between  two  points  like 
Chicago  and  East  St.  Louis,  both  of  them  important  gate-ways,  both 
of  them  large  cities  (I  speak  of  East  St.  Louis  and  St.  Louis  as 
identical)  rates  are  very  apt  to  be  exceedingly  low,  are  they  not,  gen- 
erally 1 — A.  Not  necessarily. 
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Q.  Oh,  that  is  not  what  I  am  asking  you.  Isnt  that  so  generally  ? — 
A.  I  dont  so  understand,  that  there  should  be  any  particularly  low 
rates. 

Q.  You  dont  understand  that  ? — A.  No  sir. 

Q.  Then  you  have  no  particular  theory  by  which  you  can  account 
for  those  low  rates  on  all  of  these  commodities  where  you  have  desig- 
nated the  rates  as  being  low? — A.  Excepting  the  question  of  com- 
petition. 

Q.  That  is  the  only  theory  that  you  have  been  able  to  work  out  as 
accounting  for  that? — A.  That  is  what  is  included  largely  in  the 
making  of  those  rates. 

Q.  And  what  would  you  say  as  to  packing-house  products  in  refrig- 
erator or  ordinary  cars,  having  a  ten-cent  rate;  high  or  low? — A.  I 
could  consider  that  a  low  rate. 

Q.  Very  low,  isnt  it? — A.  Considering  the  value  of  the  property, 

yes  sir.     But  I  would  like  to  qualify  that  by  stating  that  there  a,re 

other  packing  concerns  west  of  St.  Louis,  with  which  this 

3524  no  doubt  competes. 

Q.  Well,  those  other  packing  concerns,  west  of  St.  Louis, 
belong  to  precisely  the  same  companies  as  the  packing  concerns  in 
Chicago  belong  to,  dont  they? — A.  So  far  as  I  know,  Mr.  Rosen- 
thal, but  the  railroads  are  not  the  same.  There  are  other  railroads 
competing  for  business  between  the  rivers,  that  do  not  compete  be- 
tween Chicago  and  St.  Louis. 

Q.  All  of  the  packing  houses  at  Kansas  City,  all  of  the  important 
ones,  are  the  same  as  the  packing  houses  in  Chicago  and  e^st  of 
Omaha,  isnt  that  so? — A.  Owned  by  the  same  parties? 

Q.  Yes;  Armour  &  Co.,  Swift  &  Co.,  Morris,  Cudahy,  National 
Packing  Company— the  big  five— the  S.  &  S.  ?— A.  Personally  I  dont 
know  that. 

Q.  Well,  you  know  that  as  a  matter  of  history  dont  you? — A.  I 
understand  that  to  be  the  case. 

Q.  Yes.  Your  chief,  Mr.  Durand,  once  made  an  investigation 
along  those  lines.  I  dont  suppose  you  know  anything  about  the 
rates  between  Kansas  City  and  St.  Louis  do  you,  on  packing  house 
products? — A.  I  havent  had  any  occasion  to  look  into  the  rates. 

Q.  Or  between  Omaha  and  Kansas  City  or  Omaha  and  St. 
Louis? A.  Only  a  general  knowledge.     I  havent  looked  into  those 

rates. 

Q.  Do  you  know  what  the  rate  was,  during  these  years  that  you 

have  covered,  say  from  1895  to  1905,  on  petroleupi  in  tank  cars,  from 

Toledo,  Ohio,  to  East  St.  Louis,  via  Chicago  and  common  points?— 

A.  The  rate  published,  from  Toledo  to  East  St.  Louis  on 

3525  petroleum  oil,  carloads,  was  17  cents  per  one  hundred  pounds 

so  that 

Q.  You  have  answered  the  question.— A.  All  right. 
Q.  How   far  from  Whiting,  Indiana,  is  Toledo,   Ohio?— A.  218 
miles  I  think,  by  the  short  route. 
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Q.  Is  there  a  railroad  connection  via  the  Lake  Shore,  from  Toledo 
to  Whiting? — A.  Yes  sir,  a  direct  line  of  railroad. 

Q.  And  that  17  cent  rate  between  Toledo  and  East  St.  Louis  is 
made  over  the  Lake  Shore  and  Michigan  Southern  via  Whiting,  is 
it  not? — A.  Not  necessarily. 

Q.  Well,  via  the  Chicago  switching  territory,  isnt  it? — A.  That 
would  likely  be  made  by  way  of  the  Three  I's  Railroad. 

Q.  No,  but  what  was  it  made  by? — A.  That  I  cant  tell  you.  I 
didnt  make  those  rates. 

Q.  So  if  the  rate  from  Toledo  to  East  St.  Louis,  which  is  218  miles 
further  than  it  is  from  Whiting  to  East  St.  Louis,  was  17  cents, 
what  would  you  say,  as  an  old  railroad  freight  man,  experienced  in 
your  business,  as  to  whether  18  cents  from  Whiting  to  East  St.  Louis 
would  be  a  reasonable  or  an  unreasonable  rate? — A.  I  would  con- 
sider that  18  cents  from  Whiting  to  East  St.  Louis  would  be  an 
unreasonably  high  rate  as  compared  with  17  cents  from  Toledo. 

Q.  Yes.  Well,  it  wouldnt  take  you  very  much  time  to  reach  that 
conclusion  would  it? — A.  I  think  not  sir. 

Q.  Do  you  know  what  the  rate  was  on  petroleum  in  tank  cars  from 
Chicago  to  Memphis,  via  East  St.  Louis,  from  1895,  say,  down  to 
1905? — A.  It  is  my  recollection  that  the  rate  of  18  cents  was  made 

applicable  by  way  of  East  St.  Louis. 
3526  Q.  That  is  to  say,  if  I  were  shipping  oil,  petroleum  oil,  in 
carload  lots,  from  Chicago  to  Memphis,  via  East  St.  Louis,  over 
the  Chicago  &  Alton,  from  Chicago  or  Whiting,  to  East  St.  Louis, 
and  then  from  East  St.  Louis  on  to  Memphis,  the  rate  charged  would 
be  18-cents  per  one  hundred  pounds? — A.  If  on  a  through  consign- 
ment from  Whiting. 

Q.  On  a  through  consignment  from  Whiting. — A.  I  might  qualify 
that. 

Q,.  Now,  how  far  is  Memphis  from  East  St.  Louis?  The  distance 
from  East  St.  Louis  to  Memphis,  is  a  little  over  350  miles,  isnt  it?— 
A.  It  is  315  miles  by  the  Illinois  Central. 

Q.  Do  you  know  what  the  rate  on  petroleum  was  from  East  St. 
Louis  to  Memphis  during  this  period  of  time  ? — A.  I  dont  recall  that 
I  have  had  occasion  to  look  that  up. 

Q.  Wasnt  it  12  cents? — A.  It  may  have  been. 

Q.  Will  you  look  it  up  between  now  and  tomorrow  morning,  say? 
Or  can  you  look  it  up  right  here? 

Mr.  Kellogg.  What  rate  is  that? 

Mr.  EosENTHAL.  The  rate  from  East  St.  Louis  to  Memphis. 

Q.  Now,  I  understand  you  to  say  that  the  rate  from  Whiting  over 
the  Chicago  &  Alton  to  East  St.  Louis,  and  then  via  the  Illinois 
Central  to  Memphis  was  18  cents?— A.  Speaking  from  recollection, 
yes  sir.  I  presume  that  rate  would  apply  via  either  route.  I  would 
like  to  qualify  that  answer,  Mr.  Rosenthal,  about  this  18  cent  rate 
from  Whiting  to  Memphis,  by  saying  that  that  is  one  of  the  casea 
to  which  you  allude  where  the  long  route  made  the  same  rate. 
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352Y        Q.  Is  one  of  the  cases  what?— A.  That  you  spoke  of,  as  there 
being  sometimes  a  case  where  the  long  route  made  the  same 
rate  as  the  short  line. 

Q.  Well,  for  example?— A.  That  is  an  illustration  of  that,  in  my 
judgment. 

Q.  Well,  for  example,  what  would  be  the  short  route  between 
Chicago  and  Memphis? — A.  The  Illinois  Central. 

Q.  Straight  down  by  the  Illinois  Central?— A.  Almost  straight 
down. 

Q.  How  many  miles  would  that  be?— A.  That  is  518  miles  I  think. 

Q.  That  was  an  18-cent  rate  ?— A.  Yes  sir. 

Q.  Now  take  it  via  East  St.  Louis.  How  many  miles  would  it  be?— 
A.  It  would  be  596. 

Q.  So  that  the  difference  in  distance  via  the  long  route  and  the 
short  route  from  Chicago  to  Memphis  is  what?— A.  The  difference 
between  518  and  596  miles. 

Q.  Or  78  miles?— A.  78  miles. 

Q.  Now  what  do  you  say  as  to  whether  or  not  the  18-cent  rate  from 
Chicago  to  Memphis  was  a  reasonable  rate?— A.  Compared  with 
other  rates  into  the  south,  it  was  a  reasonably  low  rate. 

Q.  Now  I  understand  you  to  say  upon  your  direct  examination, 
that  about  the  time  that  the  Whiting  Eefinery  was  completed  (m 
1889  or  1890)  the  roads  running  west  from  Chicago  refused  to  prorate 
with  the  roads  from  the  east.  Is  that  right?— A.  That  is  my  recol- 
lection of  it,  yes  sir. 

Q.  The  exact  date  was  1894,  wasnt  it,  that  they  refused  to  prorate 
as  to  Pacific  Coast  points?— A.  Oh,  you  are  speaking  of  Pacific 

Coast  points?  ,^.    .    .      .    -r,- 

3628        Q.  Yes   sir.— A.  I  was   speaking   about  Mississippi   Kiver 

points. 
Q   No— I  was  speaking  of  the  refusal  of  the  western  roads  to  pro- 
rate' to   Pacific   Coast  points.— A.  Well,   I  misunderstood  you.     I 
thought  you  had  reference  to  the  territory  beyond  Chicago. 

Q  It  was  about  1894,  wasnt  it?-A.  Well,  that  is  indicate.^  m  the 
table  that  I  prepared.    I  can  not  speak  from  memory.     (Referring  to 

paper)  Julv  16,  1894,  as  is  shown  by  this  table. 
3529         Q   And  when  was  it  that  they  refused  to  pro-rate  into  the 
Northwest?— A.  You  are  speaking  of  the  Mississippi  River 

territory?  ,,      .        ,,    ^  ■     r\  ^ 

Q.  Yes  sir.— A.  According  to  my  recollection,  that  was  m  Octo- 
ber 1899 

Q  Do 'you  know  when  the  Whiting  refinery  first  began  opera- 
tions?—A.  No.  Not  exactly.  It  was  somewhere  near  that  time;  it 
may  have  been  somewhat  later.  ^    ^-i    ,  a  n 

Q  Wasnt  it  about  1891  or  1892?— A.  I  dont  know  as  to  that  defa- 
niteiy.  I  remember  passing  through  there  when  the  plant  was  build- 
ing, but  I  cant  recall  the  date. 

Q  As  a  matter  of  fact,  I  think,  if  you  will  investigate,  you  will 
fiind'the  operations  began  about  1891.     Now  you  say  these  roads  re- 
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fused  to  pro-rate  on  petroleum.  Did  they  refuse  to  pro-rate  on  any 
other  commodities  at  that  same  time,  or  about  that  time  ? — A.  I  dont 
recall  that  they  did. 

Q.  Can  you  determine  if  you  investigate  ? — A.  Unless  I  had  some 
particular  commodity  it  would  be  difficult  to  do  that. 

Q.  Well,  what  do  you  say  as  to  coal? — A.  I  know  from  my  own 
knowledge  that  they  did  not  pro-rate  on  coal. 

Q.  So  that  the  western  roads,  the  roads  running  west  of  Chicago, 
refused  to  pro-rate  on  coal? — A.  They  have  for  a  number  of  years. 
The  rates  on  coal  to  points  beyond  Chicago  were  made  on  the  combi- 
nation of  the  rates  to  and  from  Chicago. 

Q.  Yes.    So,  then,  coal  would  be  in  the  same  class,  so  far  as 

3530  that  pro-rating  question  is  concerned,  as  petroleum? — A.  The 
rates  were  handled  similarly. 

Q.  How  about  salt  ? — A.  I  am  not  prepared  to  answer  as  to  salt. 

Q.  Will  you  be  good  enough  to  look  that  up  and  let  us  know  if 
salt  was  not  also  excluded  ? — A.  I  will  do  that. 

Q.  Now,  directing  your  attention  specifically  to  the  refusal  of  the 
western  roads  to  pro-rate  to  the  Pacific  Coast  points,  have  you  ex- 
amined your  tariffs  for  the  purpose  of  determining  whether  that 
refusal  extended  to  commodities  other  than  petroleum,  and  coal,  and 
salt? — A.  I  have  not. 

Q.  Dont  you  know  that  the  railroads,  at  or  about  the  same  time 
that  they  refused  to  pro-rate  on  petroleum  oil,  also  refused  to  pro- 
rate on  castor-oil,  on  cocoanut-oil,  on  corn,  on  rubber,  on  cottonseed, 
on  rape-seed,  on  dead  oil,  on  kalon,  on  lard-oil,  linseed,  Neatsfoot, 
resin,  on  Y.  and  tallow  oil  ?  Dont  you  know  that  at  the  same  time, 
or  about  the  same  time,  that  they  refused  to  pro-rate  on  petroleum 
oils,  that  they  also  refused  to  pro-rate  on  all  of  those  oils  that  I  have 
just  named  ? — A.  I  do  not  know  that. 

Q.  Will  you  be  good  enough  to  look  it  up  so  that  you  may  be  pre- 
pared to  testify  to  that  tomorrow  morning? — A.  Will  you  give  me 
a  list  of  the  articles? 

A.  The  stenographer  will  have  it  in  your  hands  by  evening,  or  will 
give  you  a  list  of  them. — A.  If  you  please. 

Q.  And  do  you  not  also  know  that  at  the  same  time,  or  about  the 
same  time,  that  they  refused  to  pro-rate  on  petroleum  they  also 

3531  refused  to  pro-rate  on  flake  malt,  on  coke,  on  malt,  on  rags, 
and  on  empty  drums?— A.  I  do  not.    I  did  not  look  that  up. 

Q.  So  that  the  only  thing  that  you  did  investigate  as  the  basis  of 
your  testimony  was  the  single  question  as  to  whether  and  when  these 
railroads  refused  to  pro-rate  on  petroleum  oil?  Isnt  that  so?— A. 
That  is  so. 

Q.  Why  didnt  you  extend  your  investigation  to  determine  the  ques- 
tion as  to  whether  at  or  about  the  same  time  that  refusal  was  extended 
to  a  great  many  other  commodities  ?— A.  My  investigation,  imder 
direction,  was  confined  to  the  movement  of  petroleum  oil. 

Q.  Yes.  And  that  answers  my  question,  doesnt  it?— A.  That  is 
intended  as  an  answer,  yes  sir. 
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Q.  Now,  where  there  is  a  commodity  rat«  and  a  class  rate  in  exist- 
ence at  the  same  time,  which  rate  prevails  ? — A.  The  lower. 
Q.  The  lower  of  the  two  ? — A.  The  lower  of  the  two. 
Q.  And  which  is  the  lower  of  the  two  almost  universally  ? —A. 
Generally  speaking,  the  commodity  rate. 

Q.  Yes. — A.  There  are  exceptions  to  that,  however. 
Q.  Does  a  class  rate  ever  cancel  a  commodity  rate  unless  the  class 
rate  specifically  so  states? — A.  And  unless  they  are  lower. 
Q.  Yes. — A.  I  might  add  that. 

Q.  Very  well.     Then,  your  answer  is  that  a  class  rate  never 
3532     cancels  a  commodity  rate  unless  the  commodity  rate  is  specific- 
ally named  in  the  cancelling  class  tariff  or  unless  the  class  rate 
is  lower  than  the  old  commodity  rate? — A.  Yes  sir. 

Q.  Now,  one  other  general  question  based  on  your  large  experience, 
Mr.  Schindler,  as  a  freight  man.  It  frequently  happens,  does  it  not, 
thkt  published  and  filed  tariffs,  by  different  routes,  between  the  same 
points  show  different  rates  on  the  same  commodities? — A.  Oh,  yes 
sir;  that  is  correct. 

Q.  So  that  in  your  long  experience  you  have  frequently  found  that 
between  two  given  points  connected  by  different  routes,  that  there 
are  different  tariff  rates  on  the  same  commodity,  some  higher  and 
some  lower  ? — A.  The  rates  may  vary  via  a  different  routes. 

Q.  Yes  sir.  And  the  shipper  who  has  knowledge  enough  to  under- 
stand freight  tariffs  and  to  properly  investigate  them  would  get  fhe 
benefit  of  the  lower  rate  as  against  the  other  chap  who  didnt  have 
that  same  amount  of  understanding;  he  would  pay  the  higher  rate, 
isnt  that  so  ?— A.  That  has  been  my  experience. 

Q.  You  testified  here  to  a  great  many  hundreds  of  different  tariffs, 
did  you  not? — A.  I  suppose,  combined,  there  would  be  several  hun- 
dred. 

Q.  These  various  tables  that  you  have  offered,  or  tbat  have  been 
offered  while  you  have  been  on  the  stand  by  Government  counsel, 
which  were  made 'or  checked  by  you,  are  made  from  many  hundreds 
of  tariffs?— A.  All  the  tariffs  applying  on  the  commodity  between 
these  points  have  been  searched  for. 

Q.  Do  you  know  whether  any  of  those  tariffs  concerning 
3533  which  you  have  testified,  were  ever  posted  by  any  of  the  rail- 
way companies  at  the  time  the  rates  were  supposed  to  have 
been  made  in  the  tariffs?— A.  You  mean  by  posting  in  the  stations? 
Q.  Yes  sir,  in  accordance  with  Section  6,  if  you  please,  of  the  In- 
terstate Commerce  Act  that  you  are  no  doubt  familiar  with.— A.  I 
have  seen  some  tariffs  posted  in  stations. 

Q.  Some  of  these  particular  tariffs  that  you  have  investigated?— 
A.  I  believe  not ;  none  of  these  particular  tariffs. 

Q.  You  havent  any  knowledge  on  that  subject?— A.  My  search 
for  tariffs  and  references  has  been  confined  to  the  Interstate  Com- 
merce Commission. 
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Q.  And  all  you  know,  then,  is  that  these  tariffs  concerning  which 
j'ou  have  testified  were  filed  with  the  Interstate  Commerce  Commis- 
sion?— A.  Yes  sir. 

Q.  But  whether  they  were  ever  properly  posted  by  the  railway 
company,  you,  of  course,  dont  pretend  to  say? — A.  ^Vhether  they 
were  posted  or  distributed  I  have  no 

Q.  No  knowledge  whatever? — A.  No  personal  knowledge. 

Q.  So  that  we  may  have  it  in  the  record  in  this  .case,  I  wish  you 
would  explain,  if  you  can,  what  is  meant  by  the  Chicago  switching 
territory. — A.  I  can  give  you  my  personal  understanding  of  that, 

Mr.  Rosenthal. 
3634  Q.  Yes;  do  that,  if  you  please. — A.  That  is,  that  there  is 
a  prescribed  district  within  the  bounds  of  Chicago  from  which 
switching  rates  are  made ;  that  is,  a  prescribed  rate  per  car,  with  pos- 
sibly a  minimum  fixed ;  and  that  tariffs  are  published  showing  those 
rates  between  the  different  points. 

Q.  Now  let  me  ask  you  a  few  questions  about  that.  Chicago, 
which  is  a  city  of  about  two  millions  of  inhalaitants,  is  a  very  large 
railroad  centre,  with  some  eighteen  or  twenty  roads  centreing  in 
there,  is  it  not? — A.  I  should  think  there  were  that  many  railroads 
there. 

Q,.  Or  possibly  twenty-five  or  thirty.  Now,  rimning  all  the  way 
around  Chicago,  except  on  the  side  that  Lake  Michigan  is  on,  is 
what  is  known  as  the  Belt  Line  road,  isnt  that  so? — A.  There  are 
a  number  of  switching  roads;  I  dont  know  the  definite  location  of 
all  those  roads. 

Q,.  And  around  Chicago,  within  a  distance  of  say  fifteen,  twenty 
or  twenty-five  miles  from  the  centre  of  the  city,  there  are  a  great 
many  little  industrial  towns,  like  Pulhnan,  South  Chicago,  Hege- 
wisch,  and  Wliiting;  is  that  not  so? — A.  That  is  so. 

Q.  And  in  these  various  little  towns  there  are  different  little  indus- 
trial enterprises? — A.  Yes  sir. 

Q.  And  these  little  industrial  towns  about  Chicago  connect,  by  one 
road  or  another,  with  this  Belt  Line?— A.  With  the  different  Belt 

lines. 
3535        Q.  And  it  is  common  practice,  and  has  been  for  a  great  many 
years,  with  respect  to  most  commodities,  is  it  not,  to  apply  the 
Chicago  rate  to  those  little  industrial  towns  that  I  have  described?— 
A.  Generally  speaking. 

Q.  Now,  the  limits  of  the  city  of  Chicago  extend  right  to  the 
Indiana  state  line,  do  they  not?— A.  I  cant  answer  definitely  as  to  the 
limits  of  the  corporation  of  Chicago.  I  will  say,  though,  that  it  does 
extend  very  nearly  to  the  Indiana  state  line. 

Q.  Have  you  ever  been  to  Hammond? — A.  I  have  been  through 
Hammond. 

Q.  Is  it  not  true  that  Hammond  is  right  on  the  line  between 
Illinois  and  Indiana,  and  that  West  Hammond  is  in  Illinois,  and 
East  Hammond  is  in  Indiana,  and  that  West  Hammond  is  a  part  of 
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the  city  of  Chicago?— A.  That  may  be  the  case,  but  I  dont  have 
personal  knowledge  of  it. 

Q.  Now,  Wliiting,  that  we  have  been  speaking  about,  is  one  of 
these  little  industrial  towns  that  lies  right  over  the  Indiana-Illinois 

state  line? — A.  I  so  understand. 
3536        Q.  When  you  were  upon  the  stand  yesterday  afternoon,  just 
before  adjovirnment,  the  last  thing  that  was  shown  you  was  a 
Pennsylvania  percentage  sheet.  Have  you  got  that  with  you  now  ? — 
A.  I  have  that. 

The  paper  produced  by  the  witness  was  marked  Defendants'  Ex- 
hibit 6,  on  a  slip  of  paper  attached  thereto. 

Q.  I  show  you  Defendants'  Exhibit  6.  What  is  that?— A.  That 
purports  to  be  a  percentage  sheet,  No.  39,  issued  by  the  Pennsylvania 
Kailroad.    It  is  not  necessary  to  read  the  cancelling  part  ? 

Q.  No  sir.  Is  that  the  same  percentage  sheet  that  was  shown  you' 
by  Mr.  Kellogg  when  he  was  examining  you  yesterday  afternoon? — 
A.  It  is. 

Q.  Did  you  forget  to  put  that  in  this  morning  ? 

Mr.  Kellogg.  No,  I  didnt  ask  him,  Mr.  Rosenthal. 

A.  I  wasnt  asked  to  put  it  in. 

Q.  You  were  not  asked  anything  about  it  this  morning? — A.  No 
sir. 

Q.  You  took  the  night  to  examine  it,  I  understood  you  to  say? — 
A.  I  examined  it  this  afternoon. 

Q.  Well,  yesterday  afternoon  you  asked  that  you  might  have  the 
afternoon  and  evening  or  the  morning  to  examine  it. 

Mr.  Kellogg.  No,  I  asked  that.    He  didnt  ask  anything  of  the  kind. 

Q.  Well,  Government  counsel  asked  you  that.  You  remember  that, 
do  you  ? — A.  There  was  something  similar  to  that. 

Q.  And  did  you  examine  it? — A.  I  have  examined  it,  yes  sir. 
3567        Q.  And  when  did  you  examine  it? — A.  I  examined  it  this 
morning. 

Q.  While  you  were  still  being  exapiined  by  Mr.  Kellogg?— A. 
Prior  to  examination  this  morning. 

Mr.   Rosenthal.  I  offer  in   evidence  Defendants'  Exhibit  6. 

Mr.  Kellogg.  I  object  to  it  as  immaterial  and  because  it  was  not 
filed  with  the  Interstate  Commerce  Commission. 

Mr.  Rosenthal.  And  I  offer  it  with  the  understanding  that  a  copy 
may  be  substituted. 

Mr.  Kellogg.  Certainly;  no  objection  to  that.  Was  this  division 
sheet  filed  with  the  Interstate  Commerce  Commission? 

Witness.  I  understand  not. 

Mr.  Kellogg.  There  is  no  doubt  about  it. 

Mr.  Rosenthal.  I  think  not. 

Q.  Burlington,  Vermont,  is  located  on  Lake  Champlain,  isnt  it?— 
A.  I  dont  know  the  exact  location,  but  very  nearly.  I  think  right  on 
Lake  Champlain,  or  very  nearly  there. 
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Q.  And  there  is  an  all-water  route  from  New  York  City  right  up 
to  Burlington,  is  there  not? — A.  I  understand  there  is  an  indirect 
route. 

Q.  A  direct  all-water  route,  is  there  not,  straight  up  the  Hudson 

River,  through  the  canal  to  Lake  George A.  I  am  not  prepared 

to  ansAver  that  question. 

Q.  And  up  Lake  George  and  Lake  Champlain  to  Burlington  ?  Isnt 
that  about  as  dead  straight  north  and  south  line  as  you  can  draw 
the  line  ? — A.  I  havent  had  occasion  to  look  up  the  water  route,  and 

I  am  not  prepared  to  answer  that  question. 
3538        Q.  Now,  a  large  city  that  is  located  upon  a  water  route 
usually  gets  advantageous  freight  rates,  doesnt  it? — A.  That 
would  be  a  factor  in  the  making  of  rates. 

Q.  Yes,  no  doubt,  and  a  very  important  one ;  isnt  that  so  ? — A.  Yes 
sir. 

Q.  Will  you  turn  to  Petitioner's  Exhibit  618,  and  see  if  you  can 
point  out  on  that  exhibit  any  other  town  or  city  besides  Burlington 
that  is  located  on  a  water  route. — A.  I  will  have  to  look  up  th^  map 
to  see,  to  answer  that  question. 

Mr.  Kellogg.  Answer  the  question  if  you  can. 

Witness.  I  cant  answer  that  question  definitely;  but,  so  far  as  I 
know,  those  other  points  were  interior  points. 

Q.  Are  interior  points.  Mr.  Schindler,  you  were  once  general 
freight  agent  on  somie  road  running  ou.t  of  Cincinnati,  were  you 
not? — A.  The  Cincinnati  &  Northern,  yes  sir. 

Q.  Where  did  that  road  run  from — Cincinnati? — A.  Its  own  ter- 
minus, the  southern  terminus,  was  Franklin,  Ohio.  We  had  trackage 
arrangements  over  the  Big  Four  Eailroad  into  Cincinnati,  and  part 
of  the  time  over  other  roads  into  Cincinnati. 

Q.  So,  it  ran,  with  the  track  terminals  from  Cincinnati,  north 
into  Ohio? — A.  North  into  Jackson,  Michigan. 

Q.  Through  Ohio  to  Jackson,  Michigan  ?— A.  And  there  was  also 
a  line  extending  from  Toledo  to  Allegan,  Michigan. 

Q.  Were  you  the  general  freight  agent  of  that  road?— A.  I  was 
for  a  number  of  years. 

Q.  During  what  years?— A.  From  1889  to  1895,  and  again  as 
3639  general  freight  agent  from  May,  1898,  until  February,  1902. 
There  was  an  interval  between  in  which  I  was  general  pas- 
senger agent  only.  During  the  other  time  I  was  both  general  pas- 
senger and  frieght  agent.  That  road  was  originally  known  as  the 
Cincinnati,  Jackson  &  Mackinaw  Railroad. 

Q.  You  got  a  great  deal  of  your  freight  business  from  southern 
railroads,  that  came  up  from  the  South  into  Cincinnati,  which  was 
the  gateway  there,  did  you  not?— A.  We  got  considerable,  yes  sir. 

Q.  Well,  now,  during  the  time  that  you  were  general  freight  agent 
there,  in  connection  with  any  freight  "that  came  up  from  the  South 
on  through  consignments  to  different  points  in  Ohio  over  your  line, 
did  it  ever  happen  to  you  that  you  issued  a  state  tariff  from  Cincin- 
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nati  or  Franklin  on  to  the  terminal  point  of  that  shipment  in  Ohio  ? — 
A.  We  had  tariffs  applying  from  Cincinnati  to  various  points  in 
Ohio. 

Q.  Yes,  and  commodity  tariffs? — A.  Yes,  sir. 

Q.  Filed  with  the  Interstate  Commerce  Commission? — A.  So  far 
as  I  know,  since  1887  these  tariffs  were  filed  with  the  Interstate  Com- 
merce Commission  because  they  usually  embraced  points  in  other 
states. 

Q.  No,  but  I  am  talking  about  commodity  tariffs  between  Cincin- 
nati and  points  entirely  within  the  state  of  Ohio. — A.  I  don't  recall 
that  we  issued  such  tariff  confining  it  entirely  to  the  state  of  Ohio. 

Q.  You  don't  remember  ? — A.  I  don't  recall  that  we  did. 

Q.  Well,  now,  if  you  will  be  good  enough  between  now  and 
3540    to-morrow  morning  to  look  up  these  various  things  that  I  have 
asked  you  to  look  up,  providing,  of  course,  you  get  the  time  to 
do  so. — A.  I  will  try  to  do  that. 

Mr.  EosENTHAL.  Subjcct  to  that,  I  am  through  with  my  cross-ex- 
amination. 

Kedirect  examination  by  Mr.  Kellogg  : 

Q.  Now,  referring  to  this  question  of  Grand  Junction:  I  don't 
know  as  I  understood  you  in  answer  to  Mr.  Kosenthal.  In  your  di- 
rect-examination I  understood  you  to  say  that  you  did  examine  a 
month's  billing  of  other  commodities  on  the  Southern  Railway  to  see 
if  any  other  commodities  were  shipped  on  that  route  of  Chicago  & 
Eastern  Illinois,  Evansville,  &  Terre  Haute,  and  Illinois  Central  to 
Grand  Junction  ?— A.  I  did  so  state. 

Q.  And  what  did  you  find?— A.  I  found  but  the  one  car,  of  other 
than  the  oil,  moving  by  that  route. 

Q.  Did  you  examine  the  records  of  the  Illinois  Central  for  any 
definite  length  of  time  to  see  if  there  was  any  other  blind-billing  than 
this  on  oil?— A.  I  examined  the  freight-received  book  of  the  Illinois 
Central  Railroad  at  Grand  Junction  for  a  period  of  several  years  to 
find  out  as  to  the  movement  of  oil  into  Grand  Junction. 
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Q.  Did  you  find  any  otlier  commodity  than  oil  blind-billed  ? — A.  I 
did  not. 

Q.  Did  you  examine  the  way-bills  to  see? — A.  I  examined 
3541     the  freight-received  book  and  ran  over  that  carefully,  and  the 
only  articles  we  found  billed  we  simply  "  Paid  "  without  show- 
ing the  rate  or  the  amount  of  freight,  were  these  shipments  of  oil. 

Q.  Did  the  transfers  of  this  oil  from  the  Illinois  Central  to  the 
Southern  Railway  show  what  rate  it  had  paid  north  of  Grand  Junc- 
tion ? — A.  There  were  no  transfers  made. 

Q.  Were  there  on  other  commodities? — A.  No,  sir. 

Q.  In  the  shipment  of  oil  that  Mr.  Rosenthal  asked  you  about:  it 
is  made  in  the  Union  Tank  Line  cars  almost  exclusively,  isn't  it? — 
A.  Mainly. 

Q.  From  Whiting  to  East  St.  Louis  I  am  talking  about  now. — 
A.  I  discovered  from  the  billing  that  almost  invariably  the  oil  was 
billed  in  tank  cars  of  the  Union  Tank  Line,  excepting  in  some  in- 
stances oil  in  barrels  was  forwarded  in  the  cars  belonging  to  the 
various  railroads. 

Q.  Was  there  any  return  freight  for  the  Union  Tank  Line  cars 
from  St.  Louis  to  Chicago? — A.  I  am  hardly  competent  to  answer 
that  question,  because  I  never  handled  any  traffic  between  Chicago 
and  St.  Louis. 

Q.  Do  you  know  of  any? — A.  I  don't  know  of  any. 

Mr.  Rosenthal.  He  says  he  is  not  competent  to  answer  the  ques- 
tion. 

Q.  What  is  the  danger  in  hauling  oil,  particularly — the  risk  of  the 
loss  of  the  freight,  or  what? — A.  The  danger  of  loss  by  fire  and  of 
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loss  of  other  freight  in  the  same  train,  and  the  jeopardizing  of  other 
property  generally. 

3542  Q.  If  the  car  is  smashed  I  suppose  the  freight  is  all  gone, 
isn't  it? — A.  Usually  lost;  and  the  danger  of  that  oil  catching 

fire  and  burning  other  property  is  great. 

Q.  When  the  oil  is  lost,  of  course  the  railroad  has  to  pay  for  it  ? — 
A.  Yes,  sir;  that  has  been  my  experience,  where  we  lost  it. 

Q.  Speaking  about  the  New  Haven  road's  objection  to  pro-rating 
on  oil  on  account  of  danger  to  the  floats  and.  the  barges  in  the  New 
York  harbor,  they  do  pro-rate  on  oil  now,  don't  they? — A.  They  do. 

Q.  And  have  since  1906  ? — A.  Yes,  sir. 

Q.  Did  Mr.  Todd  make  any  statement  about  this  pro-rating  other 
than  the  one  you  have  referred  to  ? 

Mr.  Martin.  I  object  to  so  much  of  that  evidence  as  pertains  to 
anything  since  the  filing  of  the  bill  in  this  case,  as  not  being  sustained 
by  any  pleading  in  the  case. 

Q.  Did  Mr.  Todd  make  any  further  statement  about  their  refusing 
to  pro-rate  at  that  same  time?  (Handing  witness  paper.) — A.  He  did. 

Q.  What  did  he  say  ?— A.  He  said,  "  The  practical  effect  up  to 
now  " — the  date  of  this  interview  was  in  September,  1905,  September 
22,  1905—"  not  the  entire  effect,  but  the  practical  effect  has  been  until 
now  to  largely  throw  the  business  into  the  hands  of  the  Standard  Oil 
Company." 

Q.  Is  that  all  he  said  on  that  subject?— A.  No,  sir.  I  didn't  read 
all  of  it. 

Q.  Did  he  say  anything  about  the  Standard  not  wanting 

3543  them  to  pro-rate?- A.  He  did. 

Mr.  Rosenthal.  I  object  to  any  statement  Mr.  Todd  may 
have  made  to  Mr.  Schindler,  upon  the  ground  that  it  is  entirely 
hearsay. 
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Q.  Well,  what  did  he  say  about  that?— A.  About  the  pro-rating? 

Q.  Yes,  about  the  Standard  not  wanting  them  to  pro-rate. 

Mr.  Rosenthal.  I  object  to  that  upon  the  same  grounds,  that  it  is 
hearsay. 

A.  In  answer  to  Mr.  Garfield's  question 

Mr.  EosENTHAL.  Just  a  minute.    Were  you  there? 

Witness.  Yes,  sir.  In  answer  to  this  question  of  Mr.  Garfield,  "As 
regards  the  making  of  an  oil  rate:  have  you  at  any  time  had  any 
conference  with  the  Standard  Oil  officials  other  than  the  one  to  which 
you  refer  when  the  advance  was  made  in  the  Wilson  Point  rate, 
relative  to  rates  or  oil  classification?"  Mr.  Todd  answered:  "  I  have 
talked  with  them,  as  we  talk  with  all  our  large  shippers  from  time  to 
time.  After  that  advance — I  had  quite  a  lively  time— and  whether  it 
was  because  they  were  mad  or  not,  the  subject  has  not  been  referred 
to  since  those  rates  were  put  in.  Of  course  they  have  wanted  us  not  to 
pro-rate  on  oil." 

Q.  He  stated  that,  did  he?— A.  Sir? 

Q.  That  is  what  Mr.  Todd  stated  ?— A.  Yes.  There  is  something 
more  in  that ;  I  didn't  read  the  whole  of  it. 

Q.  Read  it  all. — A.  (Reading)  "  I  have  talked  with  them  to  a  very 
small  extent.  I  didn't  know  that  Mr.  Page,  for  instance — 
3544  he  was  their  freight  man — I  didn't  know  for  two  years  after  he 
had  given  up  the  handling  of  their  freight  matters  that  he  had 
given  it  up.  Now,  that  gives  you  a  better  idea  than  anything  else. 
I  cannot  say  I  never  have  discussed  it,  but  I  can  almost  say  there  has 
been  no  discussion." 

Mr.  Rosenthal.  Are  you  through  with  that? 

Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  May  I  see  that? 

Mr.  Kellogg.  Yes.  (Handing  to  Mr.  Rosenthal  the  statement 
from  which  the  witness  read.) 


SCHINDLEa.  1769 

Q.  He  did  state  that  they  objected  on  account  of  the  danger  to 
the  barges,  did  he? 

Mr.  EosENTHAL.  I  objcct  to  that  as  leading. 

Mr.  Kellogg.  Well,  you  asked  him  this  morning,  and  he  said  he 
wasnt  clear. 

Mr.  EosENTHAL.  And  I  object  to  it  upon  the  ground  that  it  has 
been  covered,  and  that  it  is  hearsay. 

Mr.  Kellogg.  The  witness  said  he  wanted  to  refresh  his  memory, 
and  I  asked  him  if  he  has  done  so.  If  you  dont  want  it,  well  and 
good ;  I  thought  it  was  only  fair  to  the  witness. 

Witness.  He  said,  "  The  principal  governing  factor  "  not  pro- 
rating "  was  that  of  safety ;  in  other  words  oil  is  more  or  less  of  a 
ticklish  thing  to  handle." 

Q.  What  did  he  say  as  bearing  on  that  subject?    Put  it  all  in. 

Mr.  EosBNTHAL.  I  make  the  same  objection  that  I  made  hereto- 
fore, to  wit ;  that  it  is  hearsay  and  not  re-direct. 

Mr.  Kellogg.  I  suggest  you  look  that  over  to-night,  Mr. 

3545  Eosenthal,  and  I  will  look  over  another  copy,  and  ask  him  in 
the  morning ;  it  will  save  time. 

Q.  What  are  the  rates  from  Wliiting  to  Eock  Island  and  Clinton 
and  other  Mississippi  Eiver  crossings? — A.  16  cents  a  hundred 
pounds. 

Q.  What  is  the  distance? — A.  I  am  not  prepared  to  state  as  to 
the  distance. 

Q.  Well,  approximately? — A.  250  miles. 

Q.  It  is  less  than  it  is  to  St.  Louis? — A.  Yes  sir.  That  distance 
I  am  only  speaking  of  in  a  general  way. 

Q.  That  is,  the  distance  from  Whiting  to  Eock  Island,  or  the 
Mississippi  Eiver  points,  Dubuque  and  those  points,  is  less  than  it 
is  to  St.  Louis,  isnt  it?— A.  That  is  my  judgment  of  it,  yes,  without 
looking  into  it. 

Q.  It  is  not  any  further,  anyhow  ?— A.  I  should  say  not. 

Q.  The  rate  is  15  cents  a  hundred? — A.  The  rate  was  15  cents  a 
hundred  at  the  time  when  those  were  compiled,  and  I  believe  that  is 
the  rate  at  present. 

Q.  Well,  substantially  that?— A.  Yes. 

Q.  Now,  I  think  Mr.  Eosenthal  said  that  the  Whiting  refinery 
started  up  sometime  in  1891.  I  ask  you  if,  on  March  2,  1891,  the 
rates  east  of  Chicago  vv-ere  raised  as  compared  with  Chicago ;  in  other 
words,  if  after  that  time  the  rates  east  were  any  higher  than  the 
rates  from  Chicago  to  Pacific  Coast  terminal  points. 

Mr.  Eosenthal.  What  do  you  mean  by  that? 

3546  Mr.  Kellogg.  I  mean  this :  Prior  to  1891  the  rates  from  that 
whole  central  territory,  Cleveland,  Toledo,  Chicago,  to  Cali- 
fornia points,  have  been  the  same.     After  March  2nd 

Mr.  Eosenthal.  You  proved  that  on  the  direct-examination. 
Mr.  Kellogg.  Yes. 

Mr.  Eosenthal.  That  same  question  you  asked  on  the  direct. 
Mr.  Kellogg.  I  think  so,  but  I  am  not  sure. 
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Witness.  On  March  2nd,  1891,  the  rates  on  petroleum  from  points 
east  of  Chicago,  that  it,  from  Toledo,  Cleveland  and  Pittsburg,  were 
made  on  a  basis  of  the  local  rates  to  Chicago  added  to  the  rate  from 
Chicago. 

Q.  But  they  were  through  rates,  were  they? — A.  They  were 
through  rates. 

Q.  Do  you  know  of  any  oil  refinery  in  St.  Louis? — A.  I  do  not. 

Q.  Is  there  one  there  ? — A.  I  dont  understand  there  is. 

Q.  And  there  is  no  competing  refinery  at  St.  Louis? — A.  No  sir, 
I  never  understood  there  was  any  oil  refinery  at  St.  Louis. 

Q.  Do  you  understand  that  the  percentage  sheet  which  Mr.  Eos- 
enthal  offered  in  evidence  as  Defendants'  Exhibit  6,  has  any  effect 
on  the  routing  of  the  freight,  or  if  the  railroads  route  it  to  suit 
themselves? — A.  A  billing  agent,  in  the  absence  of  any  other  instruc- 
tions, in  billing  freight  according  to  the  tariffs  between  those  points, 
would  be  governed  by  the  percentage  sheet. 

Q.  But  what  is  there  to  prevent  them  changing  it  any  day. — ■ 

3547  A.  The  percentage  sheet  is  merely  an  agreement  as  between 
the  roads  directly  interested  as  to  the  division  of  the  rate  and 

the  route,  that  may  be  modified  at  will,  at  the  pleasure  of  either  rail- 
road with  the  consent  of  the  others  interested. 

Mr.  Rosenthal.  It  is  not  the  custom  to  file  percentage  sheets  with 
the  Interstate  Commerce  Commission  at  all,  is  it? 

Witness.  No  sir. 

Mr.  Rosenthal.  And  never  has  been? 

Witness.  It  is  not  required,  as  I  understand  it. 

Mr.  Rosenthal.  That  is,  the  Commission  has  specifically  ruled 
that  it  is  not  required ;  isnt  that  so  ? 

Witness.  It  is  my  understanding  that  the  ruling  of  the  Commis- 
sion does  not  require  the  filing  of  percentage  sheets  as  between  the 
respective  roads. 

Mr.  Rosenthal.  Unless  the  Commission  specifically  calls  for  a 
particular  sheet  ? 

Witness.  Yes  sir. 

Q.  I  show  you  the  tariff.  Exhibit  619,  from  Olean  to  Rochester,  and, 
in  the  absence  of  the  division  sheet  being  filed  with  the  Commission, 
I  ask  you  if  that  is  a  tariff  rate  by  any  route  from  Olean  to  Roches- 
ter ?  I  mean  any  route  of  those  two  railroads  filing  a  tariff.— A.  I 
cant  answer  as  to  what  the  decision  of  the  Interstate  Commerce  Com- 
mission would  be. 

Q.  No,  no;  what  is  your  opinion? — A.  I  would  have  to  be  gov- 
erned by  this  note  on  here,  "  Route  in  accordance  with  agreed  per- 
centages," and  look  up  the  percentages  before  I  could  designate  the 
route. 

3548  Mr.  Rosenthal.  That  is,  the  percentages  as  shown  in  the 
percentage  sheet  of  Defendants'  Exhibit  6? 

Witness.  The  percentage  sheet  by  which  these  roads  are  governed, 
which,  I  understand,  is  that  percentage  sheet. 
Mr.  Rosenthal.  Defendants'  Exhibit  6  ? 
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Witness.  Yes  sir. 
Mr.  KEivtoGG.  That  is  all. 

Mr.  EosENTPiAL.  That  is  all,  subject, to  what  you  are  going  to  look 
up  for  lis. 

An  adjournment  was  here  taken  until  the  morning  of  Saturday, 
February  1,  1908,  at  10  o'clock. 


3549  Hearing  Room,  Interstate  Commerce  XHommission, 

Washington,  D.  G.,  February  1, 1908, 10  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg 
and  J.  Harwood  Graves;  on  behalf  of  the  Defendants,  Mr.  Moritz 
Rosenthal. 

E.  D.  DuRAND,  recalled. 

Cross-examination  by  Mr.  Rosenthal: 

Q.  Your  position  is  not  one  that  is  connected  with  the  Interstate 
Commerce  Commission,  is  it? — A.  Not  at  all. 

Q.  As  Deputy  Commissioner  of  Corporations,  your  work  has  to 
do  with  general  statistical  matter  relating  to  corporations  ? — A.  With 
that  and  with  general  economic  information  relating  to  corporations. 

Q.  How  old  a  man  are  you  ? — A.  36. 

Q.  Have  you  ever  worked  for  a  railroad  company  ? — A.  I  have  not. 

Q.  Or  for  a  Freight  Traffic  Association  ? — A.  No. 

Q.  Or  a  Passenger  Traffic  Association? — A.  No. 

Q.  Have  you  ever  had  any  practical  experience  as  a  rate-clerk  or  a 
rate-mai»? — A.  No,  other  than  as  a  rate  investigator  in  connection 
with  the  Bureau  of  Corporations. 

Q.  That  is  to  say,  in  your  position  as  Deputy  Commission  of  Cor- 
porations you  have  investigated  rate  questions  and  tariffs,  along  the 
lines  of  what  you  have  testified  to  in  your  direct-examinations? — A. 
Exactly. 

3550  Q.  But  as  for  practical  experience,  you  have  had  none  at 
all  ? — A.  Not  as  an  employe  of  any  railroad  or  in  any  capacity 

connected  with  the  operation  of  railroads.  I  do  not  want  to  interpret 
the  words  "  practical  experience  "  further  than  to  say  exactly  what 
I  have  done. 

Q.  Certainly.  The  subject  of  making  railroad  freight  rates  is 
generally  regarded  by  practical  railroad  men  as  an  exceedingly  diffi- 
cult subject,  is  it  not? — A.  Undoubtedly. 

Q.  And  that  is  one  of  the  great  questions  now  before  the  country, 
is  it  not — the  practical  disposition  of  that  whole  field? — A.  It  cer- 
tainly is. 

Q.  I  dont  suppose  you  ever  attended  any  conferences  of  rate  traffic 
officials,  have  you  ? — ^A.  No. 

Q.  Or  ever  heard  discussed,  at  any  conferences,  this  general  sub- 
ject matter  of  the  making  of  rates  ? — A.  Not  any  conferences  among 
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railroad  oificials.  I  have  had  conferences  between  myself  and  rail- 
road oificials,  bearing  on  the  general  question  as  well  as  on  the  par- 
ticular question  as  to  petroleum  rates. 

Q.  Seeking  to  get  what  information  you  could,  in  educating  your- 
self upon  the  general  subject  matter? — A.  That  is  quite  right,  and 
getting  their  opinions  and  views  on  general  traffic  questions. 

Q.  Your  general  knowledge,  then,  of  rates  and  tariffs,  and  the 
making  of  rates,  is  academic  rather  than  practical? — A.  That 

3551  is  a  question  of  language  which  I  do  not  care  to  interpret.    I 
do  not  know  what  "  academic  "  means  in  your  mind,  or  "  prac- 
tical "  either. 

Q.  Have  you  had  occasion,  in  the  course  of  your  investigation  and 
study  of  these  matters,  to  learn  how  many  freight  tariffs  there  are 
on  file  with  the  Interstate  Commerce  Commission  ? — A.  Only  by  hear- 
say. I  know  there  are  a  very  large  number,  from  observation  and 
seeing  a  great  many ;  but  how  many,  I  could  only  say  from  hearsay. 

Q.  Several  millions  ? — A.  I  can  only  say  from  hearsay,  that  is  all. 

Q.  Well,  what  is  the  hearsay  on  that  subject? — A.  I  have  heard 
that  there  are  several  millions. 

Q.  You  never  counted  them  ? — A.  I  never  counted  them. 
Mr.  Rosenthal.  Well,  I  guess  that  is  all. 

3552  LuTHEE  CoNANT,  Jr.,  called  on  behalf  of  the  Petitioner,  be- 
ing duly  sworn,  testified  as  follows: 

Direct-examination  by  Mr.  Keli.ogg  : 

Q.  What  is  your  business? — A.  Special  Examiner  of  the  Bureau 
of  Corporations. 

Q.  Did  you,  with  Mr.  Robertson,  examine  the  way-bills  in  the 
office  of  the  Pennsylvania  Railroad  Company,  showing  shipments 
of  oil  from  Olean  to  Rochester,  to  Genesee  Junction,  to  Buffalo,  and 
to  other  points,  by  the  Vacuum  Oil  Company  ? — A.  This  oil  was  blind- 
billed,  and  I  examined  the  blind-billing  for  such  shipments. 

Q.  "What  do  you  mean  by  "blind-billing?" — A.  I  mean  a  bill 
which  shows  the  car  number,  and,  in  this  case,  the  weight  of  the  car, 
but,  particularly,  does  not  show  the  rate. 

Q.  Well,  it  was  a  way-bill,  was  it  not  ? — A.  In  form  it  was  prac-  ^ 
tically  the  same  as  a  way-bill.     The  distinction  is  that  the  freight 
rate  is  not  entered,  as  I  understand  it. 

Q.  Were  these  original  tissxie  copies  in  the  office  of  the  Pennsyl- 
vania Railroad? — A.  They  were  tissue  copies,  either  impressions  or 
typewritten  carbons  made  out  at  the  time  of  the  original  way-bill; 
and  I  might  say  that  we  were  repeatedly  informed ■ 

3553  Mr.  Rosenthal.  Just  wait  a  minute. 

Mr.  Kellogg.  Dont  say  what  you  were  informed. 

Mr.  Rosenthal.  You  will  get  along  better  if  you  will  just  answer 
Mr.  Kellogg's  questions  without  making  a  speech  in  connection  with 
every  answer. 

Q.  Just  say  what  you  examined — whether  they  were  original  car- 
bon tissues  or  impression  copies. — A.  They  were. 
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Q.  Between  what  dates  did  you  examine  those? — A.  I  examined 
them  particularly  for  the  month  of  December,  1904,  and  more  or  less 
generally  for  the  entire  year  1904,  the  more  careful  examination  be- 
ing made  by  those  associated  with  me. 

Q.  Mr.  Eobertson? — A.  Mr.  Eobertson  and  his  assistants. 

Q.  Did  you  last  night  examine  ExMbit  611,  which  was  introduced 
in  evidence  here,  showing  a  way-bill  by  the  Pennsylvania  Railroad 
of  certain  cars  from  Olean  to  Rochester? — A.  I  examined  such  a 
way-bill.      I  cant  remember  the  exhibit  number. 

Q.  Well,  now,  you  know  it  Avas  an  exhibit  in  this  case? — A.  It  was 
July  21,  if  I  remember. 

Q.  Now,  if  you  can  state  in  substance  how  many  you  and  Mr. 
Robertson  and  the  men  immediately  under  you  examined — I  dont 
thinli  there  is  any  question  about  it  and  they  wont  require  us  to  put 
the  other  men  on  the  stand.  For  what  period? — A.  That  examina- 
tion covered  the  entire  year  1904,  with  the  exception  of  the 
3554  month  of  May,  for  which  this  billing  was  lost  or  mislaid ;  also, 
in  a  more  general  way,  the  year  1903,  some  bills  in  each  month 
of  1903  being  examined  and  copied;  and  also  for  January  and  Feb- 
ruary, 1905. 

Q.  Were  the  billings  which  you  saw,  the  carbons  or  typewritten, 
in  the  general  form  as  the  one  I  show  you — Petitioner's  Exhibit 
611-B  ? — A.  Yes  sir,  they  were. 

Q.  In  fact,  did  you  examine  the  tissue  copy  of  that  identical 
bill?— A.  I  did,  yes." 

Q.  State  whether  any  of  these  way-bills  had  the  rate  of  freight  in- 
serted in  them. — A.  They  did  not. 

Q.  Then,  all  of  the  way-bills  and  tissue  copies  of  way-bills  which 
you  examined  for  the  year  1904  and  the  two  months  of  1905,  and 
those  that  you  examined  for  the  year  1903,  were  in  substantially  the 
same  form  ? — A.  They  were. 

Q.  They  showed  the  original  destination,  number  of  cars,  etc.,  sub- 
stantially as  this  exhibit— 611-B  ?— A.  They  did. 

Q.  Can  you  give  approximately  the  total  number  of  cars  shipped 
from  Olean  to  Rochester  during  the  year  1904,  including  those  going 
beyond— to  northern  New  York  points  and  Vermont  points? — 
A.  Using  the  records — we  did  not  have  complete  records — I  would 
estimate  in  the  neighborhood  of  twenty-five  hundred  cars. 

Q.  Per  annum?— A.  Well,  for  1904. 

Q.  Can  you  tell  exactly  how  many  went  to  various  points  beyond 

Rochester? — A.  A  record  was  made  of  shipments  to  a  large  number 

of  points,  for  the  eleven  months  of  1904.     I  cannot  recall  the 

3565     figures;  but  something  over  eight  hundred  cars  in  New  York 

State,  about  195  cars  to  Vermont  points ;  and  about  30  cars  to 

Canadian  points ;  as  near  as  I  can  remember. 

Q.  Well,  some  of  these  800  cars  went  by  the  way  of  Buffalo,  did 
they  ? A.  There  were  some  went  by  way  of  Buffalo ;  not  many. 

Q.  Do  you  know  about  how  many  were  shipped,  during  that 
period,  from  Olean  to  Buffalo?— A.  As  I  recall,  about  210  or  212 
cars.  ^    i 
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Q.  Including  those  that  were  going  beyond  ? — A.  No,  those  I  think 
were  local  shipments. 

Q.  Oh — local  to  Buffalo,  yes. 

Mr.  Rosenthal.  That  is,  the  cars  that  went  to  Buffalo  were  local 
shipments  to  Buffalo  ? 

Witness.  These  212  that  I  speak  of.  There  were  other  cars  that 
went  to  Buffalo  for  some  points  beyond. 

Mr.  EbsENTHAL.  Beyond  Buffalo? 

Witness.  Yes. 

Mr.  Maetin.  West  of  Buffalo? 

Witness.  I  think  one  or  two  points  were  also  east. 

Mr.  Maetin.  Where  did  they  start  ? 

Witness.  They  started  at  Olean. 

Mr.  EosENTHAL.  How  far  east  did  they  go? 

Witness.  My  recollection  is  that  some  went  to  Wilson,  which,  I 
think,  is  perhaps  25  or  30  miles  east  of  Buffalo.  I  am  speaking  gen- 
erally.    Local  distances 

Mr.  Rosenthal.  Those  were  local  shipments  to  Buffalo,  or  in  the 
immediate  locality  of  Buffalo? 

Witness.  In  the  immediate  vicinity,  except  there  were  some 

3556  that  went  to  Canada  by  way  of  Buffalo.     I  am  speaking  of 
the  827  cars  now. 

Mr.  Rosenthal.  But  none  went  to  Vermont  by  way  of  Buffalo? 

Witness.  Not  that  I  am  aware  of ;  that  is,  from  Olean. 

Q.  Did  you  make  a  list  of  various  cars,  the  way-bills  of  which 
you  examined,  going  from  Olean  to  various  destinations? — A.  Such 
a  list  was  prepared  under  my  general  direction. 

Q.  That  is  a  correct  list?  (Showing  paper  to  witness.) — A.  That 
is  correct.  It  is  not  absolutely  complete;  in  the  first  place,  because 
it  does  not  cover  May,  1904;  and,  in  the  second  place,  because  there 
are  a  few  towns  to  which  only  one  car  was  shipped  during  the  year, 
which  were  not  copied  into  the  record. 

Q.  There  were  as  many  as  those? — A.  There  were  as  many  cars. 

Q.  These  do  not  include  the  cars  local  to  Rochester? — A.  No  sir. 

Paper  marked  Petitioner's  Exhibit  626. 

Q.  Exhibit  626  is  the  list  you  refer  to  ?— A.  Yes  sir. 

Mr.  Kellogg.  I  offer  petitioner's  Exhibit  626  in  evidence. 

Q.  Then,  in  addition  to  those  something  over  eight  hundred  cars 
which  went  to  points  beyond  Rochester,  in  New  York,  and  those 
which  went  to  Vermont  points  and  Canadian  points,  there  were  a, 
large  number  which  went  to  Rochester  locally? — A.  There  were. 

Q.  Can  you  tell  about  how  many? — A.  I  should  say  certainly 
over  a  thousand  cars,  possibly  fourteen  hundred  cars,  during  the 
year  1904,  estimating  the^month  of  May. 

3557  Q.  Have  you  got  the  exact  number  for  December,  1904?— 
A.  There  were  199  cars  for  Rochester,  locally,  not  including 

some  cars  consigned  to  New  York  Central  delivery,  which  may  or 
may  not  have  gone  beyond. 

Q.  There  were  199  cars  for  Rochester  locally? — A.  Yes  sir. 
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Q.  Did  you  make  an  exact  computation  of  the  number  of  barrels 
which  were  shipped  from  Olean  to  Rochester  in  tank  cars,  and  the 
number  of  barrels  that  were  shipped  in  barrels,  for  the  year  1904 
and  for  two  months  of  1905,  to  wit,  January  and  February? — ^A. 
Such  a  table  was  compiled  from  the  collection  vouchers. 

Mr.  Rosenthal.  Let  me  ask  a  question  there.  Mr.  Conant,  these 
thousand  cars  that  you  speak  of  cover  oil  shipped  simply  from  Olean 
to  Rochester  ? 

Witness.  Yes  sir. 

Mr.  Rosenthal.  And  they  were  local  shipments  only,  and  went 
from  the  Vacuum  Works  at  Olean  to  the  Vacuum  Works  at  Roches- 
ter, did  they  not  ? 

Witness.  I  couldnt  recall  whether  the  consignee  was  the  Vacuum 
or  the  Standard  Oil  Company.  I  think  it  was  the  Vacuum,  in  most 
cases,  if  not 

Mr.  Rosenthal.  Yes,  and  it  was  oil  that  had  been  partially  re- 
fined at  Olean  and  the  refining  process  finished  at  Rochester? 

Witness.  I  think  a  good  deal  of  that  oil  was  billed  as  lubricating 
oil,  on  the  way-bill. 

Mr.  Rosenthal.  Yes,  but  it  went  to  Rochester  in  order  to 

3558  have  the  refining  process  completed  at  the  Vacuum  Works  at 
Rochester  ? 

Witness.  I  dont  know  anything  of  what  was  done  with  the  oil. 

Mr.  Rosenthal.  And  was  there  refined  and  again  shipped  out. 
Isnt  that  the  fact  ? 

Witness.  I  cant  testify  to  that. 

Mr.  Rosenthal.  The  billing,  that  you  saw,  of  this  thousand  cars 
shows  no  destination  beyond  Rochester? 

Witness.  For  approximately  a  thousand  or  more  cars  it  shows • 

Mr.  Rosenthal.  It  shows  no  destination  beyond  Rochester? 

Witness.  That  is  true. 

Mr.  Kellogg.  That  is  as  I  understood  Mm  on  his  direct-examina- 
tion. ; 

Q.  Did  you  and  your  assistants  examine  the  collection  vouchers  m 
the  office  of  the  Pennsylvania  Railroad  Company,  to  see  what  rate 
was  paid  on  the  oil  shipped  from  Olean  to  Rochester  and  points 
beyond? — A.  We  did. 

Q.  And  from  Olean  to  Buffalo?— A.  We  did,  or  I  did. 

Q.  Between  what  dates  did  you  examine  all  of  the  collection 
vouchers?— A.  From  January,  1904,  to  February,  1905,  inclusive, 
and  possibly  a  few  in  1903—1  cant  recall. 

Q.  Did  the  collection  vouchers  have  attached  to  them  a  statement 
of  the  billing,  showing  the  car  numbers  and  the  date  of  shipment, 
and  the  number  of  barrels  shipped?— A.  They  had  a  statement  of 
billing  showing  the  date,  the  car  number,  and,  I  think,  the  number  of 
barrels,  in  each  case. 

Q.  And  the  weight.    Will  you  look  at  the  one  you  took  a 

3559  copy  of  and  see?— A.  As  I  recall  it,  they  did  not  show  the 
weight. 
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Q.  Please  state  from  an  inspection  of  the  copy.  (Handing  paper 
to  witness.) — A.  This  shows  the  way-bill  number,  the  date  of  ship- 
ment, the  car  number  and  initial,  and  the  number  of  barrels,  specify- 
ing whether  it  was  wax  or  refined  or  naphtha. 

Q.  Did  you  take  a  copy  of  one  of  these  collection  vouchers? — ^A. 
I  did. 

Paper  marked  Petitioner's  Exhibit  627. 

Q.  I  show  you  Exhibit  627.  Is  that  a  copy  of  one  that  you  took? — 
A.  That  was  taken  under  my  general  direction. 

Q.  From  thp  inspection  of  the  original  collection  voucher,  can  you 
state  what  rate  all  of  the  oil  shipped  from  Olean  to  Rochester  and 
points  beyond,  and  from  Olean  to  Buffalo  locally  and  to  points  be- 
yond, paid,  per  barrel,  in  tank  cars,  and  per  barrel  when  shipped  in 
barrels? — A.  The  oil  that  went  to  Eochester  either  locally  or  for 
points  beyond  via  Rochester,  took  a  rate  of  9  cents  per  barrel,  in 
tank  cars,  or  of  11  cents  per  barrel  in  wood. 

Q.  From  Olean  to  Rochester  ? — A.  Yes  sir.  And  the  oil  that  was 
shipped  from  Olean  to  Buffalo  or  points  beyond  Buffalo  via  Buffalo, 
took  a  rate  of  10  cents  per  barrel  in  tank  cars,  and  12^  cents  per 
barrel  in  wood. 

Q.  Is  this  true  of  all  of  the  collection  vouchers  which  you  exam- 
ined in  the  office  of  the  Pennsylvania  Railroad  ? — A.  Yes  sir. 

Q.  Were  there  any  exceptions? — A.  No  sir. 
3560        Q.  Whatever  the  destination  may  have  been  beyond  Eoch- 
ester or  beyond   Buffalo? — ^A.  Provided  the   oil  was  routed 
via  those  points.    There  were  a  few  other  points. 

Q.  I  am  talking  about  those  points.  Those  are  the  only  points  we 
are  talking  about.     (No  response.) 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  627  in  evidence. 

Q.  From  the  examination  of  the  collection  vouchers  and  the  bills 
attached,  did  you  make  a  statement  of  the  number  of  barrels  in 
tank  cars  and  the  number  of  barrels  shipped  in  barrels,  of  shipments 
of  oil  for  the  year  1904  and  the  first  two  months  of  1905?— A.  We 
did. 

Q.  You  may  give  the  totals.  I  dont  care  for  the  details  of  the 
months.— A.  The  total  shipments  in  the  year  1904  to  Rochester,  for 
Rochester  and  points  beyond,  in  tank  cars,  was  463,905  barrels ;  and 
shipments  in  wood,  4,375  barrels. 

Q.  For  the  two  months  of  1905? — A.  They  are  not  added' here. 
In  January,  1905,  in  tank  cars,  50,707  barrels;  and  in  wood,  360 
barrels.  In  February,  in  tank  cars,  39,810  barrels;  and  in  barrels, 
126  barrels. 

Q.  These  were  shipments  all  billed  in  the  same  way,  without  show- 
ing the  rate,  were  they  ? — A.  Yes  sir. 

Q.  And,  as  you  have  explained,  some  were  for  local  delivery  at 
Rochester,  some  for  points  beyond  in  New  York,  and  some  for  Ver- 
mont and  Canadian  points? — A.  I  think  none  for  Canadian  points 
went  by  way  of  Rochester. 
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Q.  Can  you  also  state  in  a  like  manner  the  amount  shipped  during 
that  same  period,  to  Buffalo  and  for  points  beyond — from 
3561  Olean,  I  mean.— A.  For  the  year  1904,  in  tank  cars  55,925 
barrels,  and  in  wood  335  barrels.  For  the  month  of  January, 
1905,  in  tank  cars  5,209  barrels ;  and  for  the  month  of  February,  in 
tank  cars  3,038  barrels,  there  being  no  shipments  recorded  in  wood 
for  the  last  two  months. 

Q,.  Where  is  Genesee  Junction?— A.  It  is  I  think  about  23  miles 
south  or  southeast  of  Rochester.     I  cant  locate  it  exactly. 

Q.  Do  you  know  with  what  railroad  it  is  a  junction? — A.  I  think 
with  the  New  York  Central. 

Q.  Between  the  Pennsylvania  and  the  New  York  Central?— A.  I 
am  very  sure  of  that,  but  I  cant  swear  to  it. 

Q.  Were  there  some  shipments  from  Olean  via  Genesee  Junc- 
tion?— A.  There  were. 

Q,.  For  Genesee  Junction  or  points  beyond?— A.  I  think  all  of  this 
went  to  points  beyond.     I  am  speaking  from  memory  only,  now._ 

Q.  Well,  how  many  barrels  were  shipped,  during  that  same  period, 
from  Olean  to  Genesee  Junction  and  points  beyond?— A.  For  the 
jesLT  1904,  8,791  barrels  in  tank  cars,  and  1,540  barrels  in  wood.  For 
the  month  of  January,  1905,  977  barrels  in  tank  cars,  and  60  barrels 
in  wood.  And  for  the  month  of  February,  1905,  246  barrels  in  tank 
cars,  and  120  barrels  in  wood. 

Q.  What  was  the  rate  paid  on  these,  from  Olean  to  Genesee  Junc- 
tion?—xl.  In  tank  cars,  9  cents  per  barrel;  and  in  wood,  11  cents 

per  barrel. 
3562         Q.  The  same  as  the  Rochester  rate?— A.  Yes  sir. 

Cross-examination  by  Mr.  Eosenthal  : 
Q.  Each  of  these  bills  that  you  call  "  blind  bills "  was  stamped 

right  on  the  face  "  blind-bill,"  was  it  not?— A.  I  think  not. 

Q   Were  not  the  shipping  directions  that  were  attached  to  the  bills 

stamped  "  blind-bill?"— A.  I  did  not  see  the  shipping  instructions 

my  self. 

Q,  Well,  what  do  you  understand  blind-billing  to  mean?— A.  I 
understand  it  to  mean  the  making  out  of  a  bill  for  the  shipment  of 
freight  on  which  the  rate  of  freight  does  not  appear. 

Q  Doesnt  it  mean  something  more  than  that?  Doesnt  it  niean 
that  the  rate  does  not  appear  on  the  way-bill,  and  the  collection  for 
the  freight  is  to  be  made  through  the  general  offices  of  the  railway 
company «— A.  That  is  my  understanding.     I  dont  know  Ihat. 

Mr  Kelloog.  It  is  hereby  stipulated  that  the  exhibits  and  parts  of 
exhibits  mentioned  below,  "which  have  been  introduced  in  evidence, 
shall  be  withdrawn  from  the  record  and  constitute  no  part  thereof: 

Exhibit  301  (form  of  agent's  report). 

Exhibit  340  (Newark  station).  ,  ^.-,  ^ 

Exhibit  312  (Naphtha  and  Gasoline,  Continental  Oil  Company). 

Exhibit  310    (Competing  oil  receipts,  Baltimore  territory). 
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Exhibit  316   (Deliveries  of  refined  oil  and  naphtha,  Con- 
3563     tinental  Oil  Company). 

Exhibit  318  (Prices  of  naphtha  and  gasoline,  Standard  Oil 
Comj)any  of  California). 

Exhibit  316  (Deliveries  of  Lubricating  Oil,  etc.,  Continental  Oil 
Company). 

Exhibit  321  (Deliveries  of  refined  oil,  Standard  Oil  Company  of 
California). 

Exhibit  322  (Deliveries  of  naphtha,  etc..  Standard  Oil  Company 
of  California). 

Exliibit  323  (Profit  and  Loss  statements.  Standard  Oil  Company 
of  California). 

Exhibit  325  (Comparative  statement  of  sales.  Western  Division). 

Exhibit  339  (Comparative  statement  of  sales,  Baltimore  Division). 

Exhibit  313,  pages  1  to  24,  inclusive,  (Eeports  of  competitive  ship- 
ments, Continental  Oil  Company,  February  to  August,  1907) ;  pages 
26,  26,  and  27,  covering  the  month  of  September,  remaining  in  the 
record. 

Exhibit  319,  pages  1  to  22,  inclusive,  (Competitive  shipments, 
Standard  Oil  Company  of  California,  January  to  July,  1907) ;  pages 
23, 24  and  26,  covering  the  month  of  August,  remaining  in  the  record. 

Exhibit  300  (Competitive  business  in  Waters-Pierce  territory). 

Exhibit  299   (Sales  and  net  profits  in  Waters- Pierce  territory) 

Exhibit  324. 

Exhibit  345. 

Exhibit  351. 

3564        T'.  C.  M.  SoHiNDLER  recalled  for  further  re-direct  examina- 
tion. 

By  Mr.  Kellogg: 

Q.  Mr.  Schindler,  I  wish  to  asli  you  a  few  more  questioris  about 
this  division  sheet,  Defendants'  Exhibit  6,  which  was  introduced  in 
evidence.  You  say  that  that  division  sheet  was  not  filed  with  the 
Interstate  Commerce  Commission? — ^A.  That  is  correct. 

Mr.  EosENTHAL.  You  mean  the  Pennsylvania  percentage  sheet? 

Mr.  Kellogg.  Yes. 

Q.  Now,  the  shipper,  relying  on  the  files  of  the  Interstate  Com- 
merce Commission,  would  have  no  way,  would  he,  from  the  tariffs, 
to  know  whether  the  rate  applied  over  the  route  by  way  of  Buffalo 
or  over  the  route  by  way  of  Eochester  ?— A.  He  would  not. 

Q.  Or  whether  it  could  apply  both  ways  ?— A.  He  would  have  no 
knowledge  as  to  that. 

Q.  Now,  I  think  you  said,  in  response  to  Mr.  Eosenthal,  that  it 
was  not  customary  to  post  these  percentage  sheets  and  rate  sheets 

Mr.  EosENTiiAL.  Or  file  them. 

Q.  Or  file  them,  to  make  them  accessible  to  the  public  generally?— 
A.  That  is  correct. 
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Q.  They  are  for  the  information  of  the  raih-oad  officials,  rather 
than  the  shippers  ? — A.  They  are  considered  for  the  private  informa- 
tion of  the  railroad  companies  interested. 

Q.  A  shipper  would,  therefore,  have  no  source  of  information,  in 
the  ordinary  course  of  business,  as  to  which  of  the  routes 

3565  the  railroad  would  route  this  stuff  over,  would  he  ? — A.  No  sir. 

Q.  Suppose  the  railroad  on  any  day  had  changed  the  rout- 
ing or  changed  the  percentage  sheet;  it  could  be  done  without  filing 
anything  with  the  Commission,  couldnt  it,  or  changing  the  tariff? — 
A.  That  could  be  done  at  the  pleasure  of  the  railroad  companiesj 

Q.  The  shipper  would  know  nothing  about  it? — A.  The  shipper 
would,  ordinarily  have  no  knowledge  of  it. 

Q.  Then,  as  a  matter  of  fact,  the  tariff  on  file  at  Washington 
would  be  the  only  governing  factor  so  far  as  the  shipper  is  concerned  ? 

Mr.  Rosenthal.  I  object  to  that.  It  calls  for  a  conclusion  of 
law. 

Q.  Isnt  that  true? — A.  That  is  true,  according  to  my  understand- 
ing and  knowledge  of  freights  in  general. 

Q.  Well,  isnt  it  a  matter  of  fact  that  the  division  sheet  or  the 
routing  sheet,  as  you  call  it,  not  being  made  public,  and  the  shipper 
having  nothing  to  do  with  it,  the  26-J  cent  rate  would  apply  to  any 
shipment  routed  any  way  the  railroad  directed  it  to  be  routed? — ^A. 
In  connection  with  the  railroads  named. 

Q.  That  is  right.     Now,  what  you  meant— if  you  were  a  railroad 

employee  you  would  yourself  go  and  look  at  the  division  sheet,  would 

you?— A.  If  I  were  the  railroad  agent  at  the  originating  point,  and 

that  tariff  had  been  placed  in  my  hands,  before  billing  that 

3566  freight  out — a  shipper  would  come  in  and  tender  me  a  car- 
load of  oil  for  Norwood — I  would  give  him  the  rate  of  26| 

cents,  there  being  no  other  tariff,  and  then,  when  I  came  to  billing 
it  out,  making  the  way-bill  covering  that  shipment,  I  would  refer  to 
the  percentage  divisions  to  ascertain  the  route  by  which  I  was  ex- 
pected to  bill  that  freight. 

Q.  But  that  is  a  matter  between  you  and  the  railroad?— A.  That 
is  simply  a  matter  between  the  agent  and  the  railroad  company. 

Q.  Unless  you  got  some  other  instructions  you  would  do  that? — 
A.  Unless  I  had  instructions  to  the  contrary,  I  would  do  that. 

Q.  Have  you  had  time  to  make  the  examination  of  those  Pacific 
Coast  tariffs  as  to  other  commodities  and  things,  that  Mr.  Rosenthal 
asked?— A.  The  tariff  which  was  referred  to  was  a  tariff  dated 
June  25,  1898,  and  runs  through  possibly  1898  and  1899.  It  is  a 
complicated  tariff,  having  in  it  the  rates  on  commodities  from  var- 
ious points,  and  I  have  not  made  an  examination  that  would  justify 
me  in  answering  definitely  Mr.  Rosenthal's  inquiry.  That  would 
take  considerable  time,  because  I  would  like  to  consult  other  tariffs 
in  connection  with  it. 

Mr.  Rosenthal.  You  will  do  that  during  the  recess  < 

Witness.  Today? 
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Mr.  RosENTPiAL.  No,  not  today,  but  during  the  adjournment. 

Witness.  Oh,  yes. 

Re-cross-examination  by  Mr.  Rosenthal  : 

Q.  A  tariff  sheet,  even  where  there  is  a  percentage  sheet 
3567    issued  as  between  the  railway  companies,  does  not  ordinarily 
make  mention  of  the  percentage  sheet,  does  it? — A.  Well,  in 
a  great  many  tariffs  there  is  no  reference  to  the  percentage  sheet. 

Q.  Isnt  it  the  exception  to  have  a  tariff  make  a  reference  to  the 
percentage  sheet?— A.  Well,  I  have  seen  tariffs— possibly  no  great 
number  of  them — reading  in  that  way. 

Q.  Well,  but  isnt  it  the  exception,  simply  because  there  are  but 
very  few  that  read  that  way?— A.  AVell,  I  will  say  that  it  wasnt  the 
general  rule. 

Q.  Now,  suppose  the  shipper  delivered  you  a  carload  of  oil  at 
Olean  and  asked  you  to  route  it  to  Norwood  via  Rochester;  what 
rate  would  you  give  him,  under  that  tariff? — A.  Under  that  tariff? 

Q.  Would  you  give  him  any  ? — A.  I  would  say  to  him,  "  The 
tariff  " 

Q.  No,  no — would  you  give  him  any  rate  under  that  tariff?— A. 
Well  I  cant  answer  that  "  Yes  "  or  "  No,"  Mr.  Rosenthal. 

Q.  Why  not  ?— A.  Because  I  would  have  to  qualify  my  statement 
as  to  that,  to  answer  that. 

Q.  Isnt  it  true,  Mr.  Schindler,  that  if  a  carload  of  oil  were  ten- 
dered a  railroad  company  by  a  shipper,  at  Olean,  and  he  asked  you, 
as  the  agent  of  that  railway  company  at  Olean,  to  send  it  to  Nor- 
wood by  way  of  Rochester,  that  you  would  have  to  say  to  him 
"  There  isnt  any  published  rate  via  that  route,  I  cant  give  you  a 
rate?" — A.  As  agent  I  would  not  say  that  to  him. 

Q..  Ah,  yes — as  a  matter  of  practical  railroad  parlance,  you  would 
not  be  inclined  to  say  that  to  him;  isnt  that  so?— A.  As  an  agent, 
looking    out    for    the    interests    of    my    company,    I    would 
3568     not  make  that  statement  to  him. 

Q.  Suppose  he  would  ask  you  to  show  him  the  tariff  cover- 
ing that  shipment,  via  Rochester,  to  Norwood ;  what  tariff  would  you 
show  him?— A.  Well,  I— I— I 

Q.  No,  you  answer  my  question.  What  tariff  would  you  show 
him?— A.  I  cannot  consistently  answer,  in  the  way  you  have  put  it, 
because  I  would  have  to  qualify  my  answer. 

Q.  Well,  you  answer  the  question,  and  qualify  it  in  any  way  that 
you  please. — A.  Well,  I  couldnt 

Q.  What  tariff  would  you  show  him,  if  he  asked  you  to  route  his 
car  from  Olean  to  Norwood  by  way  of  Rochester  ?— A.  Well,  if  you 
will  allow  me  to  say  just  what  I  would  say  to  him,  I  can  answer  it. 

Q.  Well,  I  will  first  ask  you  to  answer  my  question.  I  dont  care 
what  you  would  say  to  the  shipper.— A.  Well,  I  would  sav  to  that 
shipper  "  The  tariff  rate  on  oil  from  Olean  to  Norwood  is  26^  cents 
per  hundred,  but  the  tariff  I  have  indicates  the  route  via  Buffalo. 
Now  allow  me  to  qualify  it. 
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Mr.  Kellogg.  You  mean  the  billing  sheet? 

Witness.  The  tariff.  And  of  course  I  am  speaking  of  the  tariff 
in  connection  with  the  percentage  sheet.  I  would  say  to  that  gentle- 
man, further,  "  If  you  desire  this  particular  shipment  routed  via 
Eochester,  I  will  take  that  up  with  my  division  freight  agent  or 
superior  oificer  and  endeavor  to  arrange  for  that  routing. 

Q.  Yes.     In  other  words,  at  that  particular  time  that  the  shipper 

tendered  you  the  car,  you  would  have  no  authority  and  no  tariff 

authorizing  you  to  route  it  via  Rochester;  isnt  that  so? — 

3569  A.  I  would  have  no  authority  to  route  it  at  the  rate  named 
in  that  tariff,  by  way  of  Rochester. 

Q.  And  you  would  have  no  tariff  applying  via  Rochester  that 
would  authorize  you  to  take  a  shipment  in  that  way;  isnt  that  so? — 
A.  Well,  that  tariff  doesnt  apply  via  Rochester 

Q.  Now,  answer  my  question. — A.  Via  Rochester,  to  the  agent. 

Q.  Well  now,  you  answer  my  question.  Isnt  it  true  that  you  would 
have  no  tariff  authority  authorizing  you  to  send  that  car  of  oil  to 
Norwood,  by  way  of  Rochester,  and  that  you  would  be  compelled 
to  tell  the  shipper  just  that,  if  he  pressed  his  inquiry  ?— A.  That  is 
the  interpretation  on  that  tariff,  certainly. 

Q,.  Yes.  Now,  suppose  a  shipper,  instead  of  asking  you  as  the 
freight  agent  of  the  railway  company  what  the  rate  was,  and  all 
about  the  routing,  should  ask  you  to  give  him  the  tariffs  by  which 
he  for  himself  might  determine  what  the  rate  was,  from  Olean  to 
Norwood  by  way  of  Eochester,  what  tariffs  would  you  give  him?— A. 
I  would  say,  "Here  is  a  tariff  that  would  apply  by  the  way  of 
Buffalo." 

Q.  Yes.  Wouldn't  you  be  compelled  to  say  to  him,  "  There  isnt  any 
tariff  covering  a  shipment  from  Olean  to  Norwood  by  way  of  Roches- 
ter?— A.  Not  necessarily. 

Q..Well,  what  tariff  would  you  give  him  covering  such  a  ship- 
ment, from  which  he  himself  could  determine  what  the  rate  was  by 
that  route?— A.  I— I 

Q.  Now,  that  is  a  simple  question.  What  tariffs  would  you  give 
him? — A.  I  would  give  him  a  26^  cent  rate 

3570  Q.  No,  what  tariffs  would  you  give  him? — A.  You  mean 
in  handing  him  the  tariff  ? 

Q_  Yes. A.  I  would  hand  him  that  tariff,  unless  I  had  another. 

Q.  Yes,  of  course— unless  you  had  another.  But  taking  the  situ- 
ation as  it  was,  what  tariffs  would  you  give  him?— A.  I  would  hand 
him  that  tariff,  with  an  explanation. 

Q.  Well,  with  a  verbal  explanation  ?— A.  With  a  verbal  explana- 

q'.  Now,  just  out  out  the  "verbal  explanation,"  because  the  Inter- 
state Commerce  law  does  not  contemplate  any  such  thing.  You  cant 
post  the  verbal  explanation  come,  can  you?— A.  But  there  is  no 

Q.  Oh,  you  answer  the  question.— A.  Verbal  explanations  are  not 
very  easily  posted— I  will  agree  with  you  there. 
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Q.  No.  Now,  the  shipper  is  asking  you  for  a  published  tariff?— 
A.  Yes  sir. 

Q.  Issued  in  accordance  with  the  Interstate  Commerce  law,  cover- 
ing a  shipment  of  oil  from  Olean  to  Norwood,  by  way  of  Eochester. 
Now  please  tell  us  whether  or  not  you  could  give  him  such  a  tariff' 
without  any  explanation  at  all;  not  a  rate — a  tariff? — A.  Unless  I 
had  another  tariff,  I  couldnt  give  him  a  tariff  that  would  show  on 
the  face  of  it 

Q.  What  the  rate  was? — A.  Via  that  particular  route. 

Q.  Certainly.     That  is  what  I  am  asking  you. — A.  Yes  sir. 

Q.  The  fact  about  the  matter  is,  that  there  wasnt  any  tariff  from 
Olean  to  Norwood,  by  way  of  Rochester,  covering  the  shipment 

3571  of  petroleimi  in  carload  lots ;  isnt  that  so  ? — A.  Well,  that 

Q.  Other  than  that  9-cent  sta.te  tariff  that  we  have  heard 
about? — A.  No  tariff'  that  I  have  been  able  to  find  with  the  Interstate 
Commerce  Commission. 

Q.  Yes,  that  is  what  I  mean.— A.  But  I  would  like  to  qualify  that 
answer. 

Q.  Why,  you  have  been  qualifying  every  answer  that  you  have 
made. — A.  Well,  that's  all  right. 

Q.  You  havent  answered  a  single  question  yet,  without  qualifying 
it.  You  can  qualify  it  just  as  much  as  you  please. — A.  Because  it 
is  necessary  to  make  a  full  explanation  of  that,  for  me  to  qualify  it. 

Q.  Now  you  go  ahead  and  tell  us  all  you  want  to  say  about  it.— 
A.  I  want  to  tell  you  that  if  I  was  the  agent  at  Olean,  of  the  Penn- 
sylvania Railroad  Company,  and  a  shipper  came  in  and  tendered 
me  a  carload  of  oil,  asking  me  to  route  that  via  Rochester  and  the 
New  York  Central,  and  I  had  the  tariff,  and  knew  that  my  per- 
centage sheet,  in  the  division  of  that  rate,  read  via  Buffalo,  I  would 
explain  that  to  him,  with  the  instruction  that  I  had  indicated  the 
routing  via  Buffalo  and  the  New  York  Central. 

Q.  Well,  you  have  told  us  that.— A.  I  understand  that.  But  I 
am  still  explaining  the  situation. 

Q.  Yes. — A.  And  knowing  the  destination,  Norwood,  would 

3572  be  reached  by  the  same  road,  in  either  event,  if  he  still  in- 
sisted that  the  oil  go  by  way  of  Rochester,  I  would  say  to 

him— having  in  view  the  fact  that  there  is  another  railroad  at  Olean 
prepared  to  handle  shipments  in  competition,  "I  will  arrange,  if 
possible,  with  my  division  freight  agent  or  superior  officer  to  route 
this  particular  shipment  via  Rochester,  at  the  rate  named  herein." 

Q.  How  could  you  do  that  legally,  without  issuing  a  tariff  cover- 
ing that?— A.  The 

Q.  Now  mark  the  question.  How  could  you  do  that  legally,  with- 
out issuing  a  particular  tariff  covering  that  route?— A.  Well,  I  am 
not  versed  in  the  law,  Mr.  Rosenthal,  but  in  my  judgment  there 
would  be  nothing  to  prevent  me  from  routing  that  oil  from  Olean 
via  any  route,  either  by  way  of  Biiffalo  or 

Q.  No,  that  is  not  the  question. 

Mr.  Kellogg.  Let  him  finish  his  answer. 
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Mr.  Rosenthal.  That  is  not  the  question. 

Mr.  Kellogg.  Now  you  finish  your  answer  Mr.  Schindler. 

Witness.  Noav,  you  were  to  allow  me  to  qualify  it. 

Mr.  EosENTHAL.  Certainly — but  that  is  not  the  question.  The 
question  is,  how  could  you  send  it  from  Olean  via  Rochester  to  Nor- 
wood, legally,  without  issuing  a  tariff  for  it  ? 

A.  That  tariff  would  apply,  in  my  judgment. 

Mr.  Kellogg.  That  is  it,  exactly. 

Mr.  Rosenthal.  Yes — now  you  have  answered  it. 

3573  Witness.  For  the  reason  that  the  percentage  sheet  indi- 
cating the  route  was  not  filed  with  the  Interstate  Commerce 

Commission,  leaving  it  entirely  optional  with  me  whether  I  would 
send  the  freight  by  way  of  Buffalo  or  by  way  of  Rochester. 

Mr.  Kellogg.  That  is  it. 

Q.  Well,  you  havent  answered  my  question.  Supposing  the 
shipper  insisted  on  sending  it  via  Rochester;  you  think  that  this 
tariff  covers  it? — A.  I  would  see  that  that  rate  was  applied,  before 
I  lost  the  shipment. 

Q.  Oh,  surely !  I  quite  agree  with  you  in  that  conclusion.  That 
is  all. 

Mr.  Rosenthal.  Have  you  since  last  night,  looked  up  the  tariff 
rate  that  applied,  from  1900  to  1905,  between  East  St.  Louis  and 
Memphis  ? 

Witness.  I  have  examined  the  tariffs  applying  from  St.  Louis, 

East  St.  Louis,  and  other  points  to  Memphis,  from  October  19,  1903, 

to  April  23,  1907,  and  I  find  the  rate  published  in  those  tariffs,  on 

petroleum,  from  East  St.  Louis,  Illinois,  to  Memphis,  Tennessee, 

is  12  cents  per  one  hundred  pounds  when  in  carloads. 

3574  E.  D.  DuEAND,  recalled  on  behalf  of  the  petitioner,  testified 
as  follows: 

Direct-examination  by  Mr.  Ejellogg  : 

Paper  marked  Petitioner's  Exhibit  628. 

Q.  Mr.  Durand,  I  show  you  Petitioner's  Exhibit  628.  Was  that 
exhibit  compiled  from  statements  furnished  by  the  Statistical  De- 
partment of  the  Standard  Oil  Company,  and  in  evidence  in  this 
case  ? — A.  It  was,  with  the  exception  of  certain  figures  in  the  second 
column,  which  are  compiled  in  part  from  an  exhibit  in  this  case 
which  was  not  furnished  by  the  Statistical  Department  of  the  Stand- 
ard Oil  Company.  The  figures  which  were  not  furnished  by  the 
Standard  Oil  Company,  to  which  I  refer  in  this  table,  are  figures 
of  the  business  of  the  Waters-Pierce  Oil  Company.  The  business  of 
the  Waters-Pierce  Oil  Company  in  Mexico,  as  shown  in  Exhibit  299, 
has  been  deducted  from  the  business  of  the  Standard  Oil  Company 
in  the  United  States  and  Mexico,  as  furnished  in  the  statement  of 
the  Statistical  Department  of  the  Standard  Oil  Company,  in  order 
to  give  the  net  business  in  the  United  States. 

Q.  Explain  the  whole  thing. — A.  The  first  column  in  this  table 
shows,  according  to  an  exhibit  in  this  case  furnished  by  the  Standard 
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Oil  Company,  the  average  price  received  by  the  Standard  refineries 
for  all  Water  Wliite  oil  delivered  for  the  domestic  trade. 

Q.  The  price  where? — A.  The  price  at  the  refinery, — and 
36T5  was  stated  in  connection  with  these  exhibits,  I  think  on  the 
face  of  the  exhibits.  This  is  the  price  to  the  marketing  com- 
pany of  the  Standard  Oil  or  to  any  purchaser  at  the  refineries — not 
the  price  to  the  retail  dealer.  The  second  column  aims  to  show — I 
say  "  aims,"  becau.se  I  will  explain  wherein  it  fails  to  show, — aims 
to  show  the  average  profit  obtained  by  the  marketing  companies  of 
the  Standard  Oil  Company  in  the  United  States  exclusively,  on 
illuminating  oil.  The  statement  furnished  by  the  Standard  Oil 
Company  (an  exhibit  in  this  case)  shows  the  average  profit  and  the 
total  profit  on  illuminating  oil  in  each  of  the  marketing  divisions  or 
for  each  of  the  marketing  companies  of  the  Standard  Oil  Company 
both  in  the  United  States,  Mexico,  and  Canada.  In  order  to  exclude 
the  figures  for  Canada  and  Mexico,  I  have  deducted  from  the  quan- 
tity of  oil,  that  is,  the  mmiber  of  barrels  of  oil  shown  in  the  total, 
and  have  deducted  from  the  profits  shown  in  the  total  the  number  of 
barrels  and  the  profit  shown  for  the  divisions  which  are  in  Canada, 
as  appearing  on  these  original  exhibits.  I  have  also  deducted  the 
number  of  barrels  and  the  profits  for  the  business  of  the  Waters- 
Pierce  Oil  Company  in  Mexico,  and  in  the  case  of  most  of  the  years 
here  the  statement  furnished  by  the  Statistical  Department  of  the 
Standard  Oil  Company  does  not  separate  the  business  of  the  Stand- 
ard Oil  Company  in  Mexico  from  the  business  in  the  United  States. 
Consequentljr,  I  have  used  for  that  purpose  Exhibit  299,  which  does 
separate  the  business  between  those  countries,  and  have  deducted  the 
business  of  the  Waters-Pierce  Oil  Company  in  Mexico,  as 
3576  shown  in  that  exhibit,  together  with  the  business  of  the  Stand- 
ard Oil  Company  in  Canada  as  shown  in  the  exhibit  furnished 
by  the  Statistical  Department,  from  the  totals,  in  order  to  get  a  net 
figure  for  the  United  States.  Now,  in  the  case  of  1898  it  was  impos- 
sible to  deduct  the  Canadian  business  because  not  shown  separately 
in  the  exhibits  furnished  by  the  Standard.  Consequently,  this  figure 
of  average  profit  in  the  United  States,  that  is,  appearing  under  that 
column  heading,  really  shows  the  profit  in  the  United  States  and 
Canada,  but  not  in  Mexico.  Furthermore,  the  average  profits  of  the 
marketing  companies  for  the  years  1905  and  1906,  as  shown  in  the 
exhibits  furnished  by  the  Standard,  show  on  their  face  that  they  do 
not  include  the  business  of  the  Waters- Pierce  Oil  Company  either  in 
the  United  States  or  Mexico;  and,  consequently,  the  average  profit 
here  used  is  for  the  United  States,  exclusive  of  the  territory  of  the 
Waters-Pierce  Oil  Company,  during  the  years  1905  and  1906.  For 
the  other  years,  1899  and  1904,  these  figures  show  the  profits  in  the 
United  States  exclusive  of  Canada  and  Mexico,  and  in  the  entire 
United  States,  at  least  as  appears  from  the  geographical  definition  of 
the  divisions  so  far  as  they  can  be  interpreted.  That  figure  then 
shows  the  average  profit  of  the  marketing  companies  on  all  illuminat- 
ing oil.    The  next  column  shows  the  sum  of  these  refinery  prices  of  the 
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Water  White  oil  and  the  average  profit  on  all  illuminating  oil,  and, 
in  my  judgment  as  a  statistician,  that  represents  substantially  (I  say 
"  substantially " — it  cannot  represent  exactly)  the  price  which 
the  Standard  Oil  Company  realizes  for  Water  White  oil, 
3677  less  freight  rates  and  less  the  cost  of  marketing,  and  also  less 
any  additional  expenses  not  included  in  cost  of  marketing, 
which  have  been  referred  to  in  testimony,  such  as  inspection  charges. 

Q.  Well,  that  represents  just  what  is  shown  on  the  tables  of  the 
Standard  Oil  Company,  furnished  and  in  evidence  and  referred  to 
in  this  exhibit. — A.  No,  the  third  column  is  a  total  which  I  have 
added  up  from  those  figures,  and  I  have  given  the  interpretation 
which  I  place  upon  that  total,  of  what  it  means. 

Q.  All  right. — A.  The  next  column  shows  the  average  cost  of 
marketing  illuminating  oil  and  gasoline  combined,  from  tank  wagons, 
in  the  United  States.  This  is  compiled  from  an  exhibit  furnished 
by  the  Standard  Oil  Company,  and  which  is  followed  here — the 
average  cost  of  marketing  both  illuminating  oil  and  gasoline. 

Q.  Well,  it  is  in  their  exhibits,  isnt  it  ?^A.  Yes,  simply  combined 
the  two.  Their  exhibits  simply  show  the  average  cost  for  the  two 
together. 

Q.  The  figures  in  that  column  are  as  taken  from  the  exhibit? — A. 
It  is  computed  directly  from  the  exhibit.  The  last  column  shows 
the  sum  of  the  third  column  and  the  marketing  cost;  or,  to  put  it 
more  specifically,  it  shows  the  sum  of  the  refinery  price,  plus  the 
marketing  cost  and  plus  the  profits  of  the  marketing  companies,  and 
this  total  I  consider  to  represent  substantially  the  average  price  re- 
ceived by  the  Standard  Oil  Company  for  all  Water  White 
3578  illuminating  oil,  less  freight  charges  and  less  such  incidental 
expenses,  not  accounted  for  as  marketing  cost,  as  may  appear 
in  a  few  cases,  like  inspection  fees. 

Q.  These  are  not  your  estimates,  but  they  are  actually  computed 
from  the  figures  and  statements  furnished  by  the  Standard  Oil  Com- 
pany and  in  evidence? — A.  Absolutely  so,  with  the  qualification  I 
have  already  made  regarding  the  figures  of  the  Waters-Pierce  Oil 
Company,  which  are  also  in  evidence. 

Q.  Has  that  been  checked  over  by  the  Standard  Oil  officials  or 
experts? — A.  They  have  examined  it,  yes. 

Q.  You  furnished  it  to  them. 

Mr.  KosENTHAL.  Examined  the  scheme  of  computation. 

Witness.  Yes. 

Mr.  KosENTHAL.  We  havent  checked  up  anything  yet. 

Mr.  Kellogg.  Oh,  I  didnt  know  that. 

Witness.  I  wish  to  add  to  my  last  answer,  that  all  the  qualifica- 
tions I  have  made  as  to  the  method  of  computing  those  figures  in 
order  to  get  the  United  States  exclusive  of  Canada  and  Mexico,  are 
indicated  by  foot-notes,  so  that  the  table  shows  just  what  is  covered. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  628  in  evidence. 

Paper  marked  Petitioner's  Exhibit  629. 
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Q.  I  show  you  Petitioner's  Exhibit  629.     Is  this  exactly  the  same 

thing  as  to  naphtha? — A.  It  is.     It  represents  in  the  first  coluixm 

the  statistics  for  all  finished  naphtha,  that  is  to  say,  the  refinery  price 

for  all  finished  naphtha.      The  table  furnished  by  the  Standard  Oil 

Company  as  to  refinery  prices  shows  finished  naphtha  sepa- 

3579  rately  from  what  is  known  as  gas  naphtha,  and  I  have  taken 
only  the  finished  naphtha.     Otherwise,  the  figures  are  made 

up  in  precisely  the  same  manner,  the  average  cost  of  tank  wagon 
marketing  shown  here  being  the  average  cost  for  marketing  both 
illujninating  oil  and  naphtha  combined,  as  shown  by  the  exhibit 
furnished  by  the  Standard  Oil  Company. 

Q.  It  is  combined  in  their  exhibits? — A.  It  is.  They  do  not  sepa- 
rate it  in  their  exhibits. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  629  in  evidence. 

Paper  marked  Petitioner's  Exhibit  630. 

Q.  I  show  you  Petitioner's  Exhibit  630.  Please  state  what  that 
is? — A.  That  is  a  statement  compiled  directly,  without  any  compu- 
tations, from  Exhibits  388  and  396,  both  furnished  by  the  Statistical 
Department  of  the  Standard  Oil  Company.  One  of  the  sets  of 
columns  under  each  year  shows  the  average  net  earnings  per  barrel 
on  refined  oil  in  the  territory  of  the  several  marketing  companies 
of  the  Standard  Oil  Company,  or  of  the  several  marketing  divisions, 
for  which  the  statistics  are  compiled  by  the  company  separately. 
The  second  column  under  each  year  shows  the  estimated  percentage 
of  the  total  sales  of  refined  oil  made  by  competitors,  as  set  forth  in 
the  exhibit  furnished  by  the  Standard  Oil  Company.  And  the  same 
way  for  each  year.  It  is  a  comparison,  in  other  words,  between  the 
net  earnings  in  each  territory  and  the  degree  of  competition  in  that 
territory,  as  estimated  by  the  Standard  Oil  Company. 

Q.  Now,  this  is  actually  taken  from  Exhibits  396  and  388, 

3580  and  contains  no  change  whatever,  no  computation  or  interpre- 
tation?— A.  It  does  not  contain  any  computation  or  interpre- 
tation. There  are  one  or  two  cases  in  which  the  figures  have  been 
omitted  simply  because  there  was  not  a  figure  for  both  of  these  col- 
umns available ;  the  two  records  were  not  in  all  cases  comparable  one 
with  the  other,  and  so  there  are  omissions. 

Q.  Now,  are  these  marketing  divisions,  the  divisions  which  have 
been  described  in  evidence  and  which  were  described  by  Mr.  Dredger 
in  connection  with  the  original  exhibits  396  and  388  ?— A.  They  are. 
I  do  not  remember  just  how  far  he  described  them,  but  these  are  the 
different  divisions  shown  on  the  original  exhibits  furnished  by  the 
Standard  Oil  Company  and  which  were  explained  by  the  officers  of 
the  Standard  Oil  Company  in  testimony. 

Q.  To  illustrate,  take  "  Denver,  Continental."'  You  mean  by  that 
the  Denver  territory,  consisting  of  Colorado,  Utah,  Wyoming,  Idaho, 
Montana,  and  New  Mexico? — A.  That  is  right.  The  testimony  in 
this  case  shows  that  is  the  territory  of  the  Continental. 

Q.  And  by  "  Continental "  you  mean  the  Continental  Oil  Com- 
pany which  sells  oil  in  that  district? — A.  Exactly. 
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Q.  Now,  in  the  first  column  opposite  that  is  "  2.18."  What  does 
that  mean? — A.  That  means  that,  according  to  the  statement  fur- 
nished by  the  Standard  Oil  Company,  and  an  exhibit  in  this  case, 
the  profit  of  the  Continental  Oil  Company  on  its  marketing  of  illu- 
minating oil,  refined  oil,  in  the  year  1899,  was  $2.18  per  barrel. 

Q.  In  what  territory? — A.  In  its  entire  territory  covering 

3581  the   states   whicli  you  have   named   in  the   Rocky   Mountain 
region. 

Q.  Now,  opposite  that,  and  under  the  heading  "  per  cent  of  com- 
petitive sales  "  is  "  O.  2  " — A.  That  means  that  the  estimate  of  the 
Standard  Oil  Company  as  to  the  amount  of  business  done  by  com- 
petitors in  that  territory  in  that  year  was  two-tenths  of  one  per  cent 
of  the  total. 

Q.  Now,  that  is  the  lowest  percentage,  I  notice,  of  competition 
on  this  sheet. — A.  It  is. 

Q.  Now  take  Philadelphia.  That  means  the  territory,  described 
by  the  witness  and  by  the  exhibits,  of  the  state  of  Pennsylvania, 
doesnt  it,  or  the  eastern A.  The  eastern  part  of  the  state  of  Penn- 
sylvania.   It  is  so  stated. 

'  Q.  And  the  average  profit  per  barrel  is  26  cents? — A.  In  1899, 
yes  sir. 

Q.  And  the  percentage  of  competition  set  opposite  that  is  18.7 
per  cent? — A.  That  is  right. 

Q.  Now,  that  is  a  case  of  the  highest  competition. — A.  That  is  the 
highest  percentage  of  competition  shown  on  that  table  for  that  year. 

Q.  Now,  does  that  explanation  as  to  territory,  percentage  of 
profit,  and  percentage  of  sales  apply  to  all  of  the  divisions  on  this 
sheet? — ^A.  It  does. 

Q.  The  object  of  this  sheet  is  to  compile  simply  from  the  exhibits' 
put  in  evidence,  in  parallel  columns,  the  profit  per  barrel  to  the  Stand- 
ard selling  company  and  the  percentage  of  competition  by  com- 

3582  petitors  in  the  same  districts  ?— A.  That  is  the  object. 

Q.  These  profits  are  the  profits  of  the  selling  company  alone, 
are  they  ? — A.  Exactly. 

Q.  And  do  not  include  the  profits  of  the  manufacturing  com- 
pany ? — A.  That  is  right. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  630  in  evidence. 

Paper  marked  Petitioner's  Exhibit  631,  five  sheets. 

Q.  I  show  you  Petitioner's  Exhibit  631  in  five  sheets.  Please  state 
what  that  is  and  from  what  it  was  compiled.— A.  This  exhibit  con- 
sists of  the  price  per  gallon  and  the  margin  per  gallon. 

Q.  Margin  of  what?— A.  The  margin  of  profit,  so-called,  per  gal- 
lon on  illuminating  oil  in  a  large  number  of  towns,  as  shown  by  the 
statement  furnished  by  the  Standard  Oil  Company,  Exhibit  391, 
covering  date  of  October  15,  1904.  The  exhibit  is  intended  merely 
to  condmse  the  exhibit  391  by  selecting  the  larger  towns,  omitting 
the  others,  and  to  re-arrange'  it  for  convenience  in  geographical 
order   bringing  the  towns  in  the  New  England  states  together,  and 
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the  southern  states  together,  etc.,  the  original  exhibit  being  arranged 
alphabetically. 

Q.  But  this  is  made  up  by  copying  from  the  original  exhibit? 

A.  Exactly ;  simply  a  selection  of  figures,  and  the  selection  has  been 
based  on  the  principle  of  showing  the  larger  towns  merely.  There 
has  been  no  selection  on  any  other  principle.  In  making  the  selec- 
tion of  the  larger  towns  I  did  not  always  consult  a  census 
3683  volume  to  find  out  what  the  census  was,  but  assumed  merely 
those  were  the  larger  towns  in  each  state. 

Q.  Now,  this  price A.  The  price  is  that  of  Water  White  illum- 
inating oil  from  tank  wagons  as  shown  by  the  table  from  which  it 
was  taken. 

Q.  To  the  retailer  ? — A.  To  the  retail  dealer,  yes. 

Q.  To  each  town  named? — A.  Yes. 

Q.  And  the  margin  under  the  head  of  "  Margin,"  what  is  that?— 
A.  It  is  the  margin  shown  under  the  heading  "  Margin  "  in  these 
tables,  and  the  explanation  of  what  that  margin  is  has  been  given  by 
witnesses  representing  the  Standard  Oil  Company.  I  can  repeat  it  if 
you  wish. 

Q.  No,  it  is  not  necessary  to  repeat  it. — A.  There  are  other  ex- 
hibits in  this  case  in  which  the  elements  making  up  these  margains  (as 
of  a  different  date,  however)  are  shown  in  several  columns.  It  pur- 
ports to  be  the  margin  of  profit  on  that  business  at  that  date. 

Q.  Opposite  some  of  these  I  notice  a  minus  sign.  "^Vhat  does  that 
mean? — A.  That  indicates  that  there  was  a  loss  on  that  oil  that 
day. 

Q.  This  sheet  shows  a  profit;  this  is  the  profit  to  the  marketing 
company,  is  it  ? — A.  Exclusively  to  the  marketing  company.  It  was 
based  on  the  price  charged  to  the  marketing  company  by  the  refin- 
ing concern. 

Q.  I  notice  this  shows  a  variation  from  a  loss  of  .88  cents  per  gal- 
lon to  a  profit  of  6.48  cents  per  gallon. — A.  That  is  not  the  extreme 
limit.  It  does  show  for  Springfield,  Massachusetts,  a  loss  of 
3584  88/100  of  a  cent  per  gallon,  and  for  Alberquerque,  New  Mexico, 
a  profit  of  6.48  per  gallon.  But  the  lowest  margin  is  not  that 
of  Springfield  but  that,  I  think,  of  Los  Angeles,  California,  which 
was  a  loss  of  3.16  cents  per  gallon,  the  price  in  Los  Angeles  being 
7|  cents  and  in  Alberquerque  23  cents. 

Q.  This  shows  generally  the  variation  in  these  selected  cities 
throughout  the  United  States  ?— A.  Exactly ;  the  selection  being  made 
solely  on  the  principle  of  population. 

Mr.  Kellogg.  I  offer  that  in  evidence. 

WrrNESS.  I  will  add  one  other  statement  as  to  the  matter  of  popu- 
lation. The  table  furnished  by  the  Standard  Oil  Company  from 
which  this  was  compiled  does  not  show  all  the  towns  in  which  they 
sell  oil,  but  it  shows  only  what  are  known  as  the  main  stations,  which 
include  most  of  the  large  cities  themselves ;  and  then  alternately,  one 
out  of  two  or  one  out  of  three  of  the  smaller  towns,  and  it  may  be 
that  no  price  at  all  was  furnished  for  some  towns  of  considerable 
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size,  by  reason  of  that  method  in  which  the  table  was  originally  made 
up. 

Mr.  Rosenthal.  The  table  was  prepared  that  way  at  your  sug- 
gestion ? 

Witness.  Exactly.  But  most  of  the  large  cities  of  the  country 
are  themselves  main  stations  and  prices  are  given  for  all  the  main 
stations,  so  that  this  table  includes  nearly  all  the  larger  places  in  the 
country. 

Paper  marked  Petitioner's  Exhibit  632,  four  sheets. 

Q.  I  show  you  Exhibit  632,  four  sheets.  What  is  that? — A. 
That  is  a  table  compiled  also  from  Petitioner's  Exhibit  391, 

3585  which  was  a  statement  furnished  by  the  Standard  Oil  Com- 
pany showing  the  price  of  Water  White  illuminating  oil  from 

tank  wagons  in  each  of  a  very  large  number  of  towns  throughout 
the  United  States  as  of  date  October  15,  1904,  together  with  the  so- 
called  margin  of  profit,  which  I  have  already  described.  This  table 
is  compiled  from  that  on  this  principle:  the  towns  for  which  prices 
were  furnished  in  that  exhibit  are  in  the  exhibit  arranged  according 
to  the  divisions  of  the  Standard  marketing  system;  that  is  to  say, 
there  are  perhaps  sixty  or  eighty  different  divisions,  each  having  a 
main  station  and  most  of  them  having  a  number  of  sub-stations  as 
appears  there.  I  have  selected  within  each  of  those  divisions  the 
town  in  which  the  margin  of  profit  was  lowest  on  October  15,  1904, 
and  the  town  in  which  the  margin  of  profit  was  highest  on  that  date, 
and  have  compared  the  two ;  in  other  words,  this  is  intended  to  show 
the  difference  in  the  margins  within  a  single  division,  within  each 
separate  di^'ision ;  and  these  divisions,  of  course,  as  appears  from  the 
list  of  towns,  are  all  compact  geographical  areas;  they  represent  a 
state  or  part  of  a  state  in  each  case ;  in  other  words,  the  table  shows 
differences  in  margiAs  between  towns  in  the  same  general  vicinity, 
and  of  course  shows  the  extreme  difference,  the  lowest  margin  being 
taken  and  also  the  highest  margin.  The  table  shows  both  the  margin 
in  the  selected  towns  and  the  price  in  such  towns.  The  names  appear- 
ing down  the  side  are  not  the  names  of  the  towns  for  which  the 
prices  appear,  but  simply  the  names  of  the  divisions,  and  the 

3586  names  of  the  towns  are  not  given  at  all. 

Q.  This  is  taken  from  the  original  exhibit  391,  is  it? — A. 
It  is. 

Q.  And  simply  transposes  the  figures? — A.  That  is  all. 

Q.  No  change' in  the  figures  whatever?— A.  None  whatever. 

Q.  What  do  the  red  figures  mean?— A.  The  red  figures  mean,  as 
is  indicated  by  a  note  on  the  table,  a  loss,  that  is,  a  minus  margin 

or  loss. 

Q.  And,  under  the  head  of  "  Margin "  the  black  figures  show 
profit  per  gallon  ? — A.  Exactly. 

Q.  For  instance,  take  Cincinnati,  the  lowest  margin  is  1.09  cents 

loss? A.  Exactly.     In    the    Cincinnati    division,    that    means.     A 

town  which,  presumably  (although  I  have  not  examined  it  recently) 
is  Cincinnati  itself  which  has  the  lowest  margin,  has  a  loss  of  1.09 
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cents,  and  in  that  same  division  there  is  another  town,  the  name  of 
which  is  not  specified,  whicli  had  a  profit  of  1.86  cents.  The  town 
having  the  loss  had  a  price  of  7  cents,  and  the  town  having  the  high- 
est profit  a  price  of  11  cents. 

Q.  That  explanation  covers  all  the  places? — A.  It  does. 

Mr.  Kellogg.  I  offer  it  in  evidence. 

Paper  marked  Petitioner's  Exhibit  633,  seven  sheets. 

Q.  What  is  Exhibit  633  in  seven  sheets? — A.  That  is  a  statement 

compiled  from  the  same  exhibit,  391,  furnished  by  the  Standard  Oil 

Company.    As  previously  stated,  that  statement  (Exhibit  391)  shows 

for  each  of  the  marketing  divisions  the  price  and  the  margin 

3587  in  a  large  number   of  towns    (in  most  of  the  divisions  at 
least  there  are  a  large  number  of  towns) ;  and  this  statement 

shows  how  many  towns  within  each  division  had  certain  low  mar- 
gins, that  is,  relatively  low,  and  how  many  towns  had  relatively 
high  margins  of  profit.  For  instance,  to  explain  what  it  means,  in 
the  Alberquerque  (New  Mexico)  division  there  are  seven  towns  for 
which  prices  are  given  in  the  exhibit  furnished  by  the  Standard 
Oil  Company.  In  one  of  these  towns  there  was  a  margin  of  only 
.26  cent  per  gallon,  while  in  three  out  of  the  seven  the  prices  re- 
sulted in  a  margin  of  6.22  cents  per  gallon,  or  more.  The  same 
explanation  would  hold  of  the  others.  The  idea  is  that  the  com- 
paidson  is  not  between  the  lowest  margin  and  the  highest  margin, 
but  between  groups  of  towns  having  relatively  low  margins  and 
groups  of  towns  having  relativelj^  high  margins,  in  order  to  show 
whether  or  not  there  are  a  good  many  towns  in  which  conspicuous 
differences  in  margins  appear. 

Mr.  Kellogg.  I  offer  this  in  evidence. 

Witness.  In  some  cases  there  is  only  one  town  listed  as  having 
a  low  or  a  high  margin,  and  in  some  cases  it  shows  there  are  two  or 
three  having  a  margin  of  such  and  such  an  amount,  or  higher,  or 
lower,  as  is  stated.  That  is  merely  a  matter  of  counting  and  copy- 
ing figures.  I  wish  to  add  a  further  statement  as  to  this  Exhibit 
633.  It  does  not  include  all  of  the  divisions  for  which  prices  were 
furnished,  but  only  those  divisions  in  which  more  conspicuous  differ- 
ences in  margins  appear.  In  substantially  all  other  divisions  the 
differences  in  margins  are  less  conspicuous  than  those  which  are 
shown  here. 

3588  Paper  marked  Petitioner's  Exhibit  634,  three  sheets. 

Q.  What  is  Exhibit  634? — A.  That  is  a  statement  compiled 
in  part  from  Petitioner's  Exhibit  391,  the  table  of  prices  being  of 
date  October  15,  1904,  which  I  have  already  referred  to,  and  in  part . 
from  Petitioner's  Exhibit  390,  Avhich  is  a  table  showing  the  esti- 
mated percentages  of  the  sales  of  illuminating  oil  made  by  com- 
petitors in  the  several  main  stations  of  the  Standard  Oil  Company, 
and  in  the  groups  of  sub-stations  following  under  such  main  stations, 
respectively.  The  table  which  was  furnished  with  regard  to  the  per- 
centage of  competition  in  some  cases  does  not  distinguish  between 
the  main  stations  and  the  sub-stations;  it  simply  shows  the  average 
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percentage  of  competition  for  both  combined,  but  in  numerous  other 
cases  it  does  disting-uish.     It  shows,  first,  the  percentage  of  competi- 
tion for  the  entire  division,  and  then,  as  a  sub-division  of  that,  the 
percentage  of  competition  estimated  for  the  main  station  alone,  that 
is,  for  the  one  central  city  where  the  headquarters  are,  and  the  aver- 
age for  all  the  sub-stations  combined.     Making  use  of  that  state- 
ment of  estimated  percentages  of  competition,  I  have  compiled  here 
a  table  which  shows,  first,  the  price  in  each  main  station,  so  far  as 
we  could  use  the  figures,  so  far  as  ^\e  had  the  figures  of  competition 
separately  for  each  main  station ;  first,  the  price  in  each  mam  sta- 
tion, and,  second,  the  so-called  margin  of  profit  at  that  mam  station, 
and  the  estimated  percentage  of  competition  at  that  mam  station. 
All  that  relates  to  the  main  station.     Now,  I  have  compared 
3589    that  with  the  business  of  the  sub-stations.     In  order  to  ascer- 
tain the  average  price  in  the  sub-stations,  I  have  had  to  add 
up  the  prices  quoted  for  the  towns  in  the  division  exclusive  of 
the  main  station  and  divide  by  the  number  of  such  towns.     In  other 
words,  that  is  not  strictly  a  true  average  price;  it  does  not  show  ex- 
actly what  the  Standard  would  have  received  for  all  the  oil  sold  m 
such  sub-stations,  but  it  is  an  approximate  average  obtained  by  tak- 
ing the  price  for  each  separate  town,  as  shown  m  Petitioner  s  Jl;x- 
hibit  391,  adding  up  those  prices  and  dividing  by  the  number  of 
towns     The  object  of  this  table,  which  will  make  clearer  than  any- 
thing else  the  meaning  of  the  figures,  is  to  ascertain  whether  when 
the  percentage  of  competition  is  greater  in  the  mam  station  than  m 
the  sub-stations,  the  price  and  margin  is  lower;  and  whether   when 
the  percentage  of  competition  is  greater  in  the  sub-stations  tlian  m 
the  main  station,  there  is  a  corresponding  adjustment  of  prices- 
prices  and  margins. 

Mr  Kellogg.  I  offer  this  in  evidence. 
Papers  marked  Petitioner's  Exhibit  635,  24  sheets 
O    I  show  YOU  Petitioner's  Exhibit  635,  24  sheets.     Please  state 
whit  that  is.-A.  That  is  a  statement  regarding  the  changes  m  prices 
Tnd  margins  in  specified  cities;  that  is  to  say,  the  prices  of  Water 
White  illuminating  oil  delivered  by  tank  wagons.    It  is  compied 
from  PeSioner's  Exhibit  395,  which  is  a  statement  furnished  by  the 
Standard  Oil  Company  showing  for  each  of  these  cities  men- 
3690     tioned  in  this  list,  and  also  for  a  few  others,  the  price  of  such 
oil  from  month  to  month,  that  is,  on  the  first  day  of  each 
month    from  1902  to  1906.     These  prices  shown  m  Exhibit  3 J5  1 
haTesimpr  copied  off,  re-arranging  the  order  of  towns^    Exhibi 
396  alsHhows  for  the  first  of  each  month  the  margin  of  profit  at 
Lese  several  towns,  and  the  second  group  of  columns  m  this  table 
om^ied  therefrom  simply  copies  those  -argins.     In  other  words, 
ft  s  table  is  copied  directly  from  the  figures  furmshed  by  the  Stand- 
ard on  Con'pany,  with  simplj  a  grouping  of  the  towns     In  addi- 
?nn    the  table  shows  for  each  year  the  estimated  percentage  of  the 
total    ales  of   llumTnating  oil  nfade  by  the  independent  or  competing 
Concerns   as  estimated  by  the  Standard  Oil  Company  and  as  shown 
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m  Petitioner's  Exhibit  390  which  was  furnished  by  the  Standard 
Oil  Company.     This  Exhibit  390,  as  I  have  already  stated,  distin- 
guishes m  most  cases,  from  year  to  year,  the  estimated  percentage 
of  competition  for  the  main  stations  from  that  for  the  sub-stations- 
and  where  that  is  done  I  have  taken  the  figure  for  the  main  station' 
that  is,  for  the  city,  in  order  to  put  it  in  comparison  with  the  prices' 
for  the  year.     In  other  words,  the  estimated  percentage  of  competi- 
tion is  for  the  entire  year,  whereas  the  prices  show  from  month  to 
month.     The  margins  shown  in  red  ink  are  losses;  the  percentages 
of  competition,  for  convenience  in  distinguishing  them  on  the  table 
from  the  other  figures  on  the  table,  have  also  been  put  in  red  ink 
but  of  course  do  not  indicate  losses.     The  table  is  incomplete  with 
respect  to  the  percentage  of  competition  for  1902  and  1903, 
3591     but,  I  understand,  counsel  for  the  defendant  are  willing  that 
I  should  insert  those  figures  there  this   afternoon,  making 
them   part   of  the   exhibit.     These   towns   have   been   arranged  in 
groups,  three,  four,  or  five,  or  sometimes  six,  on  a  page,  for  the  pur- 
pose of  bringing  into  comparison  the  towns  in  the  same  general 
vicinity.     They  are  not  arranged  in  such  a  way  as  to  compare  towns 
m  widely  separated  parts  of  the  country,  but,  rather,  to  compare 
towns  m  the  same  general  vicinity,  in  either  the  same  state  or  the 
same  section  of  the  country. 

Mr.  Kellogg.  I  offer  Petitioner's  Exhibit  635  in  evidence. 
Q.  Wherever  there  are  figures  or  writing  on  the  back  of  these  ex- 
hibits, they  are  no  part  of  the  exhibit;  is  that  right?— A.  That  is 
right. 
Mr.  Kellogg.  And  are  not  offered. 
(No  Cross-examination.) 

Mr.  Kellogg.  Now,  your  Honor,  we  have  explained  to  you  that 
this  is  all  the  testimony  this  week,  and  I  understand  Mr.  Kosenthal 
does  not  desire  to  be  here  next  week.  We  have  been  talking  about  an 
adjournment.     I  could  finish  here  next  week. 

Mr.  Rosenthal.  In  view  of  the  fact  that  we  go  on  at  Albany  the 
week  after  next,  and  we  have  made  such  rapid  progress  this  week 
covering  work  here  in  one  week  that  we  all  expected  would  take  a,t 
least  two,  I  want  to  move  that  this  adjournment  be  for  three  weeks 

from  next  Monday. 
3592  Mr  Kellogg.  I  do  not  consider  it  at  all  unreasonable  that 
an  adjournment  should  be  had  for  a  couple  of  weeks,  owing 
to  the  fact  that  we  go  on  at  Albany,  but  I  would  rather  it  would  not 
be  for  three  weeks.  I  would  like  to  push  this  as  fast  as  possible. 
However,  I  am  willing  to  submit  it  to  the  Examiner. 

The  Examinee.  I  think,  gentlemen,  we  have  made  very  rapid 
progress  in  this  case,  considering  the  amount  of  evidence  that  has 
gone  in  the  record.  The  character  of  it,  the  number  of  the  exhibits 
and  their  character,  shows  what  an  immense  amount  of  work  has 
been  done  outside  of  the  hearing.  My  judgment  is  that  every  ad- 
journment you  have  taken  so  far  has  really  facilitated  the  taking  of 
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the  testimony  on  the  part  of  the  Government.  Of  course  I  do  not 
want  to  delay  the  hearing  of  the  case  at  all,  but  I  am  bound  to  con- 
sider the  convenience  and  interest  of  all  parties;  and  I  think,  under 
all  the  circumstances,  that  an  adjournment  to  the  24th  of  February 
would  lose  nothing  in  point  of  time.  I  would  like  to  say,  however, 
that  I  should  think  it  would  be  the  duty  of  the  Defendant  in  the 
meantime  to  do  whatever  checking  it  has  indicated  it  desires  to  re- 
serve the  right  for  in  this  examination  here,  and  I  hope,  when  we 
resume  on  that  date,  we  will  be  able  to  continue  until  we  complete 
the  Government's  case. 

Mr.  KjiLLOGG.  We  will  be  able  to  continue  at  that  time.    Now,  Mr. 

Graves  suggests  to  me  that  we  have  an  understanding  with  the 

coiinsel  for  the  Defendant  that  the  testimony  to  be  taken  in  Albany, 

commencing   on  the   11th   of   February,   shall  be   taken   before   a 

Notary. 

3593  Mr.  Rosenthal.  Before  some  one  that  may  be  agreed  upon 
by  Mr.  Graves  on  your  side  and  Mr.  Milburn  on  our  side. 

Mr.  Kellogg.  Before  some  stenographer  or  Notary  who  can  swear 
the  witnesses,  of  course  agreed  upon  between  Mr.  Graves  and  Mr. 
Milburn,  in  Albany,  and  the  testimony  transmitted  to  your  Honor 
and  made  a  part  of  this  record  with  the  same  force  and  effect  as 
though  taken  before  you. 

Mr.  Rosenthal.  That  is  entirely  agreeable  to  the  defendants. 

Mr.  KJELLOGG.  It  may  be  taken  by  the  Official  Stenographer  or  any 
one  that  he  designates. 

Mr.  Rosenthal.  That  he  design£„tes. 

The  Examinee.  That  is  very  satisfactory  to  the  Examiner. 

Mr.  Kellogg.  And  with  that  understanding  I  do  not  think  any 
further  stipulation  is  necessary. 

Mr.  Rosenthal.  Then,  Mr.  Graves,  in  the  meanwhile,  as  you  get 
names  of  forthcoming  witne-sses  that  the  Government  will  use  when 
we  re-convene,  you  will  furnish  them  to  me,  send  them  to  me  at 
Chicago. 

Mr.  Graves.  All  right,  sir. 

Mr.  Kellogg.  I  would  like  to  make  one  further  request.  I  suppose 
that  Mr.  Felton  will  be  here  on  the  24th? 

Mr.  Rosenthal.  Oh,  yes,  he  will  always  be  at  your  call,  and,  if 
you  wish,  will  be  here  on  the  21th. 

Mr.  Kellogg.  I  would  like  him  to  be  here  on  the  24:th.  I  may 
want  to  ask  him  a  few  questions  about  the  moving  of  traffic  that  he 
is  more  familiar  with  than  we  are. 

3594  The  Examinee.  One  matter  I  would  like  to  call  to  the  atten- 
tion of  counsel.     There  is  a  very  large  record  accumulating 

here  for  which  I  feel  personal  responsibility.  I  dont  know  whether 
it  is  the  intention  to  have  it  printed  or  not.  I  dont  know  whether 
you  have  considered  what  you  are  going  to  do  with  it  in  the  mean- 
time. Shall  we  leave  it  with  the  stenographer  until  the  case  iS 
finished  ? 
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Mr.  Kei.logg.  I  have  spoken  to  the  counsel  once  or  twice  aboiit 
that.  My  judgment  is,  that  if  the  Court  were  going  to  require  us  to 
print  it,  it  ought  to  be  taken  by  the  Examiner  and  printed  at  the 
present  time,  having  the  printing  going  on  either  in  the  Govern- 
ment printing  office  or  somewhere  else,  and  completed  as  we  go  along. 
It  is  so  much  easier  to  read. 

The  Examinee.  Another  matter.  Several  witnesses,  I  think,  have 
not  signed  their  testimony.  Is  there  a  stipulation  waiving  their 
signature?  Witnesses  who  were  called  in  New  York  at  the  last 
hearing  there,  and  recalled,  have  not  signed  their  testimony. 

Mr.  Kellogg.  I  am  willing  to  enter  a  stipulation  waiving  the  sig- 
nature of  any  witness. 

Mr.  EosENTHAL.  We  will  take  that  up  when  we  come  together 
again,  considering  it  in  the  meanwhile. 

The  Examiner.  It  would  be  a  matter  of  some  inconvenience,  if 
there  is  to  be  no  further  hearing  in  New  York,  to  get  the  testimony 
over  there. 

Mr.  Rosenthal.  It  may  be  that  there  are  some  corrections  which 
some  of  those  witnesses  wish  to  make.     I  am  not  advised. 

Mr.  Kellogg.  I  am  willing  to  stipulate  to  this:  subject  to 
3595     corrections  that  the  witnesses  make,  then  to  waive  their  sig- 
nature. 

The  Examinee.  I  suggest,  in  view  of  what  you  say  about  print- 
ing, would  it  not  be  proper  for  the  Examiner  to  consult  the  court 
about  that  in  St.  Louis? 

Mr.  Rosenthal.  I  think  the  record  should  be  printed.  I  think 
we  are  all  entirely  agreed  upon  that.  As  to  the  method,  why,  I 
havent  considered  that  nor  discussed  that  yet.  I  will  take  up  the 
matter  of  printing  with  my  associates,  and  determine  that. 

The  Examinee.  Well,  if  that  is  all,  we  will  adjourn  until  the  24th 
day  of  February — to  meet  here? 

Mr.  Kellogg.  Here.  And  there  may  be  an  order  for  the  witnesses, 
who  have  already  been  subpoenaed,  to  appear  at  that  time. 

The  Examinee.  Very  well ;  let  that  order  be  entered. 

Mr.  Kellogg.  I  think  the  adjournment  should  be  to  the  same 
place,  here. 

The  Examiner.  The  subpoenaes  now  out  will  hold  good  luitil 
that  time.  The  witnesses  are  excused  until  the  24th  of  February, 
to  appear  here  then  without  further  subpoena. 

Adjourned  until  Monday,  February  24,  1908,  at  10:30  A.  M., 
Hearing  Room,  Interstate  Commerce  Commission,  Washington, 
D.  C. 
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3596  Washington,  D.  C,  February  U,  1908—10 :  SO  a. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Franklin  Ferriss,  at  the  Hearing-Eoom  of  the  Interstate  Commerce 
Commission,  pursuant  to  adjournment. 

Present:  On  behalf  of  the  Petitioner,  Messrs.  Frank  B.  Kellogg, 
Charles  B.  Morrison,  and  J.  Harwood  Graves;  on  behalf  of  the  De- 
fendants, Messrs.  Moritz  Rosenthal,  John  S.  Miller,  and  Chauncy 
W.  Martyn. 

It  is  stipulated  between  counsel  that  the  foUowmg  testimony,  taken 
in  the  city  of  Albany,  New  York,  beginning  on  February  11,  1908, 
and  ending  on  February  14,  1908,  was  taken  before  Lester  W.  Bloch, 
Esq.,  United  States  Commissioner ;  that  the  witnesses  whose  testimony 
was  so  taken  were  duly  sworn;  that  the  signatures  of  said  witnesses 
to  said  testimony  is  waived,  and  that  the  same  may  be  incorporated 
in  the  record  with  the  same  force  and  effect  as  if  taken  m  the  presence 
of  the  Examiner,  and  to  be  certified  by  him  as  if  taken  m  his 

presence. 
3597        Thomas  L.  Hisgbn  being  duly  sworn  as  a  witness  on  behalf 
of  petitioner,  testified  as  follows : 
Direct  examination  by  Mr.  Morrison  : 
Q    What  is  your  name? — A.  Thomas  L.  Hisgen. 
Q   Where  do  you  live?— A.  In  West  Springfield,  Massachusetts. 
Q.  How  long  have  you  lived  there?— A.  Lived  there  about  seven 

years.  ^      ,     ^      .„ 

Q   Where  did  you  live  before  that?— A.  In  Albany. 
Q.  "What   is   your   occupation  ?— A.  The   manufacturing   of   axle 

^Q^rwhat  place  or  places?— A.  At  Albany,  Pittsfield,  Spring- 
field,  Northampton,   and  various  other   towns  we  fill   from  those 

stations.  ,  ,  j:    ^       q 

Q  But  those  are  the  stations,  are  they,  where  you  manufacture  |— 
A.  No,  they  are  the  storage  tanks  where  we  empty  the  oil  from  the 
tank  cars  into  our  storage.  q      a     t     *  iu 

O    Where  do  you  manufacture  the  axle  grease?— A.  In  Albany. 
q!  What  is  the  name  of  your  axle  grease  ?-A.  The  Four  Brothers 

Q   How  long  have  you  been  in  that  bu.siness?— A.  Since  1889. 
q'.  And  at  what  place?— A.  Albany.  ,      ,    ^       • 

Q   Have  you  any  competitors  m  that  business?— A.  Yes  sir. 
Mr.  MiLBTJRN.  What  business  is  this— axle  grease? 

Mr.  Morrison.  Axle  grease,  yes.  •      •     ,    . 

3598        Witness.  Yes  sir,  we  have  plenty  of  competition  in  that. 

Q.  Does  the  Standard  Oil  Company  manufacture  an  axle 

jrvpase? — A.  Yes  sir.  .    , 

Q  What  brands  do  you  know  of?-A.  Well,  they  manufacture 
various  brands,  but  the  one  that  competed  with  our  brand  was  what 
was  called  the  Mica  axle  grease. 


1796 


HISGEN. 


Q.  Do  they  make  the  Fraser  axle  grease,  also?— A.  I  dont  know 
but  I  believe  that  they  control  the  manufacture  of  Fraser  axle  grease' 

Mr.  MiLBUEN.  I  think  I  shall  object  to  that  question,  and  move  to 
strike  it  out.  If  he  knows,  well  and  good.  Mere  belief  is  not  im- 
portant.    Mica,  was  that? 

Mr.  MoREisoN.  Mica;  that  is  the  brand  that  he  says  comes  in  com- 
petition with  them. 

Q.  You  say,  do  you,  that  you  come  in  competition  with  this  Mica 
Brand A.  Yes  sir. 

Q.  That  is  produced  by  the  Standard  Oil  Company?— A.  Yes  sir. 

Q.  Now,  I  will  ask  you,  first,  to  describe,  in  a  general  way,  what 
sort  of  competition  you  have  met  in  the  axle  grease  business,  from 
the  Standard  Oil  Company?— A.  The  competition  consisted  of  the 
methods  that  they  would  offer  to  our  trade— this  Mica  axle  grease 
for  about  one  half  the  ordinary  price.  And  we  found,  in  a  o-reat 
many  cases ^ 

Mr.  MiLBtJRN.  I  move  to  strike  out  the  testimony  as  far  as 
3699  it  has  gone,  inasmuch  as  it  is  a  mere  statement  of  conclusions 
without  any  specific  facts. 

Q.  Proceed.— A.  They  would  offer  the  axle  grease  for  about  one 
half  of  what  ours  would  cost,  and  if  they  couldnt  sell  the  grease,  at 
any  price,  you  might  say,  they  would  place  it  on  consignment  and 
leave  it  there  until  it  was  sold. 

Q.  How  generally  was  that  kind  of  competition  carried  on?— 
A.  That  competition  was  carried  out  all  through  our  territory.  They 
sent  special  men  through  the  territory;  not  only  their  local  agents 
who  were  calling  on  the  trade,  but  they  would  send  special  men  to 
handle  that  business. 

Q.  What  effect  did  that  have  upon  your  business? A.  Well   it 

had  this  effect:  That  if  a  man  could  get  grease  without  paying  for 
It  until  It  was  sold,  and  at  a  much  cheaper  price  than  ours,  why  he 
would  drop  our  grease.  Naturally  he  would  handle  that  that  he  made 
the  most  money  out  of. 

Q.  Now,  when  the  prices  were  cut,  in  your  territory,  as  you  have 
already  described,  were  they  also  cut  in  other  territory A.  No  sir. 

Q.  Where  your  competition  did  not  reach  ?— A.  No  sir  thev  was 
not.  '        ^ 

Mr.  MiLBUEN.  The  same  objection  to  that. 

Q.  When  did  this  competition  that  you  have  spoken  of  com- 
mence?—A.  Why,  that  was  after  we  moved  into  our  present  fac- 
tory— our  present  location. 
3600  Q.  You  speak  of  your  present  location.  What  was  your  for- 
mer location  ?— A.  Well,  we  started  down  in  the  south  end.  There 
was  a  party  that  built  a  very  simple  sort  of  a  building  there— frame 
building.  We  had  two  small  kettles.  We  commenced  business  there. 
And  there  was  no  attention  paid  to  us  very  much,  while  over  there; 
but  when  we  moved  into  the  second  location,  on  the  corner  of  Dallius 
and  Fourth  Avenue,  we  rented  the  building  that  was  occupied  by 
the  Standard  Oil  Company.    They  had  moved  over  onto  the  Island. 
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They  had  their  storage  tanks  there,  and  we  rented  this  at  a  very 
nominal  price,  because  we  could  use  the  storage  tanks,  and  it  was 
very  handy  to  the  railroad  and  our  shipments  could-  be  made  right 
on  the  tracks  there.  And  the  first  trouble  we  had  with  the  Standard 
Oil  Company  was,  that  we  used,  in  the  manufacture  of  this  axle 
grease  an  oil,  a  mineral  oil,  and  we  had  been  buying  oil  of  them, 
until  an  independent  concern  from  Cleveland  submitted  prices  that 
were  lower  than  the  Standard's.  We  told  the  Standard  about  this 
price,  and  they  wanted  us  to  submit  a  sample  and  also  these  prices, 
in  writing,  which  we  refused  to  do.  We  bought  of  the  independent 
oil.  And  inmiediately  afterwards,  Mr.  —  the  man  that  has  charge 
of  the  New  York  department — he  came  into  our  office 

Q.  Department  of  what? — A.  The  Standard  Oil  Company's. 

Mr.  MiLBTJEN.  Who  were  the  men?  Cant  you  tell  us?  We  have 
got  "  they." 

3601  Witness.  Well,  just  wait  a  minute.    I  will  tell  you  the  man. 
Thompson  and 

Q.  Bedford? — A.  Bourne,  I  think.  Thompson  and  Bedford — that 
is  the  idea ;  Thompson  and  Bedford.  They  were  the — ^but  they  sent 
Mr.  Bourne  up,  their  representative,  from  Thompson  and  Bedford, 
and  notified  us  that  they  wanted  the  building  immediately  and  we 
had  no  place  to  go  at  that  time,  and  they  gave  us  notice  to  vacate 
the  building.  We  took  the  matter  up  with  the  railroad  company. 
You  see,  this  building  of  the  Standard  Oil  Company  was  on  the 
land  of  the  railroad  company — the  Delaware  &  Hudson  Railway 
Company ;  and  we  took  the  matter  up  with  them,  and  they— we  were 
shipping  out  an  immense  lot  of  grease  at  that  time,  business  was 
increasing  right  along,  and  we  called  their  attention  to  this  threat ;  so 
they  interceded ;  they  interceded  with  the  Standard  Oil 

Mr.  MiLBXJEN.  Who?    Who  interceded? 

Mr.  MoEEisoN.  Well  now,  dont  interrupt  the  witness.  You  can  ask 
him  on  cross  examination. 

Witness.  They  interceded  with  the  Standard  Oil  Company,  and 
we  were  left  there ;  they  didnt  put  their  threats  into  force. 

Mr.  MiLBURN.  I  move  to  strike  that  out  as  immaterial,  irrelevant 
and  a  mere  conclusion. 

Mr.  MoEBisoN.  Go  right  along.  How  long  did  you  remain  there?— 
A.  And  then  we  commenced  looking  for  another  location,  immedi- 
ately, after  that,  and  M'e  found  the  present  location,  where  we  are  at 
the  present  time.     Then,  after  we  had  stopped  Buying  their  oil 

3602  of  them,  then  they  commenced  this  warfare  of 

Q.  Now,  about  when  was  this  ?— A.  That  was  in  1895. 
Q.  Up  until  that  time,  as  I  understand  you,  you  have  no  complaint 
to  make  about  the  methods  of  competition  that  were  adopted?— A. 

!No  sir. 

Q.  You  said,  in  describing  the  competition,  that  they  put  down 
prices  here,  where  you  were  selling,  and  so  on,  and  you  described 
other  methods  of  competition.  How  do  you  know  this?— A.  I  know 
that  by  my  own  personal  experience.     I  know  it  by  going  into  the 
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stores.     It  was  my  duty  at  that  time  to  travel  through  the  country 
and  sell  our  product,  and  I  met  the  conditions  myself. 

Q.  Did  you  keep  track  of  the  trade  and  prices  in  this  commodity  in 
which  you  were  dealing? — A.  Well,  we  knew  that  they  were  put- 
ting it  out  at  all  kinds  of  prices,  and  what  we  objected  to  mostly  was 
that  they  would  consign  this  product  in  competition  to  ours. 

Q.  Well,  you  learned  this,  did  you,  by  your  contact  with  the 
trade? — A.  Yes  sir. 

Q.  Were  you  on  the  road  yourself? — A.  Yes  sir,  I  certainly  was, 
yes  sir. 

Q.  Who  were  the  members  of  your  firm  ? — A.  Why,  I  am  the  presi- 
dent of  the  company,  and  Henry  A.  Hisgen  is  the  secretary,  and 
George  C.  is  the  treasurer. 

Q.  How  long  did  these  methods  of  competition  continue? — 

3603  A.  Well,  they    continued    right    along.     And    then,    a    little 
while  after  that,  parties  came  to  us 

Mr.  MiLBURN.  Who  ?     Wlio? 

Mr.  MoEEisoK.  Well  now,  ask  him  on  cross  examination. 

Mr.  MiLBTJEN.  No,  I  think  we  have — I  will  object  to  his  stating 
conversations,  unless  he  gives  the  parties  with  whom  the  conversa- 
tions were  had,  if  he  can.     That  is  the  proper  way. 

Mr.  MoEEisoN.  Well,  you  can  certainly  make  your  objections  but 
I 

Mr.  MiLBUEN.  Well,  of  course  that  is  all  I  can  do. 

Q.  Go  right  on,  Mr.  Hisgen. — A.  Then  we  were — they  made  us  an 
offer — submitted — wanted  us  to  submit  prices  for  the  axle  grease 
business.  And  they  remained  here  in  Albany  for  several  days,  and 
finally  they  left  for  New  York,  and  told  us  where  they  would  be,  to 
set  a  price  on  our  business. 

Mr.  MiLBUEN.  Now,  who  were  these  parties?     Who  were  they? 

Witness.  They  were  parties  from  Syracuse.  I  don't  remember  the 
name,  but  they  came  from  Syracuse. 

Mr.  MiLBUEN.  I  object  to  this  testimony,  and  move  that  it  be 
stricken  out  on  the  ground  that  there  is  no  connection  shown  between 
the  parties  to  whom  the  witness  refers  and  any  defendant  in  this  pro- 
ceeding. 

Q.  Proceed  now,  Mr.  Hisgen,  and  state  what  followed  this  over- 
ture that  you  have  talked  about. — A.  Then  this  competition 

3604  increased  so,  after  the  negotiations  ceased  for  the  purchase  of 
our  plant  up  there,  the  competition  grew  stronger. 

Q.  Well,  describe  it — just  what  was  done. — A.  Well,  this  same 

tactics  was  followed  up 

Mr.  MiLBUEN.  I  move- 


WiTNBSS.  And  even  went  so  far,  in  some  cases,  where  they  told 
the  dealers  that  they  couldnt  handle  our — intimated  that  they  couldnt 
handle  our  grease  and  our  oil  at  the  same  time ;  that  they  had  to  sell 
them  both. 

Mr.  MiLBUEN.  I  move  to  strike  that  out,  on  the  ground  that,  from 
the  witness'  own  statement  it  is  purely  hearsay. 
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Q.  Now,  proceed,  Mr.  Hisgen. — A.  And  we  knew  those  conditions 
existed,  that  they  had  our  trade  on  the  axle  grease  line,  was  ap- 
proached in  that  way 

Mr.  CEAwroED.  Was  what? 

Witness.  And  we  found  our  trade  dropping  off.  And  eventually 
we  got  into  the  kerosene  oil  business. 

Q.  When  did  you  commence  the  oil  business? — A.  In  1900. 
Q.  Have  you  now  described  all  of  the  methods  that  were  used 
against  you  before  you  went  into  the  oil  business? — A.  Yes  sir,  I 
believe  I  have,  yes  sir. 

Q.  And  did  you  continue  to  be  on  the  road  and  in  touch  with 
prices  and  conditions  up  until  1890  ? — A.  Yes  sir. 

Q.  Were  you  on  the  road  all  of  the  time?— A.  All  the  time.  That 
was  my  business. 

Q.  What  were  you  doing  on  the  road  ?— A.  I  was  acting  in 
3605     the  capacity  of  a  salesman. 

Q.  Did  you  visit  the  trade? — A.  Yes  sir. 
Q.  What  territory  did  you  cover?— A.  Well,  at  that  time,  when  we 
first  started,  we  covered  as  far  south  as  Tarrytown,  and  north  as 
far  as  Saratoga,  and  up  through  that  section,  and  as  far  east  as 
Pittsfield,  and  as  far  west  as  Schenectady. 

Q.  That  was  in  the  beginning  ?— A.  That  was  in  the  begmnmg. 
Q.  And  did  your  territory  enlarge  before  1890?— A.  This  was  in 
1900  that  we  went  into  the  oil  business.    We  are  speaking  of  the  oil 
business  now,  are  we  not? 

Q.  Yes,  I  mean  in  1900.  Did  your  territory  in  the  axle  grease 
business  enlarge'?— A.  Well,  we  were  doing  business  all  over  the 
country,  with  the  axle  grease  business,  and  we  still  took  care  of  the 
axle  grease  business  and  carried  the  oil  as  a  side  Ime. 

Q.  Well,  you  went  into  the  business  in A.  In  1889. 

Q.  Well,  what  I  want  to  get  at  is,  whether  or  not,  in  1889,  your 
business  had  enlarged  so  it  went  beyond  the  boundaries  that  you 
have  just  described.— A.  Oh  yes,  yes,  we  were  doing  busmess  all  over 

the  United  States.  at     tv«- 

Mr.  MiLBUEN.  Well  now,  he  has  given  two  dates  here,  Mr.  Mor- 

Mr.  Morrison.  I  think  there  is  a  little  confusion  about  the  dates 

3606        Mr.  Milburn.  1900  was  the  oil  business.     Now,  the  territory 
that  he  gave  was  the  territory  of  his  oil  bu^ness. 

Mr.  Morrison.  No.  ,         i    i   i       o  i         ^  j 

Q  The  territory  that  you  gave  here,  bounded  by  Schenectady, 
Tarrytown  Pittsfield  and  Saratoga,  was  territory  covered  by  the  axle 
grease  business,  was  it  not?-A.  No  sir.  Well,  we  covered  that  ter- 
ritory but  that  was  our  oil  territory.  You  see,  that  was  the  territory 
that  we  covered.  Now,  of  course,  we  only  covered,  with  our  own 
tank  wa<^ons,  we  only  covered  the  immediate  vicinity  here,  but  we 
sold  oil  in  barrels,  but  our  axle  grease  territory,  up  to  that  time,  and 
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since,  takes  in  the  entire  United  States,  we  ship  that  all  over  the 
country. 

Q.  Up  to  what  time? — A.  Up  to  the  present  time. 

Q.  It  was  in  what  year,  do  you  say,  that  you  went  into  the  oil  busi- 
ness?— A.  In  1900.  We  went  into  the  axle  grease  business  in  1889 
and  in  1900  we  sold  our  first  lot  of  oil.  ' 

Q.  In  1900,  when  you  went  into  the  oil  business,  what  was  the 
extent  of  your  axle  grease  business?— A.  Well,  that  took  in  the  entire 
country. 

Q.  Where  did  you  meet  this  competition  that  you  have  described?— 
A.  All  over  the  United  States;  all  over,  everywhere,  that  we  sold  our 
grease. 

Q.  What  eif ect  did  that  have  on  your  business  up  until  1900  ?— A. 
Well,  it  had  this  effect,  we  lost  quite  a  little  trade,  quite  a  lot,  I  don't 
know  what  the  percentage  is,  but  the  per  cent  was  quite  a  little 

bit. 
3607        Q.  What  effect  did  it  have  upon  your  customers  ? — A.  Well 
it  had  this  effect ' 

Mr.  MiLBUEN.  It  hene&tted  them. 

Witness.  As  I  said  before— that  they  would  buy  that  which  they 
could  buy  the  cheapest,  consequently  drop  our  product  out. 

Q.  Do  you  know  whether  the  prices  that  they  charged  in  com- 
petitive territory  was  below  what  they  could  afford  to  sell  this  stuff 
for? 

Mr.  MiLBURN.  Oh,  I  object  to  that. 

Witness.  Well  they 

Mr.  MiLBUEN.  Just  a  moment,  Mr.  Hisgen.  I  object  to  this  testi- 
mony, as  calling  for  a  conclusion,  without  any  figures  of  any  trans- 
actions. 

Mr.  Morrison.  This  witness  understands  the  axle  grease  business, 
and  knows  the  value  of  it,  and  is  competent  to  testiJfy  right  on  that 
point. 

Mr.  MiLBUEN.  Well,  if  you  would  give  us  a  locality,  or  a  price  at 
which  it  was  sold,  or  the  cost,  we  could  tell  something  about  it.  But 
the  witness  says  he  was  doing  business  all  over  the  United  States,  and 
then  m  general  you  ask  him  if  some  where  or  other  it  was  sold— if  it 
could  be  made  for  what  it  was  sold. 

Mr.  Morrison.  Well,  you  will  have  ample  opportunity  to  cross- 
examine  on  those  points. 
3608        The  last  question  was  read. 

A.  Well,  the  way  we  would  know  that  they  were  discrimi- 
nating m  the  price  of  this 

Mr.  Morrison  .  No,  but  you  are  not  answering  the  question,  now, 
that  was  objected  to. 

The  last  question  was  read. 

A.  Well,  judging  from  the  manufacturing  of  axle  grease  as  we 
knew  It,  and  if  they  had  to  pay  the  railroad  freight,  and  the  price 
for  the  tin  and  everything  that  went  into  the  manufacture  of  axle 
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grease,  they  certainly  could  not  sell  that  and  make  anything  out  of 
it ;  they  were  selling  it  below  cost. 

Q.  Well,  at  these  times  when  they  were  selling  as  you  say,  below 
cost,  in  places  where  you  were  competing  with  them,  were  they  sell- 
ing at  the  same  prices  in  other  places  where  you  were  not  competing 
with  them  ? — A.  No  sir,  they  were  not. 

Q.  What  was  the  difference? — A.  The  difference  was  sometimes  a 
matter  of  two  or  three  dollars  on  a  gxoss.  Then  we  would  say — we 
would  have  specific  instances,  understand,  where  one  of  our  cus- 
tomers, buying  this  grease  for  a  certain  amount,  and  even  having  it 
consigned,  we  would  say  to  this  man,  "  Well,  why  dont  you  get  the 
same  terms?  "  and  there  we  would  find  out — in  that  way  we  would 
find  out  there  was  actual  discrimination  between  the  prices. 

Q.  Do  you  know  whether  there  was  discrimination  in  prices  be- 
tween dealers  in  the  same  town,  where  you  had  sold  to  one 

3609  dealer,  for  instance,  and  there  were  other  dealers  there,  do  you 
know  whether  they  were  getting  the  same  prices? — A.  Yes 

sir,  that  rule  held  in  force  always,  that  the  people  that  were  sold  to, 
they  were  hammered  from  the  word  go,  and  those  that  we  did  not  sell 
to,  why,  they  were  made  to  pay  their  regular  price. 

Mr.  MiiiBTjEN.  I  move  to  strike  that  out  as  improper,  immaterial, 
and  not  evidence,  simply  general  declamation  and  hearsay. 

Q.  How  did  you  know  this,  Mr.  Hisgen  ? — A.  By  my  own  personal 
experience,  sir. 

Q.  By  coming  in  contact  with  the  trade? — A.  By  coming  in  con- 
tact. 

Q.  Was  it  or  was  it  not  a  part  of  your  business  to  find  out  what 
the  prices  were  and  what  the  goods  were  selling  for  ? — A.  Yes  sir — 
well,  I  knew  of  cases  where  they  would  offer  their  grease  for  four 
dollars  a  gross,  understand,  and  we  were  getting  eight  for  ours. 

Q.  Well,  at  this  same  time,  what  were  they  selling  theirs  for  in 
other  localities?— A.  Well,  they  were  getting  eight  dollars;  they  had 
various  different  prices. 

Q.  Did  you  have  any  experience  with  them  at  the  time  of  the 
Spanish  War  with  reference  to  your  axle  grease?— A.  Yes  sir.  We 
had  a  little  notice  on  our  box,  that  our  grease  was  good  for  burns, 
sores,  and  medical  purposes.  The  agents  of  the  Standard  Oil  Com- 
pany would  go  into  the  stores  where  they  were  handling  our 

3610  axle  grease  and  would  tell  the  dealer  that  if  they  sold  one  box 
of  our  axle  grease  they  were  liable  to  a  fine  and  imprison- 
ment  simply  because  it  had  this  notice  on  it  that  it  was  good  for 

medical  purposes,  and  it  required  a  government  stamp  on  it. 

Mr.   MiLBTXRN.  I  move  to  strike  out  that    testimony   as    purely 

hearsay. 

Witness.  Now,  we  can  look  over  our  files,  Mr.  Morrison— we  can 
look  over  our  files  and  prove  this  by  letters  we  received  from  our 
customers.    We  have  plenty  of  them. 
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Mr.  MiLBUEN.  I  move  to  strike  that  out  as  not  responsive  to  any 
question. 

Q.  Well,  how  did  you  learn  that? — A.  Learned  that  by  the  letters 
that  we  had  received,  and  by  coming  in  personal  contact  with  these 
people. 

Mr.  MiLBURN.  With  what  people? 

Witness.  Why,  the  dealers. 

Mr.  MiLBUEisr.  By  letters  from  the  dealers  ? 

Witness.  Yes  sir. 

Mr.  Morrison.  Now,  I  object  to  counsel  butting  in  with  the  wit- 
ness. I  have  no  objection,  of  course,  to  your  entering  objections; 
but  I  don't  think  that  we  ought  to  have  a  cross  fire  with  the  witness 
here. 

Mr.  Milbtjrn.  Well,  we  ought  to  know  a  few  salient  points  of  what 
the  witness  is  talking  about. 

Mv.  Morrison.  You  will  have  an  opportunity  to  cross  ex- 

3611  amine  the  witness.    I  make  this  objection  because  I  think  it  will 
facilitate  it. 

Mr.  MiLBUEN.  I  think  I  will  manage  that  entirely  within  my  rights 
as  counsel.  It  is  a  very  common  thing,  when  a  party  is  detailing  a 
conversation  with  somebody,  to  ask  who  the  party  was.  That  is  as 
far  as  we  care. 

The  last  question  and  answer  were  read. 

Q.  Were  you  on  the  road  at  that  time  ? — A.  Yes  sir. 

Q.  What,  if  anything,  did  you  do  to  counteract  the  situation? — A. 
Well,  we  purchased  stamps  right  away;  then  we  got  a  hearing  on 
the  question,  and  we  learned  that  we  were  within  our  rights ;  that  this 
had  been  sent  out  and  sold  before  the  Stamp  Act  went  into  effect,  and 
it  was  unlawful  for  those  men  to  go  in  there  and  coerce  the  people. 

Q.  You  say  you  got  a  ruling.  From  whom  did  you  get  a  ruling 
on  that  subject? — A.  Well,  I  think  one  of  the  revenue  men  here  in 
the  city. 

Q.  One  of  the  Government  revenue  officers  ? — A.  Yes  sir. 

Mr.  MiLBURN.  I  move  to  strike  that  out  as  hearsay  and  not  binding 
on  any  defendant  in  this  action. 

Q.  Have  you  told  us  now  all  about  that  circumstance  in  your  busi- 
ness?— A.  Yes  sir. 

Q.  Do  you  know,  or  can  you  approximate  the  amount  that  it  cost 
you  to  get  these  stamps  ? — A.  No,  I  cannot.  I  know  we  would  have 
to  go  all  through  our  books  to  find  out  just 

3612  Q.  Did  you  continue  to  put  stamps  on,  after  you  had  the 
ruling  from  the  revenue  officers? — A.  Yes  sir,  we  did. 

Q.  Why  did  you  do  that? — A.  Simply  because 

Mr.  MiLBURN.  I  object  to  that  as  immaterial. 

Witness.  Simply  because  the  dealers  wouldnt  take  any  chances  on 
what  boxes  they  had,  without  a  stamp  on  it.  They  refused  to  sell  it, 
and,  consequently,  took  the  grease  down  from  their  shelves,  and 
stored  it  under  the  counters. 
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Q.  Did  you  notify  the  trade  that  you  had  a  ruling  on  that  sub- 
ject?— A.  Yes  sir,  we  notified  them,  but,  of  course,  they  had  simply 
frightened  them,  and,  to  avoid  any  trouble  at  all,  why,  we  purchased 
the  stamps. 

Q.  Your  books  will  show,  will  they  not,  if  you  go  over  them,  what 
you  spent  for  stamps? — A.  Yes  sir. 

Q.  But  you  ha  vent  looked  that  up? — A.  No. 

Q.  Now,  you  say  you  commenced  the  oil  business  in  1889  or  1890, 
where  did  you  commence  the  business? 

Mr.  MiLBUEN.  In  1900,  he  said. 

Witness.  In  1900,  in  the  oil  business. 

Mr.  MoEEisoN.  Just  change  that  question.     1899,  or  1900. 

Witness.  In  1900 ;  that  is,  in  our  present  location. 

Q.  Where  is  that  ? — A.  That  is  up  in  North  Albany. 

Q.  In  what  branch  of  the  oil  business  did  you  engage? — A.  In  the 
burning  oils;  the  kerosene  oil. 

Q.  Wholesale  or  retail? — A.  Wholesale. 

3613  Q.  Where  did  you  get  your  oil? — A.  We  got  it  from  inde- 
pendent sources. 

Q.  How  did  yon  deliver  it  to  your  customers  ? — A.  By  tank  wagons. 

Q.  You  sold  to  dealers,  as  I  understand  you? — A.  Yes  sir. 

Q.  And  you  are  in  that  same  business  here  yet,  are  you? — A.  Yes 
sir. 

Q.  Did  you  at  any  time  open  up  business  in  another  place? — 
A.  Yes,  after  a  short  time  we  found  our  territory  limited  and  we 
opened  up  a  station  in  Springfield. 

Q.  Did  you  remain  in  Albany  ?— A.  In  the  kerosene  oil  business  ? 

Q.  Yes. — A.  Yes  sir. 

Q.  No,  I  mean  did  you  personally  remain  here  ? — A.  No  sir. 

Q.  When  did  you  leave  Albany?— A.  Why,  I  left  Albany— I  was 
back  and  forth — I  was  in— I  opened  up  a  station  in  Springfield. 

Q.  When  was  that?— A.  That  was  in— I  think  that  was  in  the 
latter  part  of  1900,  either  that  or  1901,  I  am  not  sure ;  but  we  bought 
a  tank  there  and  erected  a  storage  plant. 

Q.  Did  you  purchase  the  business  of  any  other  concern  there? — 
A.  Yes  sir, 

Q.  What  company?— A.  The  Consumers  Oil  Company. 

Q.  And  when  did  you  leave  Albany  yourself  and  go  to  Spring- 
field ? A.  Well,  it  was  my  duty— I  was  as  much  in  Springfield  then 

as  I  was  anywhere  else.     You  see,  I  would  be  here  and  there 

3614  around.     I  was  taking  care  of  the  oil  situation,  and  it  was  my 
duty  at  that  time  to  travel  back  and  forth. 

Q.  At  what  time?— A.  At  this  time. 

Q.  When  you  made  this  purchase?— A.  Yes  sir. 

Q.  Well,  did  you  finally  move  to  Springfield  ?— A.  Yes  sir. 

Q.  When  ? A.  Well,  I  think  that  I  was  back  and  forth  there  about 

in  1902,  I  think. 

Mr.  MiLBURN.  Well,  you  asked  him  when  he  moved. 
Mr.  MoEEisoN.  Yes. 
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Q.  I  asked  you  when  you  settled  finally  or  moved  into  Springfield 

A.  Well,  I  should  say  that  my  home  in  Springfield  dated  from  the 
first  time  that  I  purchased  the  tank  and  located  there.  Then  my 
duties  called  me  out  west,  and,  for  a  time,  my  brother  Henry  was  in 
charge  of  the  business  there;  and  later  on  I  went  there  and  took 
charge  of  the  business  after  he  came  back  to  Albany;  I  took  entire 
charge  of  the  business  and  stayed  there. 

Q.  "\'\Tien  was  that,  that  you  took  entire  charge  ? — A.  I  think  it  was 
in  1903,  I  think,  or  1902. 

Q.  You  spoke  about  being  west. — A.  Yes  sir. 

Q.  What  was  your  business  there  ? — A.  Selling  axle  grease. 

Q.  Do  you  know  Mr.  George  Tuthill? — A.  Yes  sir. 

Q.  Who  is  he  ? — A.  He  is  the  agent  of  the  Standard  Oil  Company ; 
has  charge  I  believe  of  the  district  over  there  from  Worcester,  down 
to  the  state  line ;  he  has  charge  of  that. 

3615  Q.  Did  you  have  a  conversation  with  him  at  any  time,  about 
your  going  into  the  business  there? — A.  Yes  sir. 

Q.  When  was  that? — A.  Well,  we  at  first  bought  out  O.  J.  Slater; 
the  Consumers  Oil  Company  was  doing  a  retail  business;  and  we 
found  that  they  had  started,  that  is,  Mr.  Cordner  had  started;  we 
took  this  business;  and  how  we  got  into  business  over  there,  Mr. 
Slater,  who  had  been  buying  his  oil  of  the  Standard  Oil  Company, 
came  over  to  us,  and  we  sold  him  oil ;  and  the  Standard  Oil  Company 
made  war  on  him ;  he  wasn't  able  to  carry  on  the  fight 

Mr.  MiLBUEN.  Oh,  I  move  to  strike  out  that  the  Standard  Oil  Com- 
pany made  war  on  him,  as  not  proper  testimony,  and  as  not  stating 
any  fact ;  merely  a  conclusion  and  inference. 

Q.  Proceed. — A.  And  we  took  up  his  fight.  Then  we  engaged  in 
the  retail  business,  and  we  went  along.  We  were  deserted  by  our 
old  force,  who  went  over  to  Mr.  Cordner,  who  had  duplicated  the 
Consumers  Oil  Company,  painted  their  wagons  about  the  same  color, 
and  his  two  brothers  and  his  brother-in-law  and  his  sister  were 
employed  by  us  in  the  retail  business,  and  of  course,  after  the  brother 
had  got  his  wagons  ready  to  go  into  business,  they  went  with  him— 
they  went  to  work  for  him. 

Mr.  MiLBUEN.  That  is,  his  brother  and  his  sister  ? 

Witness.  Yes  sir. 

Q.  Well,  his  brother  and  his  sister,  and  who  else? — A.  And  his 
brother-in-law ;  in  fact,  entirely  the  whole  force  we  had  at  that 

3616  time. 

Q.  That  was  your  entire  old  force  ? — A.  Yes  sir. 

Q.  That  force  came  over  to  you  from  Slater,  did  it? — A.  Yes  sir. 

Q.  And  you  were  carrying  on  the  same  business  that  Slater  had 
before  then  carried  on? — A.  Yes  sir. 

Q.  And  then,  this  other  man,  Mr.  Cordner,  as  I  understand  you, 
started  into  business  ?— A.  Well,  Mr.  Morrison,  Cordner  was  a  former 
partner  of  O.  J.  Slater.  O.  J.  Slater  bought  this  business  from  Mr. 
Cordner,  and  gave  him  a  mortgage  on  the  business.  So  this  Sam 
Cordner,  he  was  the  man,  you  might  say,  that  built  this  retail  busi- 
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ness  up;  it  was  really  a  business  that  he  had  created,  understand. 
And  Slater  bought  him  out,  and  then  we  bought  Slater  out  in  re- 
turn; and  then  Cordner,  he  started  in  business  for  himself;  in  fact, 
he  had  this  entire  outfit  duplicated.    And  I  was  told  by  Mr.  Ladd 

Mr.  MiLBUEN.  I  object  to  this — what  he  was  told. 

Q.  Well,  perhaps  you  need  not  tell  what  Mr.  Ladd  told  you,  but 
go  on  and  state  the  facts  that  you  actually  know. — A.  He  bought 
his  supplies  or  he  got  his  supplies  from  the  Standard  Oil  Company 

Q.  Who  did? — A.  This  man  Cordner.  And  having  the  advantage 
of  building  the  business  up,  and  taking  this  force  away  from  us, 
why,  they  almost  put  us  out  of  business. 

Q.  Well,  did  they  do  anything  about  following  up  your 

3617  route,  or  filling  your  cans? — A.  Yes  sir. 

Q.  Go  on  and  describe  that. — A.  They  followed  the  route 
right  up;  they  would  drive  up  in  front  of  a  home,  and  they  knew 
right  where  the  cans  were ;  they  filled  these  cans,  and  the  customers— 
a  great  many  customers  dont  know  to  this  day  that  there  has  been 
any  change  made  at  all ;  still  think  that  they  are  the  same  Consumers 
Oil  Company  selling  independent  oil. 

Mr.  MiLBTJEN.  I  move  to  strike  this  out  as  purely  hearsay. 

Q.  Go  right  on. — A.  They  would  fill  these  cans,  and  by  the  time 
that  we  could  hire  other  men,  and  they  would  teach  them  the  route, 
why,  our  business  was  pretty  well  gone  in  the  retail  line;  and  after 
we  would  get  our  men  started,  why  this  Sam  Cordner  Avould  hire 
them  away;  in  fact,  at  one  time,  they  had  three  men  that  we  had 
hired,  one  right  after  the  other;  two  of  those  men  are  still  work- 
ing for  them. 

Mr.  MiLBUEN.  I  move  to  strike  out  that  testimony. 

Witness.  And  they  had  no  wagon  for  them,  and  they  had  a 
comical 

Mr.  MiLBTJEN.  Just  a  moment  please.  I  have  a  right  to  make  an 
objection,  yet.  I  move  to  strike  that  out  on  the  ground  that  there 
is  no  testimony  here  connecting  Mr.  Cordner  with  any  of  the 
defendants  in  this  action. 

Q.  Go  right  on  and  finish  your  testimony  now,  on  that  point — 
about  their  hiring  your  men. 

Mr.  MiLBUEN.  Making  a  speech. 

3618  A.  Well,  they  would  hire  our  men,  and  we  became  very 
much  discredited  in  the  retail  business,  and  we  were  about  to 

give  up  the  business  entirely,  but  I  thought  we  would  try  the  whole- 
sale— let  the  retail  go. 

Mr.  MiLBTJEN.  I  must  move  to  strike  that  out — about  the  witness' 
thoughts  and  emotions— what  he  felt— what  he  "almost"  did,  as 
not  proper  evidence. 

Witness.  Then  it  was  rumored  around  the  town  there  that  we  were 
going  into  the  wholesale  business.    And  a  few  days  before 

Mr.  MiLBUEN.  Wait  a  moment.  I  move  to  strike  that  out.  Now, 
Mr.  Hisgen,  I  don't  object  to  any  testimony  here  where  facts  are 
stated.    But  the  counsel  knows  just  a&  well  as  I  know,  that  that  is 
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not  fair  testimony  to  begin  with — that  it  was  rumored  around  town. 
Now  I  dont  think  that  it  is  fair  that  a  witness  should  go  rambhng 
on,  speaking  in  that  sort  of  a  way;  and  therefore,  I  am  driven  to 
this,  being  compelled  from  time  to  time  to  move  to  strike  out  the  tes- 
timony. I  dont  want  to  do  it,  I  would  far  sooner  the  witness  would 
go  on  and  tell  a  connected  story — if  he  would  confine  himself  to  stat- 
ing facts  or  events,  or  proper  conversations. 

Q.  Proceed  now. — A.  Then,  Mr.  Tuthill  called  at  our  place  of 
business 

Q.  What  Mr.  Tuthill  ? — A.  The  agent,  the  manager  of  the  Stand- 
ard Oil  Company.  And  he  told  me  that  he  heard  we  were  going  into 
the  wholesale  business,  and  I  said  we  were. 

3619  Q.  He  had  heard  this  rumor? — A.  Yes.     Then  he  says  to 
me,  "  I  have  instructions  from  26  Broadway  to  tell  you  that  we 

are  not  going  to  lose  a  gallon  of  oil  in  this  town,  or  a  gallonage,  under- 
stand? And  we  are  going  to  maintain  that  gallonage  even  if  we 
have  to  sell  it  below  cost  and  drive  you  out  of  the  business  " — ^he 
thought  we  were  very  foolish. 

Q.  What  did  he  say? — A.  He  thought  we  were  very  foolish  to 
go  in.    I  told  him  we  were  going  in. 

Q.  Did  he  say  that  he  thought  so  ? — A.  Yes  sir. 

Q.  Go  right  on. 

Mr.  MiLBURN.  What  place  was  this  ?    Springfield  ? 

Witness.  This  was  in  Springfield,  yes  sir. 

Q.  What  did  you  say? — A.  I  told  him  I  was  aware  of  the  fact 
that  the  Standard  Oil  Company  had  caused  thousands  of  financial 
wrecks  throughout  the  country,  and  I  didnt  know  but  what  we  would 
go  the  same  way,  but  that  I  was  born  in  the  state  of  Indiana,  not 
very  far  from  Missouri,  and  that  they  had  to  prove  it. 

Q-  Was  that  all  of  the  conversation  ? — A.  Yes  sir. 

Q.  Now  then,  you  may  state  the  reason,  if  you  have  any,  for 
assuming  this  man  Cordner  was  connected  with  the  Standard  Oil 
Company. 

Mr.  MiLBUEN.  I  object  to  the  question  as  not  calling  for  testimony, 
and  as  immaterial ;  not  asking  for  facts. 

Q.  Go  ahead. — A.  From  the  very  fact  that  I  knew,  that  Mr. 
Cordner  didnt  have  the  money  to  build  this  equipment,  buy 

3620  the  horses  and  harness.    And  a  certain  party  told  me  that  the 
Standard  Oil  Company  was  paying  for  it. 

Mr.  MiLBUEN.  Does  that  stay  in? 

Q.  Well,  who  was  this  party  ? — A.  The  man  that  made  the  wagon. 

Mr.  MiLBTjRN.  I  move  to  strike  out  what  that  party  told  this  wit- 
ness— whoever  he  was,  as  hearsay. 

Mr.  Morrison.  Well,  he  has  not  told  what  he  said  yet. 

Q.  Proceed  now,  and  give  any  other  reasons  that  you  had.  Of 
whom  did  they  buy  the  oil  ? — A.  Well,  another  reason  was  this :  There 
was  a  mortgage  on  this  business  when  we  bought  it 

Q.  When  you  say  "  this  business  " — just  be  a  little  more  specific, 
and  tell  what  business,  and  who  gave  the  mortgage;  and  give  the 
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details  so  that  we  can  understand  it.— A.  Well,  when  Mr.  Cordner 
sold  out  to  Mr.  Slater,  the  Consumers  Oil  Company,  this  retail  prop- 
osition, Mr.  Slater  gave  Mr.  Cordner  a  mortgage  on  the  business, 
and  this  mortgage  was  payable  in  fifty  dollar  a  month  installments ; 
that  was  so  written  in  the  mortgage — "  fifty  dollars  a  month  and 
interest."  Well,  Mr.  Cordner  disposed  of  this  mortgage  to  Mr.  Kim- 
ball, the  man  who  inspected  oil  there  and  gathered  up  empty  oil  bar- 
rels and  sold  them  to  the  Standard  Oil  Company,  and  this  Mr.  Kim- 
ball held  this  mortgage,  and  we  at  that  time  were  driving  our 
wagons  outside  of  the  state,  down  in  Connecticut,  and  he  threatened 
to  stop  us  from  taking  those  wagons  out  of  the  state. 

Mr.  MiLBtJBN.  Who  did? 
3621        Witness.  Mr.  Kimball. 

Q.  Go  back  to  the  beginning  now,  and  tell  us  about  what 
effort  you  made  to  pay  that  mortgage  off,  and  what  followed. — A. 
Well,  when  we  took  possession  of  the  business,  we  wanted  to  pay 
this  mortgage,  and  Mr.  Kimball  had  partly  agreed  to  take  the  full 
amount. 

Q.  Now  then,  when  you  bought  out  Slater  and  bought  out  this 
property,  it  was  subject  to  this  mortgage  was  it  not?— A.  Yes.  We 
took  up  a  fifty  dollar  payment. 

Q.  And  how  was  it  payable?— A.  Payable  at  fifty  dollars  a  month. 

Q.  And  did  you  make  an  offer  to  adjust  that  mortgage,  with  Kim- 
ball?— A.  Yes  sir. 

Q.  State  what  was  done.— A.  Well,  we  says  to  Mr.  Kimball,  "  We 
want  to  pay  this  mortgage,  we  want  to  pay  it  off." 

Mr.  MiLBTJEN.  I  object  to  the  conversation  between  this  witness  and 

Kimball. 

Witness.  And  we  offered  to  pay  the  mortgage  off. 

Mr.  MiLBTJEN.  I  object  to  the  testimony— the  dealings  between 
these  parties  as  immaterial,  hearsay,  and  not  binding  on  any  of  the 

defendants.  .  ,  t^-    ,    n    ,      .  ^.i       j-     j. 

Q  Now  proceed  to  your  negotiations  with  Kimball  about  the  adjust- 
ment of  this  mortgage.— A.  Well,  we  have  never  had  any  mortgages 

on  our  property,  and  we  wanted  to  get  rid  of  that  mortgage, 
3622     and  we  wanted  to  get  rid  of  him  coming  in  there  every  month ; 

and  we  offered  to  pay  off  this  mortgage,  and  he  partly  decided 

that  he  would  accept.  .-,   u^t      xi    x  •      n     •  i,^-  v 

Q  Well,  what  did  he  say?— A.  He  said,  "  Yes,  that  is  all  right. 
Well,  then,  he  came  in— we  set  the  time  for  him  to  come  in,  and  I 
was  going  to  give  him  a  certified  check  for  the  amount.  I  had  my 
hand  on  the  check  book  to  write  out  the  check,  but  he  got  right  up 
and  said  "I  have  changed  my  mind,  I  dont  think  I  want  that 
money  "  And  then  the  first  thing  I  did,  I  went  to  see  a  lawyer  to 
see  if  we  could  not  compel  him  to  take  the  money— to  take  the  hill 
amount  of  the  mortgage.     Our  lawyer  advised  us  that  we  couldnt 

do  it;  that  the  mortgage  called  for  fifty  dollars  a  month  and 

Mr   MiLBTJEN.  Wait  a  moment  please.     I  move  to  strike  out  his 
conversation  with  the  lawyers,  as  hearsay  and  immaterial. 
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Q.  Proceed  now.     You  didnt  pay  the  mortgage,  as  I  understand 
you  ? — A.  Didnt  pay  the  mortgage. 

Q.  Did  you  have  any  trouble  with  Mr.  Kimball  afterwards  about 
the  use  of  that  mortgaged  property? — A.  Yes  sir. 

Q.  You  may  describe  that. — A.  Well,  he  came  in 

Mr.  MiLBUEN.  We  object  to  that  as  immaterial  and  not 

Witness.  He  came  in  and  told  us  that  we  had  no 

Mr.  MiLBUEN.  Binding  upon  the  defendants. 

Witness.  Eight  to  drive  any  part 

Mr.  MoERisoN.  Wait  a  minute,  Mr.  Hisgen,  when  an  objection  is 

made,  until  it  is  finished. 

3623         Q.  You  were  to  tell  what  Mr.  Kimball  did  in  the  way  of 

obstructing  your  use  of  this  mortgaged  property. — A.  Yes. 

Well,  he  forbade  us  taking  any  of  that  property  outside  of 

the  state. 

Q.  Well,  what  were  you  doing  with  it  outside  of  the  state? — A.  We 
were  delivering  oil  down  in  Thompsonville. 

Q.  How  long  had  you  been  doing  that? — A.  We  had  been  doing 
that  right  along,  ever  since  the  start. 

Q.  Anything  else  he  said  to  you,  or  did,  to  interfere  with  your  use 
of  the  property?— A.  Why,  we  broke  a  jardinier  that  was  in  the 
window,  and  he  came  around  there  and  wanted  this  jardinier 
replaced,  and  we  were  subject  to  a  great  deal  of  annoyance  in  that 
way. 

Q.  Was  Thompsonville,  where  you  were  delivering  this  oil,  a  com- 
petitive point? — A.  Yes  sir. 

Q.  What  competitors  did  you  have  there?— A.  The  Standard  Oil 
Company. 

Q.  That  is  outside  of  the  state  of  Massachusetts  ?— A.  Outside  of 
the  state,  yes  sir. 

Q.  Go  right  on.  I  dont  know  but  I  broke  in  on  your  answer.— 
A.  Well,  that  was  the— we  were  subject  to  these  annoyances  right 
along  until  the  mortgage  was  finally  paid  up.  We  were  not  only 
subject  to  the 

Mr.  MiLBUEN.  There  is  no  question  pending  before  the  house. 
Mr.  MoEEisoN.  Have  you  finished  your  answer? 
3624        A.  I  have  not. 

Q.  Go  ahead  then.— A.  One  of  the  annoyances,  I  said,  of 
this  man  who  was  appointed  inspector  of  our  oil 

Q.  That  is  just  what  I  was  going  to  ask  you  about.  Proceed.— 
A.  He  would  take  our  oil  and  have  the  Standard  Oil  Company  to 
test  it. 

Q.  How  do  you  know  ?— A.  I  know  he  has  been  seen  to  go  right 
out  of  our  office  and  go  right  to  the  Standard  Oil  Company. 

Q.  Did  you  see  him  yourself  ? — A.  Yes  sir. 

Q.  This  was  Kimball,  was  it?— A.  This  was  Kimball,  yes  sir. 

Q.  The  man  you  have  been  talking  about.— A.  And  then  he  came 
m  and  condemned  our  oil.     And  he  went  around  to  two  or  three  of 


HISGEN. 


1809 


our  customers  and  told  them  that  they  were  liable  to  prosecution  if 
they  handled  our  oil. 

Mr.  MiLBUEN.  I  move  to  strike  out  this  testimony  of  the  acts  of 
Kimball,  on  the  ground  that  there  is  no  evidence  that  he  was  in  any 
way  connected  with  any  of  the  defendants  in  this  action,  or  other 
than  a  stranger  to  all  of  them. 

Mr.  MoEEisoN.  It  seems  he  took  his  oil  to  the  Standard  to  have  it 
inspected. 

Mr.  Ceawfoed.  It  doesnt  seem  anything  of  the  kind.  The  witness 
hasnt  said  so. 

Q.  Havent  you  said  so? — A.  Yes  sir. 

Mr.  CEAwroKD.  He  said  he  took  it  over  to  their  place.  He  could 
not  see  what  took  place  inside  there. 

3625  Mr.  Moeeison.  Well  maybe  you  know  more  about  this  than 
the  witness  does. 

Mr.  Ceawfoed.  I  think  I  do. 

Q.  Well,  you  go  right  on  and  tell  it,  Mr.  Hisgen.— A.  Well,  he 
came  down  the  next  day,  and  forbade  us  to  sell  this  oil,  and  went  in 
to  these  different  customers  that  we  had,  and  they  became  very  much 
frightened.     So  I  went  to  see  the  Mayor.    The  Mayor  called  for 

him 

Q.  And  did  you,  he  and  the  Mayor,  have  a  talk  together?— A.  Yes 

sir,  we  were  there  together. 

Q.  Go  ahead  now.— A.  I  accused  him  of  going  into  the  stores 

and 

Mr.  MiLBUEN.  You  will  note,  as  to  all  this— all  the  transactions 
with  Mr.  Kimball,  all  conversations  with  him,  are  objected  to  as  im- 
material. 

Mr.  MoEEisoN.  Yes,  that  is  understood. 

Mr.  MiLBUEN.  That  will  cover  all  Kimball  at  once. 

Mr.  MoEEisoN.  Yes. 

Q.  Proceed  now,  about  your  interview  with  the  Mayor.— A.  i  told 
the  Mayor  exactly  what  Mr.  Kimball  had  done. 

Q   Was  Kimball  there?— A.  Yes  sir,  he  was  sitting  right  there. 

We  were  both  there.    And  the  Mayor  asked  him,  "Has  Mr.  Hisgen 

told— is  this  the  right  story?"    And  he  says,  "Yes  sir,  I  have  gone 

into  these  stores  and  told  them."    The  Mayor,  directly  upon 

3626  that  testimony,  says  to  Mr.  Kimball,  "You  have  got  no  right  to 
go  into  any  store  and  hurt  Mr.  Hisgen's  business.     If  there 

is  anything  wrong  with  that  oil,  you  bring  that  oil  to  me  and  we 
will  have  it  tested."  Before  that,  understand,  I  had  told  the  Mayor 
that  we  were  perfectly  willing  to  have  anybody  else  test  our  oil 
besides  the  Standard  Oil  Company;  that  I  was  willing  to  submit  a 
test  of  that  oil  to  any  impartial  person.    .        .    _    ,^,  ,      ^ 

Q  Did  you  say  anything  to  the  Mayor  in  Kimball's  presence,  about 
his  going  to  the  Standard  Oil  with  your  oil,  to  have  it  tested?— A. 
Why  I  told  him,  right  there,  that  the  Standard  Oil  Company,  as  1 
said— I  told  him  that  I  would  be  willing  to  let  anybody  else  test  this 
oil  besides  the  Standard  Oil  Company. 
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Q.  Did  the  Mayor  know,  or  did  you  inform  him,  in  Kimball's 
presence,  that  Kimball  had  taken  your  oil  to  the  Standard  Oil  Com- 
pany for  examination  ?— A.  Yes,  I  told  the  Mayor  that  the  Standard 
Oil  Company— and  then  the  Mayor  says,  "  You  bring  the  oil  to  me; 
if  you  find  anything  the  matter  with  Mr.  Hisgen's  oil,  you  bring  it 
here  to  me  and  we  will  have  it  tested." 

Q.  Did  Mr.  Kimball  say  anything  as  to  whether  or  not  he  had 
taken  this  oil  to  the  Standard  Oil  people? — A.  No,  he  didnt  deny 
anything  of  the  kind. 

Q.  Well,  did  you  have  any  further  trouble  with  the  inspection  of 
your  oil? — A.  No,  that  was  the  end  of  that  trouble. 

Q.  Had  you  examined  this  oil  yourself? — A.  Yes  sir.  I  showed 
the  certificate  of  the  state  inspector  of  Pennsylvania,  showed  the 
Mayor. 

3627  Q.  Showed  it  to  whom  ? — A.  I  showed  that  to  the  Mayor. 
Q.  Was  Kimball  present  at  that  time  ? — A.  Yes  sir ;  and  he 

admitted  that  perhaps  there  had  been  a  mistake  made. 

Q.  Wlio  did?— A.  Mr.  Kimball  did. 

Q.  Well,  do  you  know  whether  your  oil  did  come  up  to  the  tests  or 
not  ? — A.  Yes  sir.  It  came  up  to  the  requirements  of  the  State  Law 
of  Massachusetts. 

Q.  I  think  you  said  that  was  the  last  trouble  you  had  about  in- 
spection ? — A.  Yes  sir,  that  was  the  last. 

Q.  Well  now,  going  along  further,  was  there  any  other  deal  in 
which  Mr.  Kimball  was  concerned  or  Mr.  Cordner,  that  brought  them 
in  contact  with  the  Standard  Oil  people  or  their  attorneys  ?— A. 
Well,  then  Mr.  Cordner  bought  out  a  peddler  there  by  the  name  of 
Carpenter.  This  Mr.  Carpenter  had  bought  oil  of  us.  We  would 
have  him  for  a  while,  and  then  the  Standard  Oil  Company  would 
have  him  for  a  while,  and  we  kept  him  between  us.  They  would 
have  him  for  a  little  while,  and  then  we  would  have  him.  Finally 
Mr.  Cordner  made  overtures  to  this  Mr.  Carpenter,  and  they  bought 
Mr.  Carpenter  out.  I  was  advised  that  the  transfer  would  be  made 
at  three  o'clock.  And  Mr.  Carpenter  owed  us  $50.00  balance,  and  I 
wrote  Mr.  Carpenter  a  note  that  I  wanted  that  $50.00  settled  before 
three  oclock.  I  waited  until  half  past  two  oqlock  and  Mr.  Carpenter 
didnt  show  up.     So  I  went  down  to  this  lawyer's  oiSce  where  this 

transfer  was  taking  place 

Q.  What  lawyer's  office?— A.  It  was  Mr.  Lyon's  I  think— 

3628  Ross  &  Lyons— the  law  firm.     And  there  was  Mr.  Kimball  and 
the  Standard  Oil  Company's  lawyer  from  New  York. 

Mr.  MiLBtJEN.  Who  was  that? 

Witness.  The  lawyer  ?  I  dont  know  his  name  now,  but  I  was  told, 
and  met  him  there,  that  this  lawyer  from  New  York  was  there. 

Q.  Did  you  meet  this  lawyer?— A.  Yes.  They  held  a  consulta- 
tion.    I  demanded  the  $50.00  before  this  transfer  took  place. 

Q.  And  at  that  conversation  there  were  present  Mr.  Kimball  and 
Mr.  Cordner?— A.  Yes,  and  the  New  York  lawyer. 
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Q.  In  whose  law  office  was  this  conversation  held? — A.  Why,  I 
think  one  of  the  firm  was  named  Lyons.     I  forget  now  the  other, 

but  I  know -,      -,  r^■^ 

Q.  Do  you  know  whether  Lyons  represented  the  Standard  Uii  or 
not?— A.  No,  I  think  he  was  Mr.  Carpenter's  lawyer.  He  was  Mr. 
Carpenter's  lawyer.  And  they  got  rid  of  me  in  a  hurry.  Mr.  Cord- 
ner  turned  around  to  me  and  said,  "  I  will  give  you  a  due  bill  for 
the  $50.00,  and  I  will  pay  you  this  afternoon."  So  I  got  this  due 
bill  and  left. 

Q.  What  was  Kimball  doing  there,  do  you  know  ?— A.  Why,  Kim- 
ball was  the  man  that  was  furnishing  the  money.    He  was  the  man 
that  holds  the  mortgage  on  that  business  today— Mr.  Cordner's  busi- 
ness—for $4,500.00.  „      .    ..       • 
Q.  And  is  Mr.  Cordner  still  in  business  there?— A.  Yes  sir. 

Q.  Doing  the  same  business,  is  he?— A.  Yes  sir,  the  same 

^629     business. 

Q   Where  is  Mr.  Kimball?— A.  Mr.  Kimball  is  still  there. 

Q.  Is  he  engaged  in  business?— A.  Well,  he  is  buying  up  barrels. 

Q.  For  whom?— A.  Well,  I  suppose  he  sells  them  to  the  Standard 
Oil  Company. 

Mr.  MiLBUEK.  I  move ,    ^  ,-. 

Q.  Do  you  know  anything  about  that?— A.  Yes,  I  know  that  they 

buy  his  barrels.  ^^     a^     ^     a 

Q.  Where  does  Cordner  get  his  oil  now?— A.  From  the  Standard 

Oil  Company.  ,  .    ^  ,     , 

Q   Do  you  know  whether  there  have  been  any  bogus  independent 

companies  in  your  territory  or  not,  that  is,  companies  that  were 

controlled  by  the  Standard  but  were  pretending  to  be  independent^— 

A    'Y'gs  Sir 

Mr.  MiLBUEN.  We  object  to  that  question  as  calling  for  the  con- 
clusions and  inferences  of  the  witness,  and  hearsay. 

Q  You  may  o-o  on  and  state  now  what  you  know  about  that,  i 
callVour  attention  particularly  to  the  Jenney  Manufacturmg  Com- 
pany of  Boston.-A.  Yes  sir.  Well,  we  last  year  tried  to  pass  m 
the  Legislature  an  anti-discrimination  bill  and,  while  this  bill  cov- 
ered all  the  necessities,  or  articles  in  general  use,  it  hit  more  par- 
ticularly on  the  Standard  Oil  Company-the  different  discrimmations 
in  the  prices  between  Springfield  and  outside  of  our  terri- 
3630  tory.  We  had  this  hearing  there,  at  the  State  House,  and 
Mr.  Jenney  appeared  there ,.,      ^         •,. 

O  The  hearing  before  what?-A.  The  Mercantile  Committee 
And  he  appeared  there  as  an  independent  oil  dealer  and  opposed 
this  bill  opposed  the  passage  of  this  bill;  and  I  accused  him  right 
tt^eLpoinf  blank,  of  being  owned  and  controlled  by  the  Standard 
05  Company  He  denied  it.  One  of  the  members  of  the  Committee 
took  the  matter  up,  investigated  it,  and  found  out  that  the  Standard 
oS  Company  owned  every  dollar's  worth  of  stock  of  the  Jenney 
Manufacturing  Company.  He  was  afterwards,  when  the  Committee 
found — — 
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Mr.  MiLBTJEN.  Now,  stop  just  a  moment,  please,  at  this  point.  I 
move  to  strike  out  the  conversations  between  the  witness  and  Mr. 
Jenney  before  this  Committee.  I  move  to  strike  out  the  testimony 
about  investigations  by  a  member  of  the  Committee,  and  the  testi- 
mony as  to  what  that  unnamed  member  of  the  Committee  ascertained, 
according  to  the  witness,  as  immaterial,  irrelevant  and  hearsay. 

Q.  Now,  proceed  with  your  answer.— A.  He  was  thereafter  notified 
to  appear  before  this  Committee  and  explain  his  previous  testimony— 
his  previous  remarks  that  he  had  made  before  the  Committee,  and  he 
disappeared — he  never  appeared. 

Q.  Well,  do  you  know  whether  this  company  was  held  out.  to  be  an 
independent  company  ? — A.  Yes  sir. 

Q.  Competing  with  your  trade?— A.  Well,  yes— that  this  com- 
pany was  held  out  as  an  independent  concern  and  they  were 
3631    taking  care  of  the  dissatisfied  trade  of  the  Standard  Oil  Com- 
pany. 

Q.  WTiat  do  you  mean  by  "dissatisfied  trade?  "—A.  Well,  the 
difficulties  that  arose  between  the  Standard  Oil  Company  and  the 
dealer,  why,  when  they  wanted  to  buy  independent  oil,  why  they 
would — Mr.  Jenney  would  supply  them. 

Q.  Did  they  make  any  effort  to  get  your  customers  from  you?— 
A.  Well,  there  was  one  instance  where  the— the  matter  has  been 
about  a  couple  of  years  ago,  but  I  think  that  Mr.  Pease,  of  Chester, 
told  me  that 

Mr.  MiLBTTEN.  No— I  object  to  that. 

Q.  No,  you  need  not  give  the  conversation.— A.  That  they  had 
bought  of  an  independent  concern 

Mr.  MiLBURN.  Well,  counsel  told  you  not  to  say  what  he  said— and 
you  go  on  doing  it.  You  don't  even  pay  attention  to  your  own 
counsel. 

Mr.  Morrison.  Well,  I  don't  know  that  I  care  to  go  into  a  con- 
versation that  is  distinct  from  the  general  course  of  business  but  con- 
versa-tions  that  are  a  part  of  a  general  course  of  business  we  do  claim 
the  right  to  go  into,  as  a  part  of  the  res  gestse  of  this  competition. 

Q.  Now  then,  as  I  understand  you,  they  did  not  generally  attack 
your  trade,  but  they  did  seek  to  satisfy  the  dissatisfied  dealers  that 
had  been  with  the  Standard  Oil  ?— A.  Yes  sir. 

Q.  And  is  that  the  kind  of  business  that  they  are  doing  now?— 
A.  Yes  sir. 
3632        Q.  Where  are  they  located  ?— A.  They  are  located  in  Boston. 
Q.  Do  they  cover  your  territory  ?— A.  No,  we  dont  get  into 
that  territory. 

Q.  And  they  dont  get  into  yours?— A.  Well,  in  this  instance  they 
did  get  into  it,  yes. 

Q.  Well,  with  that  single  exception  ?— A.  Yes,  with  that  single  ex- 
ception. 

Mr.  MiLBURN.  Now,  I  move  to  strike  out  all  of  this  testimony  as 
purely  hearsay.  The  witness  evidently  dont  know  anything  about. 
He  says  so. 
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Mr.  MoEEisoN.  Well,  what  did  he  say  about  that  stock  question  ? 

Mr.  MiLBTJEN.  That  is  all  hearsay. 

Mr.  MoEEisoN.  "Who  owns  the  stock  of  the  Jenney  Manufacturing 
Company  of  Boston  ? 

Mr.  MiLBXJRN.  He  doesnt  know  anything  about  it,  it  is  all  hearsay. 

Mr.  MoERisoN.  Well,  what  do  you  gentlemen  have  to  say  in  regard 
to  that? 

Mr.  MiLBURN.  Well,  we  will  tell  you  before  we  get  through,  but  we 
cant  do  it  now.     We  didnt  know  how  far  this  imagination  would 

roam. 
3633  Q.  Mr.  Hisgen,  I  asked  you  to  describe  the  methods  that 
were  used  against  you  in  the  selling  of  your  axle  grease.  I 
now  want  to  ask  you  the  same  question  in  reference  to  oil,  and  ask 
you  to  go  on  and  describe  what  kind  of  competitive  methods  you 
have  met  from  the  Standard  Oil  Company  since  you  have  been  in 
the  oil  business. 

Mr.  MiLBURN.  I  object  to  this  question  as  calling  for  conclusions. 

A.  The  first  trip  from  Albany  that  I  made  was  down  the  Hudson 
Eiver,  and  the  prices  were  all  the  way  from  three  to  four  cents  dif- 
ferent between  the  Albany  price  and  the  price  outside  of  our  terri- 
tory. That  gave  us  the  chance  to  sell  oil  in  barrels  to  the  trade  down 
the  river.  They  could  give  us  the  prevailing  price  here  in  Albany 
and  pay  the  freight  and  make,  sometimes,  one  and  two  and  some- 
times as  high  as  three  cents  a  gallon.  Well,  of  course  I  was  doing 
quite  a  nice  little  business  in  the  barrel  business,  and  I  found  out 
after  I  was  out  a  little  while  that  I  would  go  into  a  man's  store,  and 
this  dealer  had  received  telegrams  from  the  Standard  Oil  Com- 
pany- 


Q.  Did  you  see  the  telegrams  ?— A.  Yes  sir,  I  have  seen  the  tele- 
grams. They  stated  not  to  purchase  any  oil  until  they  had  heard 
from  them,  and  it  created  quite  a  great  deal  of  comment,  the  fact  that 
I  would  come  in  the  store  probably  the  next  day.  For  instance,  the 
man  would  get  a  telegram  to-day,  and  I  would  be  in  his  store  to- 
morrow— the  next  day — and  he  would  show  me  this  telegram. 
3634  Then,  of  course,  I  would  have  pretty  good  grounds  to  sell  this 
man  oil. 

Mr.  MiLBURN.  Whom  was  this  telegram  from,  did  you  say  ? 

Witness.  The  Standard  Oil  Company— from  the  agent  of  the 
Standard  Oil  Company,  from  Albany.  And  the  dealer  seemed  to 
enjoy  the  situation  very  much,  and  we  would  sell  them  oil.  Imme- 
diately after  we  would  sell  them  oil,  why,  down  would  come  the 

price. 

Q.  Who   would   put  the   price   down?— A.  Well,   we   would — of 

course,  we 

Q.  You  say  "down  would  come  the  price."  Whose  price? — A. 
Why,  the  Standard  Oil  Company's  price. 

Q.  Go  on. A.  They  would  lower  their  price  just  enough  to  cover 

the  difference  in  the  freight  and  the  handling  of  the  oil.  For  in- 
stance  the  dealer  would  have  to  take  these  barrels  of  oil  from  the 
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depot,  unload  them,  syphon  them  into  the  tank,  and  then  take  back 
the  empties,  which,  of  course,  was  a  great  deal  of  trouble ;  and  then 
when  they  lowered  their  price  I  would  tell  these  dealers,  in  the  first 
place,  that  the  only  way  they  could  get  a  price  the  same  as 

Mr.  MiLBUEN.  I  object  to  these  conversations  between  the  witness 
and  other  people — dealers,  as  he  speaks  of  them — as  having  no  connec- 
tion with  the  defendants. 

Q.  Go  right  on,  Mr.  Hisgen. — A.  I  would  tell  them  for  a  fact 
if  they  would  buy  oil  of  us  that  the  Standard  Oil  Company  would  be 
glad  to  sell  them  at  any  price. 

Q.  Well,  was  that  true? — A.  Yes  sir. 

3635  Mr.  Milburn.  I  object  to  that  as  hearsay. 

Q.  How  do  you  know  ? — A.  Why,  because  that  was  the  last 
time,  possibly,  that  we  would  sell  them.  They  would  get  a  price  and 
drop  out  the  barrel. 

Q.  Now  you  are  speaking  about  a  trip  down  the  Hudson.  Before 
that  you  had  been  confining  your  business  to  Albany,  had  you? — A. 
Yes  sir.     That  was  the  beginning. 

Q.  That  was  the  beginning  of  your  branching  out  ? — A.  Yes  sir. 

Q.  While  you  were  competing  here  in  Albany  and  before  you 
started  to  branch  out,  was  the  Standard  Oil  Company  selling  oil  in 
Albany  higher  than  it  was  selling  to  the  towns  down  the  Hudson 
Eiver,  taking  the  freight  rates  into  consideration  ? — A.  No,  right  the 
other  way. 

Q.  How  was  it? — A.  They  were  selling  oil  lower;  as  I  have  said, 
it  was  two  or  three  cents 

Q.  Lower  where? — A.  Lower  in  Albany;  and  the  only  way,  of 
course,  that  we  could  do  any  business  in  barrels  was  to  get  where 
these  higher  prices  were,  that  would  pay  them  to  buy  this  oil  in  bar- 
rels; and  then  we  would  show  them  their  slips.  We  would  not  ask 
them  to  take  our  word  for  it.  I  have  some  of  the  slips  in  my  pocket 
where  the  Standard  Oil  Company  was  selling  in  Albany  as  low  as 
six  cents,  six  and  a  half  centsj  They  were  getting  down  the  river 
here  as  high  as  10  and  11  and  12  down  through  the  outside  of  the 
zone  of  our  competition. 

Q.  Now,  after  you  made  your  trip  down  there  and  visited  these 
towns,  did  the  price  change  ? — A.  Yes  sir,  invariably. 

3636  Q.  And  in  what  way — lower  or  higher  ? — A.  Lower  price. 
Q.  How  many  trips  did  you  make  down  the  river? — A.  I 

made  several  trips.  Of  course  the  first  trip  I  didnt  sell  everybody, 
understand;  but  after  the  Standard  Oil  Company  extended  this 
lower  price  to  the  people  that  I  sold,  why  then  the  people  I  didnt  sell 
before  I  would  go  in  to  them  and  say,  "  Here,  the  Standard  Oil  Com- 
pany is  selling  your  competitor  across  the  way  here  in  the  same  town 
for  less  than  what  you  are  paying,"  and  the  dealer  would,  invariably 
investigate  and  find  out  that  that  case  was  true.  Then  he  would 
turn  around  and  buy  oil  in  barrels. 

Mr.  MiLBURN.  I  move  to  strike  out  the  testimony  what  the  dealer 
would  find  out  from  his  investigation,  as  hearsay. 
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Q.  Was  it  true  that  they  did  sell  for  a  lower  price  to  those  whom 
you  had  visited  and  sold  than  to  other  persons  in  the  same  town  to 
whom  you  had  not  sold  ? — A.  Yes  sir. 

Q.  How  general  was  that  in  the  towns  down  the  Hudson? — A. 
There  were  no  exceptions  to  the  rule.  In  every  case,  in  every  town, 
it  was  a  matter  of  fact  that  the  men  to  whom  we  did  not  sell  paid 
the  price.  They  paid  the  open  price.  But  the  men  to  whom  we  did 
sell,  why,  they  got  a  lower  price. 

Q.  About  how  many  orders  were  you  generally  able  to  sell  to  the 

same  person,  confining  yourself  now  to  that  Hudson  Eiver  ter- 

3637    ritory? — A.  Why,  sometimes   I  would  sell  them  twice,  and 

other  times  I  would  sell  them  once;  and  the  only  argument  I 

could  use  was  this:  If  five  barrels  of  oil  would  bring  them  down  a 

cent  or  a  cent  and  a  half,  what  would  ten  barrels  bring  them  down  to  ? 

Q.  Did  you  inform  the  trade  up  and  down  the  river  that  if  they 

purchased  of  you  that  the  Standard  would  immediately  lower  the 

price? — ^A.  Yes  sir. 

Q.  Was  that  true? — A.  That  was  true. 

Q.  Did  they  try  it  and  find  out  that  it  was  true?— A.  Yes  sir. 
Mr.  MiLBUEN.  I  move  to  strike  out  the  answer  to  that  question  as 
purely  hearsay. 

Q.  And  after  purchasing  from  you  did  they  then  go  back  to  the 
Standard  and  purchase  at  lower  prices  ? — A.  Yes  sir. 

Q.  And  you  lost  your  customers  ?— A.  We  lost  our  customers,  yes. 
Q.  Now  let  me  ask  you  one  question  generally.  Is  that  the  way 
you  have  had  to  do  business  everywhere  in  your  territory? — A.  Yes 
sir.  And  today  every  gallon  of  oil  that  we  are  selling  we  are  selling 
at  an  advanced  price  over  the  Standard  Oil  Company.  They  are 
underselling  us  everywhere  that  we  do  business. 

Q.  Now,  you  say  they  are  underselling  you  everywhere  ?— A.  Yes. 

Q.  Is  the  price  which  they  charge  to  people  with  whom  you  are 

dealing  lower  or  higher  than  the  price  which  they  charge  to  people 

with  whom  you  are  not  dealing  ?~A.  The  rule  is  this :  that  the 

3638    man  that  does  not  buy  oil  from  them  he  gets  nothing— that  is, 

that  does  not  buy  oil  from  us,  understand.     The  man  that  does 

not  take  advantage  of  our  competition,  understand,  they  dont  give 

him  anything;  but  the  man  that  does,  why,  he  is  practically  in  the 

saddle.    He  dictates  terms  to  the  Standard  Oil  Company. 

Mr.  MiLBURN.  I  am  glad  at  last  we  have  found  somebody  who 
*  is  bigger  than  the  Standard  Oil  Company,  Mr.  Morrison. 

Q.  We  have  drifted  a  little  away  from  the  line  that  I  expected 
to  follow.    You  first  commenced  your  oil  business  in  Albany,  did  you 

not?— A.  Yes  sir.  ^    ^  j 

Q.  Now  go  on  and  tell  us  just  what  happened  when  you  started 

in  at  Albany.— A.  We  extended  our  business  in  Springfield.     When 

we  started  our  wholesale  business  in  Springfield,  oil  at  that  time 

Q.  Let  me  ask  you  this:  Before  you  went  to  Springfield  at  all 
did  you  have  any  trouble  here  in  Albany?— A.  Oh,  yes. 
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Q.  Now  let  us  commence  in  the  order  of  time,  and  describe  what 
sort  of  competition  you  had  to  meet  when  you  first  went  into  the 
oil  business  in  Albany.  Just  describe  that,  and  then  take  it  up  and 
follow  it  along  in  the  order  of  time. — A.  Well,  we  met  their  pre- 
vailing price. 

Q.  Wliat  was  it? — A.  I  dont  remember  just  exactly  what  the  price 
was  at  that  time. 

Q.  What   do   you   mean   by   saying  you   met   "  their   prevailing 

price?  " — A.  Well,  that  was  their  open  price  when  we  started,  we 

met  their  price.    We  started  to  market  our  oil  at  the  same  price 

3639  they  did,  and  immediately  they  proceeded  to  cut  the  price. 
It  went  down,  as  I  said  before,  to  6  and  6-|  cents.     I  think 

I  have  a  slip  in  my  pocket. 

Q.  About  what  was  it  just  before  you  commenced? — A.  I  dont 
remember  now  just  exactly  the  price,  but  I  think  it  was  9  or  10  cents 
or  something  like  that. 

Q.  And  you  commenced,  and  it  went  down  to  what? — A.  6^. 

Q.  How  did  that  affect  you? — A.  Well,  those  who  were  willing 
to  pay  us  a  price  enough  to  live  we  continued  to  supply  them,  and 
those  who  took  the 

Q.  What  price  did  you  charge? — A.  I  think  our  price  was  7^. 

Q.  Did  it  ever  get  down  to  6  or  6^,  as  low  as  theirs? — A.  Not  with 
us.    It  did  with  them.    We  did  not  meet  that  price. 

Q.  Do  you  know  whether  oil  could  be  sold — the  kind  of  oil  they 
were  selling — at  a  profit  for  the  price  they  were  selling  at? — A. 
According  to  the  market  price  of  crude 

Mr.  MiLBTjEN.  I  object  to  that. 

Witness.  They  certainly  do  lose  money  on  that  proposition. 

Mr.  MiLBTTEN.  Just  a  moment,  please.  I  object  to  that.  There 
is  no  evidence  that  the  witness  knows  anything  about  the  cost  of 
oil  made  by  the  Standard  Oil  Company;  nor  is  it  calling  for  facts, 
but  merely  conclusion  and  inference. 

Q.  You  do  know  what  the  prevailing  market  price  was  for 

3640  their  oil  at  the  time? — A.  Yes  sir. 

Q.  And  if  that  was  a  fair,  reasonable  price,  could  they  sell 
their  oil  at  the  price  they  put  it  in  Albany  after  you  started? — A. 
No  sir. 

Mr.  MiLBUEN.  I  object  to  that  question  (and  ask  that  the  objec- 
tion be  inserted  before  the  answer)  as  purely  argumentative. 

Q.  You  can  find  out,  can  you  not,  what  they  were  selling  oil  for  • 
here  before  you  commenced? — A.  Yes  sir. 

Q.  And  how  low  it  got? — A.  Yes  sir. 

Q.  I  wish  you  would  do  that  so  I  can  ask  you  that  question  and 
get  the  information  upon  that  point.  How  long  did  that  sort  of  com- 
petition continue  here  in  Albany  before  you  went  over  to  Spring- 
field ? — A.  Why,  it  was  still  continuing. 

Q.  How  long  was  that? — A.  That  was  just  about  six  or  eight 
months,  I  guess.     We  commenced  supplying  Mr.  Slater  with  oil  just 
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about  that  same  time.  I  went  over  there  at  that  time  and  built  this 
storage  tank  to  put  our  oil  in. 

Q.  Well,  you  kept  right  on  selling  at  your  price  ? — A.  Yes  sir. 

Q.  How  much  was  it? — A.  Our  price? 

Q.  Yes. — A.  7^  I  think  was  the  price. 

Q.  7^.  And  has  that  price  changed  any  since  that  with  you? — 
A.  Yes.  We  raised  our  price  to  8^  and  we  have  been  getting  8^  ever 
since. 

Q.  And  what  is  the  Standard  getting? — A.  I  dont  know  what 
they  are  getting  here,  but  in  Springfield  they  are  getting 

3641  Mr.  MuBTJRN.  You  are  talking  about  Albany,  arent  you? 
Mr.  MoEEisoN.  Yes. 

Witness.  You  are  talking  about  Albany? 

Mr.  MoBEisoN.  Yes. 

Q.  You  dont  know  what  they  are  getting  here? — A.  I  dont  know 
what  they  are  getting. 

Q.  You  went  over  and  started  up  the  business  at  Springfield,  did 
you? — ^A.  Yes  sir. 

Q.  Was  that  a  wholesale  or  retail  business  when  you  started  it? — 
A.  We  first  started  in  the  retail  business  and  afterwards  went  into 
the  wholesale  business. 

Q.  What  kind  of  competition  did  you  meet  with  there? — A.  The 
price  at  that  time  was  12^  cents,  and  less  than  two  weeks  after  we 
started — we  met  their  price 

Q.  12J,  you  say,  when  you  met  it? — A.  Yes;  we  met  that  price, 
and  in  less  than  two  weeks  it  was  down  to  9  cents.  They  dropped. 
Then  it  took  a  sliding  scale  (they  dropped  the  price,  understand)  to 
8J,  then  to  8,  then  to  7^,  and  then  to  7.  Now  we  met  every  drop  until 
they  struck  the  7  cent  price,  and  we  quit  on  that  proposition,  and 
they  were  half  a  cent  under  us.  Then  it  was  a  question  of  the  trade 
standing  by  us,  after  7^,  or  us  getting  out  of  the  field  entirely.  I 
appealed  to  the  trade  in  Springfield.  I  went  to  see  every  customer 
that  we  had,  saw  them  personally,  told  them  that  we  had  made  a  good 
fight,  that  we  were  at  the  end  of  our  price ;  we  could  not  meet 

3642  their  price  and  continue  in  business,  and  it  was  for  them  to 
decide  whether  we  should  stay  or  go;  that  that  was  the  only 

way  that  they  could  get  rid  of  us,  and  if  they  wanted  competition  to 
give  us  the  7^  cent  price  and  we  would  try  and  stay  at  that  price, 
and,  to  the  honor  and  to  the  credit  of  the  merchants  in  Springfield, 
they  stood  by  us. 

Mr.  MiLBUKN.  I  move  to  strike  out  that  rhetorical  finish  as  not 
evidence  in  this  case,  and  testimony  which  is  merely  a  conclusion. 

Q.  Go  right  on  now. — A.  Then  we  branched  out  down  into  Thomp- 
sonville,  where  they  were  still  getting  a  higher  price.  They  had 
reduced  the  price  to  7  cents  in  Springfield;  then  they  were  still 
getting  7|  down  in  Thompsonville. 

Q.  How  were  they  at  all  the  other  towns  around  there  ? — A.  Why, 
all  the  other  towns  they  were  getting  as  high  as  10  and  11  cents  a 
gallon  for  oil. 
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Q.  Go  ahead  now  with  Thonipsonville. — A.  At  Thompsonville. 
they  had  reduced  the  price  there.  The  very  first  trip  that  we  made 
down  there  they  reduced  the  price  to  7  cents.  Then  there  was 
another  question  of  holding  our  trade  at  7^  or  losing  it.  We  lost 
one  or  two  customers ;  they  took  the  lower  price.  Then  we  went  on 
down  to  Windsor  Locks.  When  we  first  started  we  had  one  customer 
down  at  Windsor  Locks  at  that  time,  and  they  had  reduced  the  price 

of  oil  to  7^  cents  at  Windsor  Locks. 
3643         Q.  Was  that  before  or  after  you  went  in  there? — A.  That 
was  after  we  went  in  there.     We  had  one  customer  there,  one 
store  that  we  supplied. 

Q.  A  small  place,  isnt  it? — A.  And  the  fact  of  it  was  that  we  could 
not  increase  our  trade  in  Springfield.  We  had  to  go  out,  near  by,  as 
far  as  our  wagons  could  reach  and  get  new  trade  on  the  7i  cent  basis. 
But  immediately  after  we  got  into  the  territory  they  gave  them  the 
same  price — tliey  gave  them  the  Springfield  price. 

Q.  Tliat  was  the  7  cents? — A.  That  was  the  7  cents,  yes  sir. 

Q.  But,  as  I  understand  you,  you  did  not  go  below  74  in  any  of 
these  places? — A.  No  sir,  not  in  any  of  these  places. 

Q.  What  was  the  next  step  ? — A.  The  next  place :  there  is  one  con- 
crete instance  there  that  I  called  on  the  American  Writing  Paper 
Company.  They  have  a  branch  mill  down  at  ^.Vindsor  Locks.  And 
before  I  had  gone  down  there  we  had  sold  the  American  Writing 
Paper  Company  oil  in  Holyoke,  and  they  had  given  them  a  lower 
price  and  we  had  lost  their  business,  but  I  found  that  in  Windsor 
Locks  they  were  charging  the  American  Writing  Paper  Company  9 
cents  a  gallon,  where  they  were  furnishing  every  little  corner  gro- 
cery store  at  7-^.  And  I  made  this  known  to  the  purchasing  agent  in 
Holyoke.  He  investigated  the  matter  and  found  out  that  that  was 
true,  that  they  had  been  overcharging  them  while  selling  from  the 
same  wagon,  furnishing  to  every  little  corner  grocery  store,  taking 
10  or  15  gallons  of  oil  a  week,  or  something  like  that,  when  this  mill 
was  using  from  100  to  160  and  sometimes  200  gallons.  They 
o(i44  investigated  the  matter.  Mr.  Plowman,  the  assistant  purchas"- 
ing  agent  of  the  American  Writing  Paper  Company,  rather 
doubted  the  statement;  he  couldnt  think  it  was  possible  they  would 
discriminate  right  in  the  same  town. 

Mr.  MiLBUEN.  Oh,  just  a  moment,  Mr.  Hisgen.  I  move  to  strike 
out  the  testimony. 

Mr.  MoEEisiON.  I  dont  care  about  the  details. 

Q.  If  you  had  an  interview  you  can  state  that  and  state  the  result 
of  it,  and  then  state  what  happened  next.— A.  The  result  of  the 
interview  with  Mr.  Plowman  was  that  they  substantiated  my  state- 
ment, and  they  got  a  drawback  from  the  Standard  Oil  Company  dur- 
ing all  this  time  that  they  had  been  overcharging  them. 

Q.  Who  got  that?— A.  The  American  Writing  Paper  Company. 
I  saw  the  correspondence. 

Mr.  MiLBUEN.  Now  I  move  to  strike  out  that  testimony  of  the 
witness  regarding  the  transaction  between  the  American  Writing 
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Paper  Company  and  the  parties  whom  he  designates  as  "  they,"  whom 
I  cannot  specify  more  particularly,  on  the  ground  that  the  witness 
knows  nothing  whatsoever  about  the  transaction  excepting  as  a  mat- 
ter of  hearsay.  It  is  therefore  improper  and  immaterial.  The  let- 
ters to  which  he  refers  are  the  best  evidence  of  their  contents. 

Q.  Were  you  there  at  Windsor  Locks  ? — A.  Yes  sir. 

Q.  Did  you  personally  conduct  this  investigation  to  see  whether 
or  not  they  were  charging  the  American  Paper  Company  more  than 
they  were  charging  others? — A.  Yes  sir;  I  furnished  them  the  dif- 
ferent drops  in  the  price. 

3645  Q.  Were  you  there  in  the  regular  course  of  your  business  ? — 
A.  Yes  sir. 

Q.  And  who  was  Montgomery  ?  Did  you  have  a  talk  with  him  ? — 
A.  Yes  sir,  Mr.  Montgomery.  They  are  large  manufacturers  there 
in  Windsor  Locks.  They  were  otfered  oil  for  7^  cents  when  they 
were  paying  us  8^. 

Q.  WTiat  was  the  prevailing  price  ? 

Mr.  MiLBTjEN.  Who  is  Montgomery?    I  ha  vent  heard  of  him. 

Witness.  Our  price  was  8J  and  their  price  was  7^  at  that  time — a 
cent  below  us. 

Q.  T^Hiat  do  you  say  that  oil  was  offered  to  Montgomery  for? — A. 
7i  cents. 

Q.  Was  that  their  prevailing  price  ? — A.  That  was  supposed  to  be 
their  prevailing  price. 

Q.  Then,  they  would  sell  it  to  anybody  for  that  at  Windsor 
Locks? — A.  Yes  sir. 

Q.  When  did  they  put  the  price  down  to  7J  cents  at  Windsor 
Locks  ? — A.  After  we  got  in  there. 

Q.  Now,  you  spoke  about  their  reducing  the  price  when  you  went 
in,  to  different  towns. — A.  Yes  sir. 

Q.  Thompsonville  and  all  these  towns. — A.  Yes  sir, 

Q.  Did  they  reduce  the  price  to  everybody,  or  did  the  reduction 

simply  apply  to  customers  that  you  had? — A.  That  was  the  open 

price,  7i.     You  see  their  price  was  7  cents  in  Springfield,  but  aftet 

that  they  extended  the  7  cent  price  to  all  through  this  terri- 

3646  tory  that  we  cover.    Then  afterwards  we  came  up  to  8^,  and 
so  did  they. 

Q.  Proceed  now  and  tell  us  what  occurred  next  after  you  had  this 
investigation  concerning  the  prices  that  were  paid  by  the  American 
Writing  Paper  Co. — A.  They  immediately  discontinued  taking  oil 
of  the  Standard  Oil  Co.,  and  Mr.  Williams,  the  auditor  of  the  con- 
cern, showed  me  the  correspondence,  where  they  had  made  the  differ- 
ence up  between 

Mr.  MiLBTJEN.  I  move  to  strike  out  this  testimony  about  what  took 
place  between  Mr.  Williams  and  the  witness,  as  entirely  immaterial, 

purely  hearsay. 

Q.  Did  you  keep  them  as  customers  after  that?— A.  Yes,  sir;  I 
made  an  appeal  to  them  and  told  them 
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Q.  Well,  that  is  all  I  care  to  know,  whether  you  retained  their 
trade  after  this  expose  that  you  have  been  talking  about.  Where 
next  did  you  go  ? — A.  Then,  up  to  the  present  time — this  was  down 
att  Windsor  Locks,  and  about  five  miles  below  Windsor  Locks,  where 
our  wagon  did  not  reach.  For  instance,  at  Windsor  thej?  were  charg- 
ing 9  cents  for  oil.  That  was  right  up  to  the  present  time — in  Janu- 
ary.   I  have  the  slips  to  show. 

Q.  And  they  are  selling  at  Windsor  Locks  for  what? — A.  At  9 
cents. 

Q.  At  Windsor  Locks  ? — A.  Yes  sir. 

Q.  And  how  much  at  Windsor  proper? — A.  No,  they  were  selling 
at  Windsor  Locks  at  7-J  and  8  cents. 

Q.  That  is  what  I  thought.  Is  there  any  difference  in  freight 
rates,  or  anything  of  that  kind  ? — A.  No  sir. 

3647  Q.  Does  it  cost  any  more  to  get  oil  to  Windsor  than  it  does 
to  Windsor  Locks? — A.  No  sir.    They  have  their  distributing 

point  there. 

Q.  Are  you  selling  any  oil  at  Windsor  ? — A.  No  sir. 

Q.  Have  you  ever  sold  oil  in  Windsor? — A.  Yes  sir.  The  dealers 
were  paying  9  cents.  I  showed  them  the  discrimination  that  was 
practiced  against  them  at  Windsor  Locks,  where  they  were  selling 
at  a  cent  less,  at  8  cents,  and  charging  them  9.  They  said,  "  How  are 
we  going  to  get  away  from  that  ?  "  I  said,  "  Buy  oil  from  us  and 
they  will  extend  the  same  price  to  you."  They  bought  oil  from  us, 
and  before  that  oil  reached  its  destination  they  proceeded  immedi- 
ately and  gave  them  the  same  price,  which  is  8  cents,  that  they  did 
above  in  Windsor  Locks. 

Q.  Then,  did  you  get  any  more  orders  in  there  after  that? — A.  No 
sir;  in  fact,  our  oil  laid  on  the  platform.  They  didn't  want  to  go 
even  to  the  bother  of  putting  it  into  their  tanks.  We  had  to  hurry 
them  up  in  order  to  get  our  barrels  back.  They  were  buying  oil  at 
8  cents,  and  I  told  them  at  the  time  that  they  ought  to  have  waited  a 
little  while,  that  they  might  have  got  an  extra  rebate. 

Q.  What  had  you  sold  them  the  oil  for  ? — A.  9  cents. 

Q.  And  what  had  they  been  paying  the  Standard  at  that  time?— 
A.  Nine  cents. 

Q.  And  before  your  oil  was  delivered  to  them  this  cut  took 
place  ? — A.  Yes  sir. 

3648  Mr.  Milbuen.  To  how  much? 

Mr.  Morrison.  To  8  cents,  as  I  understand;  is  that  right? 

Witness.  To  8  cents. 

Q.  From  9  cents  to  8  ? — A.  Yes.    Do  you  want  the  slips  ? 

Q.  What  have  you  got  there? 

(Witness  produces  papers  and  hands  same  to  Mr.  Morrison.) 

Q.  These  slips  that  you  hand  me  show  a  difference  between  Wind- 
sor and  East  Windsor  Hill.  I  though  you  were  talking  about  Wind- 
sor Locks  and  Windsor. — A.  Yes  sir. 

Q.  You  were,  were  you? — A.  Yes  sir. 
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Q.  Then  let  me  ask  you  about  the  situation  between  Windsor  and 
Windsor  Hill  or  East  Windsor  Hill. — A.  The  situation  is  this,  that 
I  was  not  fortunate  enough  to  sell  Mr.  Parmeley,  a  dealer  over 
there 

Q.  You  say  you  were  not? — A.  No,  I  didn't  sell  Mr.  Parmeley, 
and  I  told  him  that  they  were  selling  oil  over  in  Windsor  at  8  cents 
and  he  was  paying  9,  and  simply  because  he  was  an  elderly  man  and 
could  not  handle  the  oil  in  barrels  he  continued  to  pay  9  cents  for  oil. 

Mr.  MiLBURN.  That  was  because  he  was  an  elderly  man. 

Q.  Is  there  any  difference  now  between  the  price  in  East  Windsor 
Hill  and  Windsor? — A.  Yes  sir. 

Q.  What  is  the  difference? — A.  There  is  a  cent  difference. 

Mr.  MiijBUEn.  Well,  what  is  it  ?    Give  us  the  price. 

Witness.  In  Windsor  it  is  8  cents  and  Windsor  Hill  9 

3649  cents. 

Q.  Are  you  selling  anything  in  Windsor? — A.  No  sir. 

Q.  You  did  make  a  sale  at  Windsor? — A.  Yes  sir. 

Q.  And  got  the  price  down  there,  as  you  have  explained,  to  8 
cents? — A.  Yes  sir. 

Q.  Were  you  able  to  make  a  sale  over  in  Windsor  Hill? — A.  No 
sir. 

Q.  So  the  price  remains  in  Windsor  Hill  at  9  cents? — A.  Yes  sir. 

Q.  Is  that  right? — A.  Yes  sir. 

Q.  Wliat  is  the  distance  between  these  two  places,  Windsor  and 
Windsor  Hill? — A.  Eight  across  the  river. 

Q.  Is  there  any  difference  in  getting  across  from  one  town  to  the 
other,  or  is  it  greater  in  getting  it  to  one  town  than  the  other? — A. 
No  sir. 

Q.  Yet  there  is  a  difference  in  the  price? — A.  In  fact,  they  draw 
the  oil  farther  to  Windsor,  I  believe,  than  they  do  to  East  Windsor 
Hills. 

Q.  You  handed  me  a  couple  of  slips  here,  which  you  may  ex- 
plain.— A.  These  slips  are  the  receipts  that  the  Standard  Oil  Co. 
give  where  they  deliver  oil. 

Q.  You  produced  them  simply  to  show  one  thing:  that  it  sells 
for  9  in  East  Windsor  Hill  and  for  8  in  Windsor  ?— A.  Yes  sir.  They 
show  the  discrimination. 

Mr.  MiLBTiRN.  Are  those  in  evidence? 

Mr.  MoERisoN.  We  offer  these  in  evidence  and  ask  to  have  them 

marked  exhibits. 

The  slips  produced  by  witness  were  marked   Petitioner's 

3650  Exhibits  636  and  637,  respectively. 

Q.  I  wish  now  to  have  you  explain  the  CoUinsville  and 
Tariffville  situation.— A.  In  Tariffville  we  had  a  customer  by  the 
name  of  Sanford,  and  the  price  of  oil  at  that  time  was — the  Standard 
Oil  was  selling  at  11  cents  there  and  7  cents  in  Springfield.  We  sold 
Mr.  Sandford  oil,  and  after  we  had  sold  him  15  or  20  barrels  of  oil, 
the  agent  of  the  Standard  Oil  Co.  made  a  contract  with  Mr.  Sanford 
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(this  is  the  contract  which  I  have  in  my  hands  here)  selling  him  oil 
at  8^  cents  a  gallon,  but  the  prevailing  price  in  Tariffville  and  Col- 
linsville  was  11  cents  a  gallon.  I  also  submit  a  ticket  from  Tarifi- 
ville,  about  the  same  time,  to  prove  that  their  price  in  CoUinsville, 
where  they  drew  this  oil  from  14  to  15  miles  in  rough  roads  over  to 
Tariffville  and  sold  it  for  two  cents  and  a  half  less  to  Mr.  Sanford 
than  they  did  right  in  the  town  where  the  tank  station  was  located; 
and  every  dealer  in  Tariffville  was  paying  11  cents,  out  of  the  same 
tank  wagon  in  Tariffville,  dealers  that  we  had  not  sold. 

Q.  Where  was  Mr.  Sanford  doing  business? — A.  In  Tariffville. 

Q.  How  far  is  that  from  CoUinsville? — A.  About  14  or  15  miles. 

Q.  And  when  did  you  first  call  upon  Mr.  Sanford? — A.  The  first 
business  we  did  with  him  was  through  the  mail;  then  we  sold  him 
some  oil. 

Q.  Then  you  called  on  him  ? — A.  Then  I  called  on  him,  repeatedly 
called  on  him,  and  he  gave  me  this  contract  in  his  store. 

3651  Q.  When  was  this?— A.  I  think  it  was  1905  or  1906,  some 
where  along  there.     1906  I  think  it  was. 

Q;  Was  it  about  the  time  this  contract  was  made? — A.  Yes  sir, 
after  he  had  bought  oil  of  us,  he  secured  this  contract. 

Q.  You  had  sold  him  up  until  the  time  this  contract  was  made? — 
A.  Yes  sir. 

Q.  About  15  gallons? — A.  About  15  barrels.  Ten  to  fifteen  bar- 
rels we  sold  him.  But  we  sold  them  oil,  and  I  called  on  him  in  the 
meantime,  and  he  would  tell  me  about  this  man  Mr.  Evans.  This 
man,  his  first  introduction  to  Mr.  Evans  was  he  came  in  there  sell- 
ing  

Mr.  MiLBUEN.  Now,  are  we  to  have  all  these  conversations? 

Mr.  Morrison.  No,  you  need  not  give  that  conversation. 

Mr.  MiLBTJRN.  It  has  nothing  to  do  with  this  case. 

Q.  Wiat  I  want  to  get  at  is  this:  You  first  opened  up  business 
with  Mr.  Sanford  through  the  mails  ? — A.  Yes  sir. 

Q.  Sold  him  some  oil? — A.  Yes  sir. 

Q.  Then  you  afterwards  called  upon  him ;  is  that  right  ? — A.  That 
is  right. 

Q.  And  sold  him  some  more  oil  ? — A.  Yes  sir. 

Q.  And  when  you  had  sold  him  about  15  barrels  of  oil,  then  what 
took  place  ? — A.  This  man  came  up  there  and  closed  a  contract  with 
him. 

Q.  This  contract  you  are  talking  about  here? — A.  Yes  sir.  Also 
Mr.  Sanford's  own  writing  there. 

Paper  produced  by  witness  marked  Petitioner's  Exhibit  638. 

3652  Q.  I  call  your  attention  now  to  this  paper  marked  Peti- 
tioner's Exhibit  638,  and  ask  you  whether  that  is  the  contract 

which  you  say  you  got  from  Mr.  Sanford. — A.  Yes  sir.  That  is  the 
contract. 

Q.  I  notice  at  the  foot  of  this  contract  a  line  and  signed  by  Edward 
T.  Sanford. — A.  Yes  sir. 
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Q.  That  is  the  man  you  are  talking  about,  is  it?     That  is  his 

writing? — A.  Yes  sir,  that  is  his  writing.    I  saw  him  make 

Q.  You  saw  him?' — A.  Yes  sir. 

Q.  And  did  he  turn  this  contract  over  to  you  ? — A.  Yes. 
Q.  And  you  have  had  it  ever  since,  have  you  ? — A.  Yes  sir. 
Mr.  MoRRisoisr.  We  offer  that  in  evidence. 

Mr.  MiLBUEN.  I  object  to  that  in  evidence,  as  there  is  no  proof 
of  its  execution  by  either  of  the  parties  to  it,  and  also  to  the  state- 
ment on  the  paper  to  which  counsel  has  referred  as  signed  by  Mr. 
Sanf  ord,  and  as  being  merely  a  declaration  on  his  part. 

Q.  I  notice  here  a  statement  over  Mr.  Sanford's  signature,  that 
oil  was  selling  at  11  cents  from  tank  wagons  at  that  time.  Do  you 
know,  by  coming  in  contact  with  the  trade  there,  whether  that  was 
true? — A.  Yes  sir. 

Q.  Did  you  sell  Mr.  Sanford  any  more  oil  after  this  contract  was 
made  out? — A.  Yes  sir,  after  the  contract  expired  and  they  refused 
to  renew  the  contract,  we  sold  them  a  few  more  barrels  of  oil. 

Q.  And  then  what  happened?— A.  And  then  they  renewed  the 
contract. 
3653        Q.  And  then  did  you  sell  them  any  more  ? 

Mr.  MiLBtJRN.  I  object  to  that  testimony  as  purely  hearsay, 
and  move  to  strike  it  out. 
Q.  Did  you  sell  them  any  more  after  that?— A.  No  sir. 
Q.  Well  now,  have  you  told  us  all  about  this  situation  at  CoUins- 
ville  and  Tariff ville  ?— A.  Well,  at  the  same  time  they  were  selling 
oil  in  CoUinsville  and  Tariffville  at  11  cents,  I  produce  here  one  of 
their  slips  where  they  were  selling  in  Springfield  at  11  cents. 

The  paper  produced  by  the  witness  was  marked  Petitioner's  Ex- 
hibit 639.  .   . 

Q  I  notice  that  the  paper  marked  Petitioner's  Exhibit  639  (that 
has  not  yet  been  offered)  is  dated,  March,  1906.  The  first  contract 
that  you  spoke  of  with  Mr.  Sanford  was  made  in  1905.— A.  Well, 
that  was  when  we  first  commenced  doing  business,  but  this  was  just 

one  of  the  contracts 

Mr.  MiLBtJEN.  Now  just  a  moment.  I  move  to  strike  out  the  wit- 
ness's testimony  in  regard  to  this  paper  showing  a  sale  at  Springfield 
at  7  cents  at  the  time  of  the  contract  with  Sanford,  on  the  ground 
that  it  is  a  misstatement.  Every  one  of  those  papers,  somehow  or 
other,  he  gets  wrong.  You  have  got  one  there,  that  I  was  shown, 
which  he  said  was  at  the  same  time  of  that  transaction.     It  is  a  year 

O  What  explanation  have  you  as  to  the  difference  in  dates  of  the 
contract  with  Sanford  and  Exhibit  639  ?-A.  Well,  the  differ- 
3664  ence  was  this :  we  commenced  doing  business  with  Sanford  m 
1905  I  think  our  books  will  show  we  did  business  with  him 
when  we  first  started  in  there,  before  1902-we  did  business  with  Mr 
Sanford  but  this  was  only  one  contract  out  of  numerous.  He  had 
this  and  o-ave  it  to  me.    But  what  I  want  to  show  is  this:  that  that  7 
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cent  price  and  the  11  cent  price  of  Mr.  Carrolton  here  that  I  have, 
the  dates  are  almost  identically  the  same ;  might  be  a  few  days  out. 

Q.  What  has  Exhibit  639  here  to  do  with  this  Sanford  contract?— 
A.  To  show  the  difference  in  the  price. 

Q.  But  the  year  is  a  year  different  ? — A.  Yes. 

Q.  One  is  in  1906,  and  one  is  1905.  So,  how  does  that  show  it?— 
A.  It  shows  that  the  difference  between  Collinsville  and  Springfield 
is  four  cents. 

Q.  Yes,  but  you  have  got  to  have  another  paper  to  show  that  — 
A.  Yes. 

Q.  Here  is  what  I  want  to  get  at,  Mr.  Hisgen.  Just  listen  to  my 
question.  Has  this  Exhibit  639,  which  shows  that  oil  was  selling  for 
7  cents  in  Springfield,  on  March  4, 1906,  anything  whatever  to  do  with 
the  Sanford  contract  that  is  dated  March  7, 1905  ?— A.  No. 

Mr.  MiLBUEN.  Then,  you  withdraw  that,  do  you  ?  Is  that  in  evi- 
dence ? 

Mr.  MoEEisoN.  No,  I  haven't  offered  that  in  evidence.  We  will 
use  that  a  little  later  on. 

Q.  Before  going  to  this  matter  now  covered  by  these  slips,  I 
3655    want  to  ask  you  whether  or  not  there  were  any  other  dealers 
than  Sanford  at  Tariffville. — A.  Yes  sir. 

Q.  What  other  dealers  were  there  ?— A.  Well,  there  was  Mr.  Smith, 
a  dealer  there ;  and  there  is  a  Mr.  Cole,  I  think  he  is  a  dealer  there. 

Q.  Did  you  ever  sell  them  anything? — A.  I  sold  Mr.  Smith;  am 
selling  him  to-day,  on  account  of  this  discrimination. 

Q.  And  do  you  know  whether  they  ever  bought  of  the  Standard?— 
A.  They  bought  of  the  Standard. 

Q.  Did  they  buy  of  the  Standard  after  the  Standard  commenced 
to  sell  to  Sanford  under  this  contract  marked  Exhibit  638  ?— A.  Mr. 
Sanford  told  Mr.  Smith,  who  is  buying  almost  as  much  oil  as  he  was, 
what  he  was  getting 

Mr.  MiLBTJRN.  Now  I  object  to  the  conversation  between  Sanford 
and  Smith. 

Mr.  MoEEisoN.  You  need  not  give  that  conversation. 

Mr.  MrLBUEN.  And  I  move  to  strike  it  out. 

Mr.  MoREisoN.  That  may  be  stricken  out. 

Q.  Do  you  know  whether  Smith  learned  what  price  Sanford  was 
getting  the  oil  for? — A.  Yes  sir. 

Q.  Then  what  took  place?— A.  Then  Mr.  Smith  virtually  kicked 
the  Standard  out,  and  has  been  buying  oil  of  us  ever  since. 

Q.  Up  to  that  time  was  he  buying  of  the  Standard?— A.  Yes 
sir. 

3656        Q.  And  from  that  time  he  has  been  buying  of  you  ?— A.  Yes 
sir. 

Q.  Now,  you  have  some  ticJtets  here.  One  is  marked  Exhibit 
639.— A.  Yes  sir. 

Q.  Have  you  any  ticket  that  goes  with  that?— A.  Well,  there  is 
one,  February  28th ;  then  I  have  got  one  March  14:th,  I  think. 
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Mr.  Morrison.  February  28th  we  will  ask  to  have  marked  Exhibit 
640. 

The  same  was  so  marked. 

Q.  I  will  ask  you  whether  or  not  there  was  any  difference  in  the 
price  of  oil  between  Springfield  and  CoUinsville  in  the  early  part  of 
the  year  1906?— A.  Yes  sir. 

Q.  What  was  the  difference? — A.  Four  cents. 

Q.  What  was  the  price  at  Springfield  ? — A.  Seven  cents. 

Q.  And  what  was  it  at  CoUinsville  ? — A.  Eleven  cents. 

Q.  Did  the  Standard  have  any  competition  at  CoUinsville  ? — A.  No 
sir. 

Q.  Did  they  at  Springfield? — A.  Yes  sir. 

Q.  You  were  their  competitors  there? — A.  We  were  their  com- 
petitors. 

Q.  Was  there  any  difference  in  the  freight  rates  ?^A.  No  sir. 

Q.  Did  it  cost  them  any  more  to  get  their  oil  into  CoUinsville  than 
it  did  into  Springfield  ? — A.  It  didn't  cost  them  as  much. 

Q.  Have  you  any  of  their  slips  now  covering  that  period  that  I 
have  asked  you  about,  which  show  that  the  prices  in  Springfield  in 
the  early  part  of  the  year  1906  were  7  cents  a  gallon  and  in  CoUins- 
ville 11  cents? — A.  Yes  sir;  there  they  are. 

3657  Q.  I  wiU  ask  you,  Mr.  Hisgen,  if  Exhibits  639,  640  and  641 
(so  marked)  show  that  fact. — A.  Yes  sir. 

Mr.  MiLBTJEN.  Well,  he  need  not  state  that. 

Q.  Were  you  familiar  with  the  trade  there  in  Springfield,  aside 
from  these? — A.  Yes  sir. 

Q.  Do  you  know  that  to  be  the  fact,  then?— A.  I  know  that  to  be 

the  fact. 

Mr.  Morrison.  I  offer  these  slips  in  evidence.  Petitioner's  Exhibits 
639,  640  and  641,  respectively. 

Mr.  MiLBUEN.  I  object  to  them;  there  is  no  proof  of  their  execu- 
tion. 

Q.  AVhere  did  you  get  these?— A.  I  got  those  from  the  dealers 

themselves. 

Q.  You  went  into  the  market  there,  did  you?— A.  Yes  sir. 

Q.  For  what  purpose  did  you  go  there?— A.  To  seU  oU. 

Q.  Was  it  a  part  of  your  business  to  ascertain  what  oil  was  selling 
for  there  in  that  town?— A.  Tes  sir. 

Q.  You  went  among  the  trade  did  j^ou?- A.  Yes  sir. 

Q.  And  in  the  trade  you  gathered  up  these  tickets  ?— A.  Yes  sir. 

Q.  Do  you  know,  aside  from  anything  printed  upon  these  tickets, 
whether  or  not  that  is  the  kind  of  tickets  that  the  Standard  OU  Co. 
ordinarily  used?— A.  Yes  sir,  that  is  the  kind  of  tickets  that  they  use. 

Q.  Now,  I  want  to  call  your  attention  to  a  gentleman  by  the  name 
of  Dean.     Do  you  know  any  such  person?— A.  Yes  sir. 

Q.  Is  he  here  ? — A.  I  don't  see  him  in  the  room. 

3658  Q.  Where  was  he  doing  business,  or  where  is  he  doing  busi- 
ness?  A.  He  is  doing  business  in  Cheshire. 

Q    "Where  is  that  ?— A.  That  is  about  10  or  15  miles  from  Pittsfield. 
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Q.  What  is  his  first  name  ? — A.  George  Z. 

Q.  What  business  is  he  in  ? — A.  General  store. 

Q.  Does  he  deal  in  oil  ? — A.  Yes  sir. 

Q.  Did  he  ever  deal  with  the  Standard  Oil  people? — A.  Yes  sir. 

Q.  Did  he  ever  deal  with  you  ? — A.  Yes  sir. 

Q.  Were  you  also  dealing  with  other  people  in  the  same  town  of 
Cheshire? — A.  No  sir. 

Q.  Do  you  know  whether  or  not  the  Standard  Oil  Co.  were  dis- 
criminating against  him  in  price  at  that  time  ? — A.  Yes  sir. 

Mr.  MiLBURN.  Oh,  I  object  to  that  question  as  calling  for  a  con- 
clusion. 

Mr.  MoEEisoN.  Well,  I  will  show  the  facts. 

Q.  Did  you  have  a  conversation  with  him  about  it  ? — A.  With  Mr. 
Dean  ? 

Q.  Yes. — A.  Yes  sir. 

Q.  I  don't  ask  you  for  the  conversation.  Did  you  have  a  conversa- 
tion with  anybody  about  else  about  it  ? — A.  Yes  sir. 

Q.  With  whom  ? — A.  Mr.  Bowen. 

Q.  Who  is  Mr.  Bowen?— A.  His  competitor. 

Q.  How  far  are  they  apart? — A.  Well,  they  are  sort  of  catacorner 
right  in  the  same  town;  one  is  on  one  corner,  and  the  other  on  the 

other. 
3669        Q.  They  are  both  handling  oil,  are  they? — A.  Yes. 
Mr.  MiLBUEN.  Who  is  the  other  man  ? 

Witness.  Bowen  &  Son. 

Q.  And  you  were  there  looking  up  trade,  were  you? — A.  Yes  sir. 

Q.  Wliile  you  were  there  and  while  you  were  in  contact  with  that 
trade  did  you  learn  that  they  were  selling  oil  to  one  man  at  a  higher 
rate  than  to  the  other  ? — A.  Yes  sir. 

Mr.  MiLBTJRN.  Wait  a  moment,  please.  I  object  to  that  as  pure 
hearsay. 

Q.  Well,  did  you  say  anything  to  Mr.  Dean  about  it?— A.  Yes  sir. 

Q.  What  was  the  result  of  it?— A.  The  result  of  it  was  this— that 
Mr.  Bowen  told  me 

Mr.  MiLBUEN.  I  object  to  what  Mr.  Bowen  told  him  as  pure 
hearsay. 

Q.  Can't  you  describe  what  took  place  there  without  giving  con- 
versations?— A.  Yes  sir. 

Q.  If  you  can,  why,  do  so.— A.  The  situation  is  simply  this- 


Mr.  MiLBUEN.  I  object  to  the  answer  to  that  question  on  the  ground 
that  it  appears  that  the  witness  knows  nothing  about  the  matter 
whatsoever  except  what  he  has  been  told ;  purely  hearsay. 

Q.  Now  proceed.  Answer  the  question.— A.  Mr.  Bowen  was  buy- 
ing oil  for  less  than  Mr.  Dean.  I  acquainted  Mr.  Dean  of  the  fact. 
He  immediately  bought  oil  of  us,  and  a  little  later  the  agents  of  the 
Standard  Oil  Co.  made  up  the  difference  between  the  price  that  they 

were  selling  Mr.  Bowen  and  Mr.  Dean. 
3660        Mr.  Milbuen.  I  move  to  strike  out  the  testimony  about  the 
Standard  Oil  people  making  up  the  price,  on  the  ground  that 


HISGEN. 


1827 


that  is  purely  hearsay ;  the  witness  has  no  personal  knowledge  of  the 
transaction. 

Q.  Did  you  sell  any  oil  to  Dean  on  the  strength  of  that  situation 
there? — A.  Yes  sir. 

Q.  More  than  one  order? — A.  We  sold  him  several  orders;  that  is, 
we  only  sold  him  that  one  order  at  that  time,  but  off  and  on  we  would 
sell  him  oil. 

Q.  Did  the  Standard  get  him  back  again  ? — A.  Yes  sir. 

Q.  And  you  occasionally  sold  him  off  and  on,  did  you  ?— A.  Yes  sir 
I  had  occasion  to  come  by — I  saw  Mr.  Dean  on  Monday  and  I  had 
occasion  to  come  around  that  way  on  an  electric  car,  and  I  saw  Mr. 
Aiken  and  Mr.  Mills. 

Q.  Who  were  they  ? — A.  They  were  the  agents  of  the  Standard  Oil 
Co.  They  got  in  the  same  car ;  sq  did  Mr.  Dean.  Mr.  Dean  told  me 
then  of  the  transaction. 

Mr.  MiLBTJEN.  I  object  to  what  Mr.  Dean  told  you. 

Q.  You  need  not  state  what  Mr.  Dean  told  you,  but  did  Mr.  Dean 
communicate  to  you  what  had  taken  place  ? — A.  Yes  sir. 

Mr.  MiLBUEN.  I  move  to  strike  that  out  as  purely  hearsay,  any  com- 
munication between  this  witness  and  Dean. 

Mr.  MoEEisoN.  I  didn't  ask  him  for  a  communication  be- 
3661     tween  them,  and  he  didn't  give  it.     I  merely  asked  him  the 
question  whether  or  not  Mr.  Dean  communicated  to  him  what 
had  transpired. 

Q.  Then  what  did  you  do  with  the  knowledge  that  you  had  re- 
ceived from  Mr.  Dean  ? 

Mr.  MiLBUHN.  I  move  to  strike  that  out. 

A.  I  made  it  public 

Mr.  MiLBUKN.  I  object  to  that  question  as- 


WiTNESS.  The  knowledge  I  had  of  Mr.  Dean 

Mr.  MiLBTJEN.  As  immaterial. 

Witness.  I  took  that  as  a  concrete  instance  where  they  had  prac- 
tically discriminated  in  the  same  town,  out  of  the  same  wagon,  and 

the  same  driver.  •     ■  i     ,  q      a 

Q.  Have  you  told  us  now  all  there  is  about  the  Dean  incident  ?— A. 

Y^Gs  sir 

Q  Have  you  any  papers  or  checks,  or  did  you  see  any  pertaining 
to  the  Dean  transaction  ?— A.  Mr.  Dean  showed  me  a  check,  I  think, 
that  he  got  from  the  Standard  Oil  Co. 

Mr  MiLBTJEN.  I  move  to  strike  that  out  as  purely  hearsay. 

Q  Where  was  that?— A.  That  was  on  the  car  going  from  Cheshire. 
We  rode  in  together  from  Mr.  Dean's  store  into  Pittsfield. 

Q   When  was  this  Dean  transaction  that  you  are  talking  about  < 

Mr.  MiLBTJEN.  I  object  to  that  because  there  is  no  evidence  that 
there  was  ever  any  Dean  transaction.        -  t^  t 

A  That  transaction  was— I  can't  say  ]ust  when  it  was  It  was,  ^ 
think  in  1900,  right  after  we  started  in  business.  We  branched 
out. 
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3662  Mr.  Milbuen.  1900? 

Witness.  Well,  I  think  it  was.     I  am  not  sure.     It  was  1900 

Q.  Do  you  know  anybody  at  Longmeadow  ?— A.  Yes  sir,  I  know 
Mr.  Charles  Allen. 

Q.  Wlio  is  he  ?— A.  He  is  a  merchant  there.     Rmis  a  general  store. 

Q.  Does  he  deal  in  oils  ? — A.  Yes  sir. 

Q.  Did  you  have  any  transaction  with  him?— A.  Yes  sir. 

Q.  Go  on  and  describe  it.— A.  We  have  sold  Mr.  Allen  oil  ever 
since  we  started  in  business,  and  from  time  to  time  they  have  made 
overtures  to  Mr.  Allen,  and  on  one  special  occasion  the  agent  of  the 
Standard  Oil  Co.  offered  Mr.  Allen  oil  at  6  cents  a  gallon. 

Mr.  MiLBTTRN.  Now  I  move  to  strike  that  out  as  purely  hearsay 

Witness.  Mr.  Allen  refused  to  buy  oil  at  that  price. 

Mr.  Milbuen.  I  move  to  strike  that  out  as  purely  hearsay. 

Q.  How  did  you  learn  these  things  ?  Did  you  learn  it  in  the  course 
of  your  business  ?— A.  From  Mr.  Allen. 

Mr.  Milbuen.  Now  I  move  to  strike  out  the  testimony  because  the 
witness  states  that  the  testimony  he  has  given  was  based  on  what  he 
learned  from  Mr.  Allen. 

Q.  You  were  there  trying  to  sell  oil,  were  you  not? — A.  Yes  sir. 

Q.  And  in  the  regular  course  of  your  business  ? — A.  Yes  sir. 

Q.  Looking  after  the  question  of  prices  and  customers?— 

3663  A.  Yes  sir. 

Q.  And  in  a  conversation  with  Allen  you  learned  this,  as 
I  understand  you  now  ? — A.  Yes  sir. 

Q.  Now,  that  is  the  fact?— A.  Yes  sir. 

Q.  Now  go  right  on  and  tell  all  that  took  place. 

Mr.  Milbuen.  I  object  to  that.  I  object  to  any  conversations  be- 
tween himself  and  Mr.  Allen,  or  anything  that  he  learned  from  Mr. 
Allen.  I  want  to  be  specific  about  this,  because  never  in  all  this  pro- 
ceeding have  we  carried  hearsay  to  such  an  extent  as  this. 

Q.  Go  on  now,  Mr.  Hisgen.— A.  After  Mr.  Allen  told  me  of  this 
transaction  it  Avas  published  in  the  papers,  given  wide  circulation. 
I  met  Mr.  Allen  after  that  and  he  told  me  that  Mr.  Tuthill  had  called 
on  him — 

Mr.  Milbuen.  I  object  to  the  testimony. 

Mr.  MoERisoN.  Wait  a  minute.     Let  me  ask  you  a  question. 

Q.  What  you  are  about  to  relate  now  is  a  conversation  with  Mr. 
Allen,  is  it  not? — A.  Yes  sir. 

Mr.  MoEEisoN.  I  think  I  won't  ask  you  that  now  for  the  time  being. 
Mr.  Allen  is  here. 

Mr.  Milbuen.  Morrison,  is  that  the  only  reason  why  you  don't? 

Mr.  MoEEisoN.  Yes  sir,  that  is  the  only  reason  that  we  don't  do  it. 
We  think  this  evidence  competent.  We  are  willing  to  thresh  this 
question  out  with  you  when  we  get  into  court.  We  think  what  a 
man  learns  in  the  course  of  his  business  as  to  prices  and  conditions  is 
competent  evidence. 

Q.  Is  there  anything  else  relating  to  this  matter,  Mr.  His- 
3664    gen,  except  conversations  that  you  had  with  Mr.  Allen,  that 
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you  can  testify  to  ?     I  don't  care  for  those  conversations. — A.  I  don't 
know  of  anything  else  with  Mr.  Allen. 

Q.  Well,  we  will  pass  that  along.  Do  you  know  a  place  by  the 
name  of  Hyannis? — A.  Yes  sir. 

Q.  You  may  describe  the  situation  there. — A.  I  have  tickets  to  show 

that  the  discrimination 

Mr.  MiLBUBN.  No.  I  don't  think  you  are  asked  to  state  what  those 
tickets  show. 

Q.  State  what  the  facts  are,  and  then  we  will  put  the  tickets  in 
to  show  it.  You  state  what  the  facts  are. — A.  Well,  the  conditions 
there  show  that  when  the  price  at  Springfield  was  Y  cents  a  gallon 
they  were  charging  llj  in  Hyannis. 

Mr.  MrLBTJEN.  Were  you  ever  in  Hyannis? 
Witness.  No. 

Q.  How  far  is  that  away?  How  far  is  it  from  Springfield? — ^A. 
"^Vhy,  it  is  down  on  the  cape  there  somewhere. 

Q.  Do  you  know  whether  or  not  the  freight  rates  are  higher  to 
Hyannis  than  they  are  to  Springfield? — A.  Well,  I  don't  believe 
they  have  any  freight  rates  at  all  along  the  cape  there.  The  crude 
oil  is  pumped  in  from  the  west  and  refined  at  Bayonne,  and  the  re- 
fined oil  is  pumped  into  the  barges  and  delivered  along  the  coast  of 
New  England. 

Q.  So  that  the  freight  rates  are  not  as  high  there  as  they  are  at 
Springfield  ? — A.  No  sir.    At  Springfield  they  get  the  oil  from  Wil- 
son's Point,  about  YO  or  80  miles. 
3666         Q.  And  it  has  to  go  by  rail  from  there  to  Springfield?— 
A.  Yes  sir. 
Q.  And  this  point  Hyannis  is  right  on  the  seaboard? — A.  Yes 
sir. 
Mr.  MiLBUEN.  Does  he  say  Hyannis  is  on  the  seaboard  ? 
Mr.  MoEHisoN.  Yes. 

Q.  Have  you  any  tickets,  Mr.  Hisgen,  showing  the  price  at  which 
oil  was  sold  by  the  Standard  at  Hyannis?— A.  Well,  there  is  the 
copy  of  the  tickets ;  this  is  taken  from  the  original. 
Q.  Do  any  of  these  tickets  show  that? — A.  No. 
Q.  Have  you  any  there?— A.  No,  I  haven't  any  ticket  here. 
Q.  This  is  a  newspaper  copy,  isn't  it  ? 
(No  answer.) 

Q.  Well,  I  don't  care  about  that.  Were  you  competing  with  the 
Standard  Oil  people  at  Hyannis  at  this  time?— A.  No  sir. 

Q.  Do  you  know  whether  they  had  any  competitor  there? — A.  I 
don't  think  they  have ;  I  have  not  been  there. 

Q.  And  at  your  town,  in  Springfield,  at  this  same  time,  they  were 
selling  at  7  cents,  were  they  ?— A.  At  7  cents,  yes  sir. 
Q.  And  what  were  you  selling  it  at  at  this  time  ? — A.  At  that  time 

we  were  7^. 

Mr.  MiLBTJEN.  What  time  is  that? 
3666        Q.  About  when  was  that? — A.  That  was  in  the  early  part 
of well,  what  are  the  dates  there,  Mr.  Morrison  ? 
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Mr.  MiLBtTRN.  What  is  the  date  there,  Mr.  Morrison  ? 

Mr.  Morrison.  I  don't  see  any  date  on  it. 

Mr.  MiLBURN.  No,  I  guess  you  won't. 

Witness.  We  were  selling  at  that  time  for  8J. 

Mr.  MiLBURN.  What  time  is  that  you  are  talking  about,  Mr. 
Hisgen  ? 

Witness.  It  was  in  January,  I  think. 

Mr.  Morrison.  Of  what  year? 

Witness.  1907. 

Q.  It  was  some  time  in  the  year  1907,  was  it? — A.  Yes  sir. 

Q.  What  do  you  know  about  the  Danbury  situation?  Do  you 
know  a  man  there  by  the  name  of  Marsh  ? — A.  Yes. 

Q.  Did  you  have  any  transactions  with  Mr.  Marsh? — A.  Yes  sir, 
I  sold  Mr.  Marsh,  and  before  we  could  ship  the  oil  he  countermanded 
the  order ;  that  is,  the  oil  was  on  the  way,  but  before  the  oil  reached 
him  he  countermanded  the  order,  and  we  have  the  correspondence 
that  took  place. 

Q.  Between  you  and  Marsh  ? — A.  Yes  sir. 

Q.  Did  you  go  to  his  town  and  sell  to  him  there  or  was  this  done 
through  the  mails? — A.  I  went  to  the  town. 

Q.  And  what  was  oil  selling  there  for  by  the  Standard  people  at 
that  time? — A.  I  don't  just  remember  the  price  that  the  Standard 
Oil  Co.  was  selling  for,  but  the  difference  was  enough  to  warrant 

them 

3667        Mr.  MiLBURN.  No,  no. 

Q.  Well,  was  it  higher  than  they  were  selling  it  for  at 
Springfield  ?— A.  Oh,  it  was  higher,  yes.  It  was  higher  than  the 
Albany  prices.  That  was  before  we  started  in  Springfield  when  we 
sold  Mr.  Marsh. 

Q.  And  you  made  a  sale' to  them.  Do  you  remember  what  price 
you  sold  to  them  for? — A.  I  don't  remember  just  the  price. 

Q.  Now,  you  say  the  order  was  countermanded? — A.  Yes  sir. 

Q.  Do  you  know  whether  they  afterwards  dealt  with  the  Standard 
people  ? — A.  Yes  sir. 

Mr.  MiLBURN.  Now  I  object  to  this  because  the  witness  has  said 
it  is  all  in  correspondence.    He  never  was  there. 

Mr.  Morrison.  Oh  yes.    Weren't  you  there? 

Witness.  I  was  there,  yes  sir. 

Mr.  MiLBiTRN.  After  this? 

Witness.  I  was  there  when  I  sold  him,  and  then  afterwards. 

Mr.  MiLBURN.  What  you  know  about  it  is  what  you  were  told 
when  you  were  there ;  that  is  all  you  know  about  it  ? 

Mr.  Morrison.  What  he  learned  there,  of  course,  is  what  he  knows 
about  it. 
Mr.  MiLBURN.  What  they  told  him  when  he  was  there. 
Mr.  Morrison.  Yes. 

Q.  Did  they  afterwards  go  back  to  the  Standard  again?— A.  Yes 
sir. 
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Q.  Do  you  know  whether  or  not  the  Standard  changed  their  price 
after  you  made  this  sale? — A.  Yes. 

Q.  Did  tliey  sell  it  for  a  lower  price? — A.  Yes  sir. 
Q.  Do  you  know  how  much? — A.  No. 
3668        Q.  Were    there    other    dealers    there?    besides    this    man 
Marsh? — A.  Yes  sir. 

Q.  Did  they  change  the  price  to  these  dealers  ? — A.  Yes  sir. 

Q.  To  all  of  them?— A.  Yes  sir. 

Q.  In  Danbury? — A.  Yes  sir. 

Q.  Did  you  have  any  customers  there  besides  Marsh? — A.  Yes  sir, 
we  had  several. 

Q.  Did  you  hold  them? — A.  No  sir. 

Q.  How  long  did  you  have  them? — A.  We  only  had  them  once, 
that  was  all. 

Q.  When  you  made  your  first  sale  to  them,  did  you  sell  it  for  the 
same  price  that  you  were  selling  it  in  Albany  for  ? — A.  Yes  sir.  They 
could  pay  the  freight  on  that  and  then  make  enough  to  pay  them  for 
handling  the  oil. 

Q.  Well,  then,  after  you  had  made  the  sale,  were  you  able  to  sell 
it  afterwards  at  as  low  a  price  as  the  Standard  had  made  to  them  ?— 
A.  After  they  countermanded  the  order  I  went  back  there  and  in- 
duced them  to  take  the  oil  that  was  there,  and  had  virtually  to  resell 
it  over  again. 

Q.  That  one  order? — A.  Yes  sir. 

Q.  Did  you  sell  any  after  that? — A.  No  sir. 

Q.  Did  you  to  anybody  in  there  ? — A.  No. 

Q.  What  was  the  reason  ? — A.  On  account  of  this  lower  price. 

Q.  Was  the  price  lower  than  they  were  selling  it  for  in  Albany  ?— 
A.  It  was  about — in  fact,  there  may  have  been  some  difference,  but 
they  had  lowered  the  price  so  that  wetould  not  do  any  more  business 
in  the  barrel  business.  It  was  like  this :  If  they  could  get  the 
3669  oil  put  into  their  tanks  for  about  the  same  price  that  our  oil 
cost  them  after  paying  the  freight  on  the  barrels  down  there, 
why,  of  course,  they  would  prefer  taking  from  the  Standard,  don't 

you  see? 

Q.  Are  you  posted  on  this  fact :  did  they  sell  oil  in  Danbury,  after 
you  made  your  sale  there,  for  a  lower  or  a  higher  price  than  they 
were  selling  it  at  other  places?— A.  A  lower  price,  yes  sir. 

Mr.  MiLBTJEN.  I  move  to  strike  out  all  this. 

Mr.  Morrison.  Let  me  see  that  correspondence  that  you  say  you 

have.  .         J.  T-i  1 

An  adjournment  was  here  taken  until  the  morning  ot  February  12, 

1908,  at  10  o'clock. 
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3670  Albany,  N.  Y.,  Feb.  12,  1908. 
The  hearing  was  resumed  at  the  Circuit  Court  Eoom,  Fed- 
eral Building,  at  10  a.  m.,  pursuant  to  adjournment. 

Thomas  L.  Hisgen,  Recalled  in  behalf  of  Petitioner. 
Direct  Examination  resumed  by  Mr.  Mgeeison  : 

Q.  At  the  time  of  the  adjournment  last  evening  you  were  testifying 
about  the  Marsh  correspondence,  and  the  transactions  with  him. 
Have  you  that  correspondence  with  you? — A.  Yes  sir. 

Q.  You  may  produce  it. 

Papers  were  produced  by  the  witness,  and  were  marked  Petitioner's 
Exhibit  642-^  sheets. 

Mr.  MoKEisoN.  I  offer  in  evidence  Petitioner's  Exhibit  642,  which 
consists  of  a  letter  from  E.  C.  Marsh  to  Hisgen  Bros.,  dated  June  13, 
1902 ;  a  telegram  from  the  same  person  to  the  same  persons,  of  June 
14,  1902;  and  a  telegram  from  the  Danbury  Grocery  Co.  to  Hisgen 
Bros.,  dated  June  14,  1902. 

Mr.  MiLBTJEN.  I  object  to  the  receipt  of  the  letter  and  telegrams  in 
evidence,  on  the  ground  that  they  are  immaterial  and  in  no  way  bind- 
ing upon  any  of  the  defendants. 

Q.  What  is  the  Danbury  Grocery  Co.,  whose  name  appears  signed 
to  one  of  the  telegrams  in  Exhibit  642? — A.  They  are  one  of  the 
dealers  that  I  sold  besides  Mr.  Marsh. 

Q.  Where. — A.  At  Danbury. 

Q.  Do  you  know  anything  about  the  square  can  that  is  used 

3671  in  the  oil  business? — A.  Yes  sir. 

Q.  By  what  company  is  that  used?— A.  By  the  Standard 
Oil  Co. 

Q.  You  may  describe  the  can. — A.  It  is  a  can  about  4  inches  in 
width— in  length— that  is,  not  the  stop  but  it  is  about  four  inches  in 
width  and  about  2|  inches  across,  and  about  a  foot  high.  It  is  a  gal- 
lon can,  and  it  is  a  patent — a  patent  can  that  no  one  else  can  fill  but 
the  Standard  Oil  Co.  When  the  can  is  empty,  there  is  no  dealer- 
no  one  else,  unless  they  have  a  machine,  can  fill  it. 

Q.  That  is  the  patented  part  of  it.— A.  That  is  the  patent,  yes  sir. 

Q.  Where  has  that  can  been  used  in  your  territory? — A.  It  has 
been  used  in  Holyoke,  Easthampton,  Springfield,  West  Springfield, 
Chicopee,  Ludlow,  Indian  Orchard— right  around  in  the  immediate 
vicinity. 

Q.  Under  what  name  was  it  used  in  your  territory  first  ? — A.  They 
first  sold  oil  in  these  cans,  under  the  name  of  the  Household  Supply 
Co. 

Q.  Was  any  change  made  ?— A.  Recently  there  has  been  a  change 
made,  and  the  Standard  Oil  Co.'s  name  now  is  on  the  can. 

Q.  Do  you  know  whether  the  change  in  the  name  was  about  the 
time  that  the  law  was  passed  in  Massachusetts  requiring  the  name 
of  the  real  owner  to  be  placed  on  receptacles  of  that  kind  ? — A.  Yes 
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sir.    The  Standard  Oil  Co.,  when  they  first  commenced  there, 

3672  they  rather  denied  that  they  had  any  connection  with  this  can 
at  all. 

Mr.  MiLBUEN.  I  move  to  strike  that  out,  unless  it  was  some  com- 
munication with  this  witness,  as  merely  hearsay. 

Q.  How  did  you  learn  that? — A.  Why,  by  talking  to  the  dealers. 
I  brought  this 

Mr.  MiLBTjRN.  I  move  to  strike  the  testimony  out 

Witness.  I  brought  this  can 

Mr.  Mtlburn.  Wait  a  minute,  Mr.  Hisgen.  I  move  to  strike  out 
the  last  testimony  given,  which  I  moved  to  strike  out  before,  on  the 
grounds  that  it  now  appears  from  the  witness'  own  testimony  that  it 
is  purely  hearsay. 

Q.  Go  ahead  now  with  your  answer. — A.  I  would  bring  these  cans 
in,  as  an  argument  to  the  dealer  that  they  were  both  wholesaling  and 
retailing ;  the  same  oil  that  they  sold  in  these  cans  for  ten  cents,  why, 
they  were  competing  with  the  oil  they  put  into  their  tanks — one  and 
the  same  thing. 

Q.  Well,  as  I  understand  you,  that  information  that  you  obtained 
was  while  you  were  in  the  field,  putting  your  oil  upon  the  market, 
and  while  you  were  coming  in  contact  with  the  trade? — A.  Yes  sir. 
And  we  got  hold  of  those  cans  and  produced  them  in  proof  that  it 
was  the  Standard  Oil  Co.  can. 

Q.  Do  you  know  whether  Sam  Cordner  uses  a  Square  can? — A.  Yes 
sir. 

Q.  How  long  has  he  been  using  it? — A.  I  don't  know  just  how 
long. 

Q.  Do  you  know  Mr.  Aiken,  who  is  connected  with  the  Standard 
Oil  Co. — A.  Yes  sir. 

3673  Q.  Where  does  he  live  ?— A.  In  Pittsfield. 

Q.  And  what  is  his  first  name? — A.  I  don't  remember  his 
first  name. 

Q.  How  long  have  you  known  him  ? — A.  I  have  known  Mr.  Aiken 
since  the  latter  part  of  1906. 

Q.  Did  you  at  any  time  have  a  conversation  with  him  about  his 
entering  your  service? — A.  Yes  sir. 

Q.  When  was  that  ? — A.  That  was  when  we  had  secured  the  site  in 
Pittsfield. 

Q.  Yes,  but  as  to  time,  what  date  was  it,  about? — A.  Well,  it  was 
along  in  the  summer  some  time ;  along  in  July. 

Mr.  Crawford.  What  year? 

Witness.  1906. 

Q.  Was  he  at  that  time  in  the  employ  of  the  Standard  Oil  Co.  ? — 
A.  Yes  sir. 

Q.  At  what  place?— A.  At  Pittsfield. 

Q.  What  was  he  doing  for  them  at  Pittsfield? — A.  He  was  their 
general  manager  there — the  agent  for  them. 
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Q.  Now  you  may  go  on  and  give  the  entire  conversation  that  you 
had  with  him  at  that  time  upon  that  subject. 

Mr.  MiLBURN.  I  object  to  that,  on  the  ground  that  conversation 
with  Mr.  Aiken  with  respect  to  his  employment  by  the  witness  is  not 
binding  upon  the  defendants  or  any  of  them,  or  a  declaration  against 
them  of  any  kind. 

A.  We  received  several  letters  from  the  business  men  of  Pittsfield 
interceding  for  Mr.  Aiken. 

Mr.  MiLBUEN.  I  move  to  strike  that  out  as  improper  and 
3674    immaterial. 

Q.  Go  on. — A.  We  granted  him  an  interview.  He  made  the 
statement  that  it  mattered  not  whether  we.  hired  him,  he  had  decided 
to  quit  the  service  of  the  Standard  Oil  Co.,  stating  that  no  man 
could  work  for  the  Standard  Oil  Co.  and  retain  his  honor. 

Q.  Anything  else  said? — A.  And  the  most  disagreeable  duty  that 
he  had  to  perform  was  going  down  to  the  depot,  watching  and  keep- 
ing track  of  the  barrels  that  we  shipped  (they  were  coming  in  at  that 
time) ,  and  that  he  was  allowed  to  give  the  dealer  1  cent  over  the  pre- 
vailing price,  but  he  was  satisfied  that  Providence  went  over  that  and 
granted  them  more,  but  he  was  limited  to  a  rebate  of  1  cent. 

Q.  To  whom  1 — A.  To  the  dealers. 

Q.  Anything  else  said  in  that  conversation? — A.  Well,  we  finally 
agreed  on  terms,  a  verbal  contract,  and  he  was  going  to  work  for  us. 
At  the  time  we  were  ready  to  start  our  wagons  out  for  him  to  take 
possession  of  the  Station,  he  changed  his  mind. 

Q.  So  that  he  did  not  finally  enter  your  employment  ? — A.  No  sir. 

Q.  In  that  conversation  was  anything  said  between  you  and  him 
about  the  letters  which  you  had  received  from  business  men  there  ?— 
A.  Yes  sir. 

Q.  Do  you  remember  what  was  said  about  that  ? — A.  A  gen- 
36Y5     tleman  by  the  name  of  Mr.  Smith — I  remember  one  of  the  let- 
ters— I  think  we  have  that  letter  in  our  possession — that  inter- 
ceded for  him  and  spoke  very  highly  of  him 

Q.  Well,  did  you  tell  him  that,  I  mean  ? — A.  Yes. 

Mr.  MiLBUEN.  I  move  to  strike  that  out,  as  to  the  contents  of  that 
letter,  on  the  ground  that  the  letter  is  inadmissible. 

Mr.  MoEEisoN.  I  am  proving  what  Mr.  Hisgen  said  to  him  about  it. 

Q.  Did  you  say  anything  to  him  about  any  of  the  other  letters? 
I  am  not  asking  you  for  the  contents  of  the  letters,  but  simply  for 
any  conversation  that  you  had  with  him  about  the  letters.— A.  Well, 
Mr.  Aiken  had  written  to  us  himself.    We  paid  no  attention  to  it. 

Q.  Did  you  talk  with  him  about  his  letter  to  you  ?— A.  Yes  sir. 

Q.  What  was  said  about  that?— A.  Well,  he  told  me  about  this 
gentleman  interceding  for  him,  and  he  said  that  he  had  spoken  to 
this  nian  to  write  to  us.  This  man  was  very  angry  to  find  out  that 
after  interceding  for  him  he  did  not  live  up  to  his  promise  to  work 
for  us. 

Q.  Well,  was  that  a  part  of  the  conversation  ?— A.  Yes  sir.  Well, 
no,  not  at  that  time,  but 
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Mr.  MiLBURN.  I  move  to  strike  out  the  statement  about  this  man, 
whoever  he  was,  being  angry  with  somebody  or  other,  as  inadmissible 
and  immaterial. 

Q.  Did  you  in  a  later  conversation  with  Mr.  Aiken  discuss  the 

subject  as  to  whether  this  man  was  displeased  or  not  about  his  not 

finally  entering  your  service? — A.  No,  after  Mr.  Aiken  no- 

3676    tified  us  that  he  had  changed  his  mind,  and  Mr.  Aiken  had ■ 

Q.  Well,  you  had  no  conversation  after  that? — A.  No,  not 
after  that. 

Mr.  MiLBUEN.  I  move  to  strike  out  the  testimony  given  by  the  wit- 
ness as  to  the  statements  of  Mr.  Aiken  with  respect  to  his  relations 
to  the  Standard  Oil  Co.,  as  immaterial  and  not  binding  upon  the 
defendants  or  any  of  them. 

Q.  Do  you  know  whether  or  not  anybody  was  keeping  track  of  your 
shipments  of  oil?  You  say  you  had  a  conversation  with  him,  in 
which  he  said  that  that  was  one  of  the  unpleasant  duties  he  had  to 
perform? — A.  Yes  sir. 

Q.  What  do  you  know  about  that  ? — A.  Well,  I  know  what  he  told 
me,  that  he  was  keeping  track;  that  that  was  part  of  his  duties. 

Q.  Did  you  know  it  from  any  other  source,  or  did  it  come  to  you 
in  any  other  way  ? — A.  Well,  I  would  know  through  the  dealers  that 
I  called  on,  that  the  agent  of  the  Standard  Oil  Co.  would  go  in  to 
these  dealers  and  tell  them  before  the  oil  arrived,  that  they  were  going 
to  receive — that  they  had  bought  oil  of  us,  and  how  many  barrels. 

Mr.  MiLBUEN.  I  move  to  strike  out  the  conversation  with  dealers, 
as  hearsay  and  immaterial. 

Q.  Did  you  learn  by  coming  in  contact  with  your  trade A.  Yes 

sir. 

Q.  That  your  customers  would  know A.  Yes  sir. 

Q.  (Just  change  that)  that  the  Standard  Oil  people  would  know 
before   the   goods   were   received,   that   purchases   had   been   made 

of  you? 
3637        Mr.  Milburn.  I  object  to  that  question,  on  the  same  ground, 
that  it  is  hearsay  and  immaterial. 

A.  Yes  sir. 

Q.  How  general  was  that  carried  on  throughout  the  territory  in 
which  you  operated  ? — A.  Well,  it  was  a  common  occurrence. 

Q.  And  covering  how  long  a  period  of  time?— A.  Well,  in  fact, 
right  up  to  the  present  time ;  from  the  time  that  we  first  shipped  our 
first  barrel,  until  the  present  time. 

Cross-examination  by  Mr.  Milbuen  : 

Q.  Mr.  Hisgen,  you  say  that  you  commenced  the  axle  grease  busi- 
ness in  1889  ?— A.  Yes  sir. 

Q.  And  you  continued  in  that  business,  without  adding  on  to  it 
the  kerosene  oil  business,  down  to  1900;  that  is  true?— A.  Yes  sir. 

Q.  And  where  did  you  first  begin  the  axle  grease  business  ? — A.  In 

Albany. 

Q.  Where  a  bouts  in  Albany  ?— A.  Down  at  the  South  End. 
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Q.  What  sort  of  a  place  had  you  ?— A.  Why,  it  was  a  place  that  was 
built  by  a  man  who  owned  the  ground;  sort  of  a  shell — a  frame 
building. 

Q.  How  long  were  you  at  that  place  ? — A.  We  were  at  that  place 
until  we  moved  in  1895. 

Q.  And  how  many  people  were  employed  about  your  busi- 

3678  ness,  from  1889  to  1895?— A.  Well,  we  didn't  have  a  great 
force.     We  were  just  commencing  business. 

Q.  Well,  I  want  to  know. — A.  I  can't  tell  just  how  many  we  had 
there. 

Q.  Can  you  tell  within  two  or  three? — A.  Well,  my  two  brothers 
were  there.  We  had  in  the  course,  I  guess,  of  four  or  five  people 
something  like  that;  I  can't  tell  just  exactly. 

Q.  That  is,  the  working  force  of  the  whole  business  would  be  four 
or  five  people? — A.  Yes. 

Q.  And  did  you  make  only  axle  grease? — A.  That  is  all. 

Q.  Had  your  product  any  name? — A.  Yes  sir. 

Q.  What  was  it  known  as? — A.  The  Four  Brothers  Axle  Grease. 

Q.  "Four  Brothers,"  does  that  mean  you  and  three  brothers?— 
A.  There  were  four  of  us  originally. 

Q.  And  oil  was  a  constituent  of  the  product  ? — A.  Yes  sir. 

Q.  You  used  oil  in  making  it? — A.  Yes  sir. 

Q.  What  was  your  yearly  product  during  those  years? — A.  I 
couldn't  tell  unless  I  consult  the  books. 

Q.  You  can  give  us  an  idea,  can't  you  ? — A.  We  used  quite  a  little 
oil. 

Q.  No,  I  don't  care  about  hoAv  much  oil  you  used.     Your  product 

in  axle  grease — what  was  about  your  yearly  product,  from  1889, 

when  you  began,  down  to  1895,  when  you  were  at  this  first  place?— 

A.  I  don't  believe  we  did  more  than  three  or  four  thousand 

3679  dollars  the  first  year. 

Q.  The  second  year  ?— A.  Well,  we  more  than  trebled  that. 

Q.  Well,  the  third  year?— A.  The  third  year,  that  was  in  1889— 
well,  we  kept  on  increasing  our  business  there 

Q.  In  1895,  how  much  were  you  doing? — A.  In  1895  we  were  doing 
considerable  business. 

Q.  Well,  you  see,  "  considerable  "  is  a  vague  term.— A.  Well,  I 
couldn't  tell,  unless  I — that  is,  the  exact  amount 

Q.  Oh,  I  don't  want  it  down  to  a  precise  figure ;  I  want  a  general 
idea. — A.  Well,  our  business  had  increased,  on  the  corner  of  Dallius 
and  Fourth  Avenue.     In  1895  we  had  an  offer  from  somebody 

Q.  Well,  I  am  not  asking  about  any  offers. 

Mr.  Morrison.  Just  answer  the  questions. 

Witness.  You  want  to  get  at  the  value  of  the  business,  do  you? 

Q.  No,  I  am  asking  you  about  your  product — what  your  gross 
product  was.  You  say  it  was  three  or  four  thousand  dollars  the  first 
year? — A.  Yes. 

Q.  And  it  kept  on  increasing?  Now  how  much  was  it  in  1895, 
when  you  left  the  first  place  ? — A.  As  I  said  before,  I  couldn't  give 
the  amount,  unless  I  consulted  our  books. 


HISGEN.  1837 

Q.  Well,  you  can  give  an  idea,  Mr.  Hisgen.  You  have  been  testi- 
fying with  great  precision.    You  can  give  us  an  idea  how  much 

3680  your  business  was  at  that  time? — A.  I  know  this  much,  that 
our  business  had  increased  so  that  we  were  working  day  and 

part  of  the  night  to  fill  our  orders. 

Q.  Now  give  us  about  the  amount  of  business  you  were  doing  at 
that  time. — A.  I  can't  tell  you. 

Q.  You  can  give  no  idea  of  it? — A.  I  might  be  very  much  out  of 
the  way  one  way  or  the  other.     I  would  prefer  not  to  give  that. 

Q.  Was  it  $20,000?— A.  I  should  judge  that  possibly  it  was. 

Q.  That  would  be  rather  a  maximum  figure,  wouldn't  it? — A.  Yes. 

Q.  Eh? — A.  I  can't  tell.  I  prefer — by  looking  on  our  books  we 
could  tell  you  just  exactly. 

Q.  Well,  you  see,  I  haven't  got  your  books ;  and  I  thought  that  you 
would  know A.  No. 

Q.  About  how  much  business  you  were  doing.  But  we  will  say 
$20,000.  And  that,  as  I  understand  you,  you  think  would  be  a  maxi- 
mum, at  that  time. — A.  Well,  I  judge  we  were  doing  that.  But  I 
couldn't  say  just  for  sure. 

Q.  Now  then,  you  moved  your  business  to  some  other  place,  didn't 
you,  in  1895?— A.  In  1895,  yes  sir. 

3681  Q.  And  where  did  you  move  it  to  then? — A.  We  move  from 
the  first  place  to  the  second  place,  in  1895. 

Q.  What  was  the  second  place  that  you  moved  to? — A.  The  build- 
ing was  owned  bv  the  Standard  Oil  Co.,  and  the  ground  was  owned 
by  the  D.  &  H.  e"  R.  Co. 

Q.  Now,  where  was  that? — A.  That  was  on  the  corner  of  Fourth 
Avenue  and  Dallius. 

Q.  And  that  was  a  building  owned  and  controlled  by  the  Standard 
Oil  Co.?— A.  Yes  sir. 

Q.  You  rented  it  from  them  ? — A.  Yes  sir. 

Q.  And  what  sort  of  a  building  was  it?— A.  Well,  it  was  a  very 
usual  building  that  you  would  see  all  over  the  country.  Had  storage 
tanks  down  in  the  basement.     And  it  was  the  usual 

Q.  Well,  about  what  size  was  the  building?  How  many  stories?— 
A.  One  story. 

Q.  And  how  many  feet  by  how  many  feet?— A.  Well,  I  judge  about 
fifty  or  sixty  feet. 

Q.  Fifty  by  sixty? — A.  Something  like  that.     I  can't  tell  exactly. 

Q.  Brick?— A.  Brick,  yes. 

Q.  And  how  much  rent  did  you  pay  for  it?— A.  Paid  $15.00  a 
month. 

Q.  For  that  building?     Paid  the  Standard  Oil  Co.  that  rent  for 

it  ? — A.  Yes  sir. 

Q.  And  you  went  on  there  until  what  time? — A.  1896. 
Q.  Three  years  you  were  there.— A.  Yes. 

3682  Q.  And  what  was  your  working  force  during  those  three 
years?     Who  were  connected  with  your  business?     How  many 
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of  you  were  there?— A.  Well,  I  couldn't  say  just  how  many  we  did 
have.     We  increased  our  force,  though,  by 

Q.  Give  us  an  idea,  from  1895  to  1898,  when  you  were  down  there 
how  many  men  there  were  at  work  in  connection  with  your  business! 
How  many  brothers,  to  begin  with? — A.  There  were  only  three  of 
us  at  that  time. 

Q.  And  then  who  else? — A.  Well,  we  had — I  guess  we  had  in- 
creased our  force  then  to  8  or  10,  I  couldn't  say  just  how  many. 

Q.  You  wouldn't  say  how  many  ? — A.  No. 

Q.  Your  recollection  now  is  not  such  as  to  enable  you  to  tell  how 
many  men  were  working  in  your  business  between  the  years  1895 
and  1898  ?— A.  Well,  the  reason  of  that 

Q.  Never  mind  the  reason — just  the  fact.  You  haven't  recollection 
enough  to  be  able  to  tell  us  here  now  how  many  men  there  were  work- 
ing in  your  business  from  1895  to  1898  ? — A.  I  wasn't  at  home,  I  was 
on  the  road. 

Q.  I  know,  but  you  were  at  home,  weren't  you,  from  time  to  time  ?— 
A.  Yes,  I  was  at  home. 

Q.  You  were  not  on  the  road  all  the  time? — A.  Well,  mostly  all 
the  time. 

Q.  No,  but  you  were  here  ? — A.  Yes. 

Q.  Have  you  a  family? — A.  I  have  now. 
Q.  Had  you  then  ? — ^A.  No  sir. 
3683         Q.  Did  you  live  with  your  brothers? — A.   Yes,  we  lived 
together. 

Q.  And  you  came  home  from  time  to  time? — ^A.  Yes  sir. 

Q.  And  you  were  at  your  business  place,  weren't  you? — A.  Yes 
sir. 

Q.  Now,  haven't  you  recollection  enough  to  tell  us  how  many  men 
you  had  working  during  those  years  ? — A.  I  can't  tell  you  how  many 
men  we  had. 

Q.  Now  then,  what  was  about  your  annual  product  during  those 
three  years,  of  axle  grease? — A.  I  don't  know  that. 

Q.  Well,  give  us  an  idea  of  it.— A.  I  haven't  any  idea,  only  I  know 
that  we  worked  from  7  o'clock  in  the  morning  until  ten  and  eleven 
o'clock  at  night  to  fill  our  orders. 

Q.  Men  can  do  that  with  very  different  results.  That  does  not 
throw  any  light  for  us.     Was  it  $20,000  a  year?— A.  I  couldn't  say. 

Q.  Would  you  say  it  was  more  than  that? — A.  I  would  rather  not 
state  any  figure. 

Q.  Oh,  but  I  would  rather  you  did,  don't  you  see?  And  I  have 
a  right  to  ask  you. 

Mr.  Morrison.  Give  the  best  information  you  can,  and  let  it  go  at 
that ;  that  is  all  there  is  to  it. 

Mr.  MiLBURN.  That  is  a  proper  question.  I  won't  ask  you  any  im- 
proper questions. 

Mr.  Morrison.  You  are  satisfied  to  make  up  a  statement,  aren't  you, 
from  the  books,  and  give  it  to  them  accurately  ? 
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Witness.  Yes,  I  will  give  you  a  statement.     I  don't  like  to  make  a 
statement  that  I  am  not  sure  of. 
3684        Q.  I  am  not  asking  you  for  precise  figures,  I  am  asking  you 
for  your  best  thought  at  the  present  time.— A.  I  don't  believe 
1  care  to  make  an  estimate. 

Q.  You  don't  care  to  make  an  estimate.     Was  it  growing  from 
year  to  year? — A.  Yes. 

Q.  Had  been  from  the  beginning? — A.  Yes  sir. 
Q.  Now  in  1898 — you  had  been  buying  your  oil  from  the  Standard 
Oil  Co.  up  to  that  time? 

Mr.  Morrison.  The  reporter  don't  get  it,  when  you  shake  your 
head. 

Witness.  Oh,  I  beg  your  pardon. 

Mr.  Morrison.  Answer  so  that  the  reporter  gets  it  in  the  record. 
Q.  You  had  stopped  buying  oil?— A.   We  had  stopped  buying 
oil  from  the  Standard  Oil  Co.  before  we  left  the  second  plant. 

Q.  I  am  now  talking  about  the  second  plant;  that  is  where  we 
have  got  to;  we  began  with  plant  No.  1,  down  to  1895. — A.  Yes. 

Q.  We  are  now  at  the  second  plant^from  1895  to  1898,  including 
1898.  That  was  the  Standard  Oil  building.  Now  I  understand  your 
testimony,  during  that  time  you  were  buying  your  oil  from  the 
Standard  Oil  Co.?— A.  What  time? 

Q.  Down  to  when  you  were  occupying  this  second  place — the 
Standard  Oil  Co.'s  building.— A.  We  bought  oil  from  them  when 
we  occupied  their  building. 

Q.  Very  well.     Now,  that  is  the  question  that  I  asked  you. — A. 
But  not  any  after  that. 
3685         Q.  Well,  we  are  now  in  the  second  period.— A.  Yes  sir. 

Q.  And  you  went  from  that  Standard  Oil  building,  where?— 
A.  Up  on  the  corner  of  Tivoli  Street  and  Swan. 

Q.  How  long  were  you  there?— A.  We  have  been  there  since  1898. 

Q.  Now,  whilst  you  were  occupying  the  Standard  Oil  property, 

at  $15.00  a  month,  you  were  buying  oil  from  them  ?— A.  Not  all  of 

the  time.  „      ,    ~,,t  i 

Q.  Until  toward  the  latter  part  of  the  time?— A.  We  commenced 

buying  our  oil  from  the  Independent  Oil  Co.,  and  they  ordered  us 

out  up  there. 

Q.  Very  well  now.  So  that  you  were  buying  your  oil  from  the 
Standard  Oil  Co.  down  to  the  last  end  of  the  time  that  you  were  oc- 
cupying their  building?— A.  I  don't  believe  we  were  in  this  build- 
ing a  year  before  this  trouble  came  up.  If  my  memory  serves  me 
right  I  don't  think  we  were  in  there  more  than  six  or  eight  months 
until 'this  question  came  up  of  buying  from  the  Independent  Oil  Co. 

Q.  Very  well.     Now,  that  resulted  in  their  asking  you  to  vacate 

their  building?— A.  Yes  sir. 

Q.  And  in  1898  you  vacated?— A.  Yes  sir. 

Q  Now  how  long  did  you  occupy  that  Standard  Oil  building  atter 
you  were  buying  oil  from  other  parties  and  not  from  them?— A. 
Well,  we  occupied  the  building  until  we  left  there. 
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Q.  Well,  soon  after  you  went  into  that  building  you  were  buying 
oil  from  other  parties,  were  you  not?— A.  We  bought  oil  from  other 
parties. 

Q.  Yes,  we  bought  oil  from  other  parties.    And  a  question 
3686     was  raised  about  that,  was  it  not— about  your  not  buying  your 
oil  from  the  Standard  Oil  Co.  ?— A.  Yes  sir. 
Q.  When  you  were  occupying  that  building?— A.  Yes  sir. 
Q.  And  then  you  went  on  for  a  period  of  over  two  years,  in  that 
building,  did  you  not,  when  you  were  buying  oil  from  other  par- 
ties?—A.  Yes  sir.     I  am  not  sure.     I  can't  tell  just  when  this  trouble 
came  up. 

Q.  No,  but  you  say  it  was  about  eight  months  after  you  went  in 
there?— A.  Well  I  know  we  hadn't  been  in  there  a  great  while  before 
this  trouble  came  up. 

Q.  Very  well.  Now,  that  trouble  was  that  you  were  buyino-  your 
oil  from  other  parties;  that  is  true  isn't  it?— A.  Yes  sir.         '^ 

Q.  And  you  continued  buying  oil  from  other  parties  for  a  period 
of  over  two  years,  before  you  were  asked  to  vacate  the  premises 
didn't  you— before  you  did  vacate  them  ?— A.  Well,  we  bought  from' 
other  parties 

Q.  Oh,  can't  you  answer  my  question,  yes  or  no?  It  is  a  simple 
question.— A.  Well,  I  am  not  sure  as  to  the  exact  time. 

Q.  Well,  I  am  not  pinning  you  down  to  a  day.  You  say  you  were 
m  there  three  years. — A.  Yes. 

Q.  You  say  you  began  buying  oil  from  other  people  within  8 
months?— A.  Well,  I  am  not  sure  of  that. 

Q.  Now,  then,  I  asked  you— I  am  giving  you  a  leeway  there— if 
you  were  not  m  those  premises  two  years  after  you  bought  oil  from 
other  people.— A.  I  can't  say  that,  but  we  were  in  there  after  we 

bought  oil  from  the  Independent. 
3687        Q.  How  long?— A.  I  can't  say  just  how  long. 
Q.  Over  a  year?— A.  Well,  perhaps  it  was. 

Q.  Over  two  years?— A.  I  don't  know. 
_   Q.  You  won't  say  it  wasn't  over  two  years?— A.  No,  I  won't  say 
just  to  the  time. 

Q.  But  you  say  your  best  recollection  is  that  the  trouble  about  buy- 
ing oil  from  other  parties  arose  after  you  had  been  in  there  about  six 
months?— A.  Well,  I  have  that  impression,  yes  sir. 

Q.  Now,  did  you  buy  any  oil  from  the  Standard  the  last  two  years 
you  were  there?— A.  I  don't  think  we  did. 

Q.  Now,  you  went  to  this  place  where  you  are  now,  and  continued 
your  axle  grease  business  there?— A.  Yes  sir. 

Q.  ibid  what  was  your  product,  say  in  1899  and  1900,  about,  in 
round  figures?— A.  I  couldn't  say  just  what. 

Q.  Well,  can  you  give  us  any 'idea?— A.  I  would  rather  not  give 
you  an  idea. 

Q.  But  can  you  ?  Not  whether  you  would  rather.  I  have  no  doubt 
you  would  rather  not.— A.  I  would  rather  take  the  figures  from  the 
books  and  give  them  to  you  accurately. 
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Q.  No,  but  I  want  to  see  what  your  knowledge  of  your  business 
is — that  is  why  I  am  asking  you  if  you  can  tell  us,  give  us  any  idea, 
of  the  gross  amount  of  your  axle  grease  business  in  the  year  1899. — 
A.  In  1899? 

Q.  Yes,  1899,  the  year  after  you  left  the  Standard  Oil  building? — 
A.  I  can't 

Q.  Can  you  in  1900? — A.  I  believe  in  1900  we  had  a  perceptible 
falling  off. 

Q.  Now,  did  I  ask  you  that?  Did  I  ask  you  that? — A.  No 
sir. 

3688  Q.  You  want  to  be  fair  in  your  answering  of  my  questions, 
don't  you,  Mr.  Hisgen  ? — A.  Yes  sir. 

Q.  Well  now,  I  asked  you  what  your  business  was  in  1900. — A. 
Well,  I  don't  know  the  exact  amount. 

Q.  Can  you  give  any  idea?  Was  it  $20,000?— A.  Well,  I  would 
rather  not  set  any  figure. 

Q.  But  still,  I  don't  care  whether  you  rather  would  or  rather 
wouldn't.    If  you  can,  I  have  a  right  to  an  answer. 

The  Commissioner.  Your  best  information. 

A.  Well,  I  don't  see  why  I  should  be  called  upon  to  make  an  esti- 
mate, when  I  don't  really  know. 

Q.  Now  let's  see.  You  were  the  principal  man  connected  with  this 
business,  weren't  you  ? — A.  I  wasn't  in  the  office  at  the  time. 

Q.  No,  but  you  were  the  principal  man  connected  with  the  busi- 
ness?— A.  Yes,  sir. 

Q.  Weren't  you?— A.  Yes. 

Q.  And  yet  you  wish  to  say  that  you  can  not  give  an  estimate  of 
what  your  axle  grease  business  was  in  the  year  1900? — A.  Oh,  I 
should  judge  it  was  in  the  neighborhood  of  eighty  or  a  hundred 
thousand  dollars. 

Q.  Eighty  or  a  hundred  thousand  dollars  ? — A.  Yes. 

Q.  In  1899  what  was  it? — A.  Well,  I  don't  know.  I  know  that 
there  was  a  falling  off  in 

Q.  In  1899  what  was  it — an  estimate? — A.  That  was  an  estimate. 

Q.  Eighty  to  a  hundred  thousand  dollars  ? — A.  Yes. 

Q.  In  1899  ? — A.  Well,  1899  and  1900,  we  had  increased  our 

3689  business  considerably ;  was  doing  a  nice  business. 

Q.  Now,  when  was  it  ?  You  speak  of  increasing  your  busi- 
ness considerably.  When  was  that?  When  you  moved  from  the 
Standard  Oil  building?— A.  Yes  sir. 

Q.  What  sort  of  a  building  did  you  go  into  then  ?  Did  you  build 
one  ? A.  We  remodeled  a  building  that  we  had  up  there. 

Q.  A  brick  building?— A.  Part  brick  and  part  frame. 

Q.  How  big  was  it? — A.  Well,  the  frontage  of  one  of  the  build- 
ings was  170  feet,  and  four  hundred  and  something  long,  and  two 
stories.    And  we  bought  the  land  adjoining  it. 

Q.  That  was  one  building.  Had  you  still  another?— A.  Not  at 
that  time. 
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Q.  Oh,  there  were  buildings  connected  with  this  building? — A. 
That  was  one  of  the  principal  buildings.  There  was  another  building 
there ;  I  forget  now  what  the  dimensions  were. 

Q.  That  you  used  in  connection  with  your  business? — A.  Yes  sir; 

Q.  And  you  say  you  increased  your  business  at  that  time?^ — A, 
Yes  sir. 

Q.  How  much  had  been  your  business  the  year  before  you  left 
say  in  1898? — A.  In  1898?  Well,  it  was  up  there  around  those 
figures  somewhere ;  I  can't  tell  just  where. 

Q.  Well,  how  much  did  you  increase  it?  You  went  from  this 
building  of  fifty  by  sixty,  where  you  were,  the  Standard  Oil  build- 
ing, to  this  other  big  building  that  you  have  mentioned.  Now,  did 
you  increase  your  force  f- — A.  Yes  sir. 

Q.  How  many? — A.  Enough  to  carry  on  the  business. 

3690  Q.  How  many  ? — A.  I  don't  know  how  many. 
Q.  You  can't  tell  us  how  many  you  added  ? 

(No  answer.) 

Q.  How  big  a  force  had  you  when  you  got  into  the  new  place? — 
A.  Well,  we  had  to  increase  the  force  in  the  way  of  a  watchman  and 
an  engineer,  and  a  general  superintendent. 

Q.  Well,  I  want  the  fact.  How  many?  I  want  your  force.  I 
don't  care  for A.  I  can't  tell  you  just  how  many. 

Q.  Can  you  tell  how  much  you  increased  it  in  the  new  place? — A. 
No  sir. 

Q.  But  you  did  increase  your  business  ? — A.  Yes  sir. 

Q.  You  increased  your  capacity? — A.  Yes  sir. 

Q.  Now,  how  is  this  stuff  sold — axle  grease?  By  can  or  gallon 
or  what  ? — A.  It  is  put  up  in  a  paste  form. 

Q.  Paste  form? — A.  Yes  sir;  sold  in  from  one-pound  boxes  up  to 
a  barrel. 

Q.  And  what  is  the  trade  for  it  ? — A.  The  trade  ? 

Q.  Yes. — A.  The  dealers  who  handle  it  ? 

Q.  Yes. — A.  Or  who  use  it  ? 

Q.  Both. — A.  Well,  it  is  truckmen;  and  carriages,  buggies,  and 
anything  that  needs  lubricating. 

Q.  They  are  the  consumers  ? — A.  Yes  sir. 

Q.  And  who  are  the  dealers  in  it  throughout  the  country? — A. 
Well,  grocery  men,  hardware  men,  feed  men,  harness  men. 

Q.  Now  you  say  that  your  market  was  the  entire  United  States?— 
A.  Well,  we  shipped  all  through  the  United  States,  yes  sir. 

Q.  East,  west,  north  and  south  ? — A.  Yes  sir. 

Q.  And  how  did  you  conduct  that  business?  By  correspondence? 
by  advertising? — A.  We  conducted  the  business  by  going  on 

3691  the  road.    That  was  my  business — to  travel  through  the  coun- 
try and  sell  the  grease  to  the  dealers. 

Q.  How  many  of  you  were  there  on  the  road  ? — A.  Well,  I  was  on 
the  road  continually,  and  my  brother  was  on  the  road  part  of  the 
time. 

Q.  Anybody  else  ? — A.  Yes.    We  had  other  men  selling  our  grease. 
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Q.  Do  you  mean  men  on  the  road,  specially  working  ioi  you  ? — A. 
Yes  sir. 

Q.  Traveling  men  ? — A.  Yes  sir,  traveling  men. 

Q.  That  did  nothing  else  but  work  for  you  ?— A.  Yes  sir. 

Q.  Going  round  the  country,  selling? — A.  Yes  sir. 

Q.  How  many  of  those  had  you  ?— A.  Well,  we  had  quite  a  few  of 
them,  that  is,  at  different  times. 

Q.  At  the  same  time  ? — A.  We  had  some  on  salaries  and  some  on 
commission. 

Q.  At  the  same  time? — A.  Yes  sir. 

Q.  How  many  was  your  selling  force  at  any  time? — A.  Well, 
traveling  and  selling  it  as  a  specialty  with  our  own— that  is,  doing 
nothing  else — we  had  possibly  eight  or  ten  men,  but  we  had 

Q.  When  was  that?— A.  That  was  in  1899 

Q.  No,  no.— A.  That  is,  from  1895;  from  1895  up  to  1898  we  had; 

and  since  then  we  have  had  men  on  the  road,  and  we  had  forty  or 

fifty  men  handling  our  line  as  a  side  line,  going  through  the  country. 

Q.  That   is,  men   that   had    other    goods   that   they    were 

3692  selling?— A.  Yes  sir. 

Q.  And  they  also  had  yours  ? — A.  Yes  sir. 

Q.  And  you  had  how  many  of  your  own?— A.  I  can't  remember 
just  now,  but  I  think  we  had  four  or  five  men  of  our  own. 

Q.  And  you  had  during  those  years,  at  the  same  time?— A.  Yes. 

Q.  That  is,  four  or  five  men  at  the  same  time? — A.  Yes. 

Q.  Now,  what  part  of  the  country  did  you  travel  over?— A.  I  trav- 
eled in  Indiana,  Illinois,  Missouri,  Pennsylvania,  New  York  and  New 

England. 

Q.  Where  did  the  others  travel?— A.  Well,  they  traveled  about  m 
the  same  territory,  down  south. 

Q.  You  mean  there  were  several  of  you  out  at  the  same  time? — A. 

Yes  sir. 

Q.  In  the  same  territory  ?— A.  Yes  sir. 

Q.  Now  take  in  1898  and  1899 ;  can  you  give  me  about  your  prod- 
uct in  pounds?  I  suppose  that  is  the  unit,  isn't  ii>-the  pound?— A. 
Well,  we  sold  our  packages;  part  of  the  packages  we  sold  by  the 
pound,  and  the  others  by  the  gross. 

Q.  But  I  suppose  your  total  product  would  be  a  certam  number  ot 
pounds  per  annum A.  Yes. 

Q.  Regardless  of  whether  they  were  put  up  m  fave-pound,  ten- 
pound  or  one-pound  packages?— A.  Well,  I  couldn't  say. 

Q.  You  couldn't  tell  what  your  total  product  was  m  1899  or  m 
1900?— A.  No,  I  couldn't  tell. 

Q.  Or  in  1901?— A.  No  sir. 

Q.  Or  1902?— A.  No  sir. 

Q.  Or  1903  ?— A.  No  sir. 

3693  Q.  Or  1904?— A.  No. 
Q.  Or  1905?— A.  No. 

Q.  Or   1906? A.  No.     I   can't   tell   definitely.     I   would   rather 

not  make  any  statement. 
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Q.  Or  1907?— A.  No  sir. 

Q.  So  you  can't  tell  us  your  product,  in  round  figures,  for  any  year 
since  1895? — A.  No  sir. 

Q.  Down  to  the  present  time  ? — A.  No  sir. 

Q.  That  is  true?— A.  That  is  true. 

Q.  Is  it?— A.  Yes  sir. 

Q.  Or  give  us  any  idea?— A.  Well,  I  would  rather  not  make  a 
statement  unless  I  can  make  a  correct  one. 

Q.  I  am  asking  for  your  judgment,  now — your  business,  the  amount 
of  it,  as  to  whether  you  can  give  us,  in  round  figures,  a  judgment  of 
your  product  of  axle  grease  in  pounds  ? — A.  No  sir. 

Q.  In  any  year  since  and  including  1895,  down  to  and  includinff 
1907?— A.  No  sir.  ^ 

Q.  You  can't? — A.  No  sir. 

Q.  Nor  can  you  give  us,  in  the  same  way,  the  money  value,  I  mean 
the  gross  of  the  business,  in  any  one  of  those  years  that  I  have  speci- 
fied?— A.  No  sir. 

Q.  Nor  the  expenses  of  your  business  can  you  give  us  any  idea  of 
in  any  one  of  those  years,  can  you  ? — A.  No  sir. 

Q.  You  haven't  any  of  those  figures  in  your  mind,  have  you?— 
A.  No  sir. 

Q.  Nor  have  you  a  knowledge  which  will  enable  you  to  give  us 
here  a  fair  judgment  of  any  one  of  those  items  ? — A.  No  sir. 
3694        Q.  Now,  have  you  any  idea  of  the  total  consumption  of  the 
United  States,  of  axle  grease,  in  any  one  of  those  years? — A. 
No  sir. 

Q.  You  have  no  idea  what  the  consumption  is  in  any  year? A. 

No  sir. 

Q.  Never  looked  into  that? — A.  No  sir. 

Q.  Do  you  know  how  many  concerns  are  engaged  in  selling  axle 
grease,  in  the  United  States?— A.  No  sir. 

Q.  Have  you  ever  known  that? — A.  No  sir. 

Q.  Have  you  ever  looked  into  that  ?— A.  Never  cared  to  look  into 
it.    All  I 

Q.  Wait  a  moment.    In  any  year  ? — A.  No. 

Q.  You  have  no  idea A.  We  had  enough  to  do  to  take  care  of 

our  own  proposition. 

Q.  Well,  that  may  be.  I  am  not  asking  you  that.  "What  I  am 
asking  you  is  if  you  have  any  idea  of  the  number  of  concerns  that 
were  making  and  supplying  axle  grease,  in  any  year,  from  and 
mcludmg  1895,  to  and  including  the  year  1907.— A.  The  only  ones 
that  bothered  us  was  the  Standard  Oil  Co. 

Q.  Now,  have  I  asked  that? — A.  No  sir. 

Q.  Have  I  asked  that?— A.  I  know  that  the  Standard  Oil  Co. 
was. 

Q.  Have  I  asked  that?— A.  No  sir.  You  asked  me  if  I  knew  of 
any. 

Q.  No,  I  did  not.— A.  Well,  I  beg  your  pardon. 


HISGEW.  1845 

Q.  It  is  fairer  just  to  answer  my  questions,  isn't  it? — A.  Yes  sir. 
Q.  I  will  give  you  all  the  opportunity  to  make  speeches, 

3695  before  I  get  through  with  you.    You  need  not  worry  on  that 
score.     I  asked  you  if  you  could  tell,  in  round  figures,  how 

many  manufacturers  of  axle  grease  there  were  in  the  United  States, 
who  were  supplying  the  trade  in  any  year  from  and  including  1895, 
down  to  and  including  190Y? — A.  No  sir. 

Q.  You  know  there  were  a  great  many? — A.  I  don't  know  what 
you  call  a  great  many. 

Q.  Well,  a  number,  then?  There  were  several? — A.  There  were 
several  of  them. 

Q.  And  they  were  competing  for  that  trade  of  the  United  States, 
whatever  number  there  were,  were  they  not? — A.  Yes  sir. 

Q.  You  say  the  Standard  Oil  C9.  was  in  that  trade?  You  say 
so? — A.  Yes  sir. 

Q.  What  company?— A.  The  Standard  Oil  Co. 

Q.  What  company  ?  What  Standard  Oil  Co.  ?  Do  you  know  ? — A. 
Why,  what  is  generally  known  as  the  Standard  Oil  Co. 

Q.  Eh?  What  do  you  understand ?— A.  The  Standard  Oil  Co.  of 
New  Jersey. 

Q.  Oh !  So  your  idea  is,  that  the  Standard  Oil  Co.  of  New  Jersey 
was  engaged  in  the  axle  grease  business,  eh?  That  is  your  idea? — A. 
Well,  I  know  that  it  was  the  Standard  Oil  Co.  They  had  their  name 
on  the  boxes. 

Q.  Well,  do  you  think  it  was  the  Standard  Oil  Co.  of  New  Jer- 
sey?— A.  Well,  it  was  the  Standard  Oil  Co. 

Q.  You  don't  draw  any  distinctions,  eh? 

(No  answer.) 

Q.  Can  you  say  what  company  it  was  that  was  engaged  in 

3696  the  axle  grease  business?— A.  Well,  take  the  Standard  Oil 
Co.  of  New  York. 

Q.  Well,  was  it  the  one?— A.  Well,  that  was  one  of  theiti.  And 
then  the  Standard  Oil  Co.  in  the  western  part  of  the  United 
States ;  in  Chicago,  down  through  that  section  there. 

Q.  Was  there  a  Standard  Oil  Co.  there,  engaged  in  the  axle  grease 
business  ? — A.  I  don't  know  whether  they  were  or  not. 

Q.  Well  now,  you  see A.  I  know  that  it  was  the  Standard  Oil 

Co.  The  name  was  on  the  boxes.  It  was  the  Standard  Oil  Co.  It 
operated  in  the  different  parts  of  the  United  States. 

Q.  Well  do  you  know?  You  have  testified  Do  you  know  to 
what  you  are  testifying?     Will  you  swear A.  I  know  it  was 

Q.  Will  you  swear  that  the  Standard  Oil  Co.  of  New  Jersey  ever 
sold  a  pound  of  aixle  grease? — A.  Well,  I  know  that  the  Standard 

Oil  Co. I  will  make  no  distinction  "  of  New  Jersey,"  but  I  will  say 

"  The  Standard  Oil  Co. ;"  you  can  draw  your  own  conclusions  in  re- 
gard to  that. 

Q.  No,  I  know  what  I  am  talking  about,  and  wanted  to  find  out 
whether  you  know  what  you  are  talking  about— how  much  you  know. 
I  know,  you  know.     Now  I  want  to  know  if  you  can  t^U — swear 
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here — what  company,  of  the  Standard  Oil  companies,  was  selling 
axle  grease.     If  you  don't  know,  say  so. — A.  Well,  I  know  that  it 
was  the  Standard  Oil  Co.     Of  course,  they  have  different  corporations 
throughout  the  states. 

3697  Q.  Well,  do  you  know  ?— A.  I  don't  know. 

Q.  Do  you  know? — A.  All  I  know  is,  it  was  the  Standard 
Oil  Co. 

Q.  That  is  all  that  you  can  say  ? — A.  Yes. 

Q.  It  was  the  Standard  Oil  Co.  ? — Now,  do  you  know  what  the 
product  of  axle  grease  of  the  Standard  Oil  Co.  was,  per  annum? — 
A.  No  sir. 

Q.  Do  you  know  what  its  product  in  that  represented  in  dollars 
and  cents? — ^A.  No  sir. 

Q.  Do  you  know  where  it  was  marketing  its  axle  grease? — A.  Yes 
sir,  they  were  marketing  axle  grease  in  all  of  the  territory  that  we 
covered. 

Q.    All  over  the  United  States,  so  far  as  you  know  ? — A.  Yes,  sir. 

Q.  And  so  were  you  ? — A.  Yes  sir. 

Q.  And  so  were  other  concerns,  that  is  true,  Mr.  Hisgen,  isn't  it  ? — 
A.  Yes  sir. 

Q.  And  you  were  all  in  competition  with  each  other;  that  is  true, 
is  it  not? — A.  Yes  sir. 

Q.  And  getting  and  losing  customers;  that  is  competition,  is  it 
not? — A.  Yes  sir. 

3698  Q.  You  got  and  lost  customers  ? — A.  Yes  sir. 

Q.  As  you  went  into  new  territories  you  got  new  customers 
that  other  people  had,  didnt  you,  before  you  went  there  ? — A.  Yes  sir. 

Q.  You  were  out  to  sell  your  goods  werent  you  ? — A.  Yes  sir. 

Q.  Eegardless  of  who  had  been  selling  them  before? — A.  Yes  sir. 

Q.  That  was  your  business  ? — A.  Yes  sir. 

Q.  And  that  was  their  business  too?  They  were  trying  to  get 
customers,  whom  he  was  selling  ? — A.  Yes  sir. 

Q.  And  you  were  up  against  the  trade  of  others  than  the  Standard 
Oil  Company,  werent  you  ? — A.  Yes  sir. 

Q.  You  would  get  customers  and  then  you  would  lose  them? — A. 
Yes  sir. 

Q.  That  is  the  course  of  the  business,  isnt  it  ? — A.  Yes  sir. 

Q.  Now,  I  suppose  whenever  you  lost  a  customer  you  blamed  the 
Standard  Oil  Company,  didnt  you? — A.  Well,  I  blamed  the  Stand- 
ard Oil  Company  when  they 

Q.  Well,  you  did  ? — A.  Yes  sir. 

Q.  You  blamed  the  Standard  Oil  Company? — A.  Yes  sir. 

Q.  And  for  a  number  of  years  have  been  pretty  hot  about  the 
Standard  oil  Company,  havent  you  ? — A.  I  found  that  the 

Q.  Wait  a  moment  now.  Answer  my  question.  I  have  got  the 
floor  now,  and  you  will  just  answer  what  I  ask. 

3699  Mr.  Morrison.  The  witness  has  the  floor,  and  has  the  right 
to  answer  the  questions  as  he  sees  fit. 

Mr.  Milbtjrn.  No,  he  will  answer  the  questions  I  put. 
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Mr.  MoEEisoN.  No,  he  will  answer  just  as  lie  sees  fit. 

Mr.  MiLBUEN.  Well,  we  will  see. 

Mr.  Morrison.  He  is  to  be  the  judge  of  that 

Mr.  MiiiBTTRN.  No,  he  will  answer  my  questions  or  say  he  will  not. 

Mr.  Morrison.  Well,  he  will  answer  them  in  his  way. 

Q.  Now,  you  have  been  pretty  hot  against  the  Standard  Oil  Com- 
pany, ha  vent  you  ? — A.  No  sir,  they  have  been  hot  against  us. 

Q.  Well,  have  you  been  against  them? — A.  No  sir.  We  have  had 
our  price 

Q.  Now,  that  answers  my  question. 

Mr.  Morrison.  Go  ahead  and  answer  the  question.  Dont  be  inter- 
rupted.    Finish  up  your  answer  when  you  start  in. 

Witness.  We  had  a  certain  price  for  our  product,  and  we  would 
have  to  get  that 

Mr.  MiLBTjRN.  No,  I  object  to  the  stenogxapher  taking  this  down. 
It  is  not  in  response  to  any  question  of  mine. 

Mr.  Morrison.  Answer  the  question  as  far  as  you  wish. 

Mr.  MiLBUEN.  No,  I  object  to  it. 

Mr.  Morrison.  Your  objection  goes  into  the  record,  but  the  witness 
has  a  right  to  answer  the  question. 

Mr.  MiLBURN.  No,  I  wish  to  appeal  here    to  the    Master 

3700  to  instruct  this  witness  to  answer  my  questions.    He  cannot  go 
on  and  make  a  speech  here  for  three  quarters  of  an  hour  and 

have  it  all  go  into  the  record.  Now,  I  think  we  can  get  along  com- 
fortably here  if  Mr.  Hisgen  will  just  answer  my  questions. 

Mr.  Morrison.  Well,  I  instruct  Mr.  Hisgen  to  answer  your  ques- 
tions, of  course,  but  I  instruct  him  to  answer  them  fairly  and  in  his 
own  way,  and  not  to  stop  because  anybody  tells  him  to  until  he  has 
fully  and  completely  answered  your  questions. 

Mr.  MiLBHRN.  Then  we  will  appeal  to  the  Master. 

Mr.  Morrison.  You  know  very  well  that  the  Master  has  nothing 
whatever  to  say  to  it. 

Mr.  MiLBUEN.  Yes,  he  can  control  the  proceedings  and  see  that 
the  witness  answers  just  the  questions. 

The  following  questions  and  answers  were  then  read:  ("  Q.  Now, 
you  have  been  pretty  hot  against  the  Standard  Oil  Company,  havent 

you  ? A.  No  sir,  they  have  been  hot  against  us.     Q.  Well,  have  you 

been  against  them?— A.  No  sir.     We  have  our  price Q.  Now 

that  answers  my  question." 

Mr.  MiLBUEN.  Now,  I  submit  that  was  an  answer  to  my  question. 
I  was  not  asking  him  about  prices,  and  he  said  that  he  had  not  been 
hot  against  them.     Now,  we  will  follow  it  along  so  we  can  get  at  it. 

Q.  You  have  attacked  the  Standard  Oil  Company,  havent  you?— 

A.  I  have  not. 

Q.  Havent  you  in  newspapers? — A.  I  have  not. 

3701  Q.  Havent  you  in  seeches? — A.  Just  simply  told  them  that 
they  had  attacked  us. 

Q.  Well,  havent  you  attacked  them? 

Mr.  MoEEisoN.  What  do  you  mean  by  "  attacked?" 
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Mr.  MiLBtJEN.  Made  charges  against  them.  v 

A.  Just  simply  told  the  story  as  I  knew  it. 

Q.  Have  you  made  unj  charges  against  them? — A.  Not  any 
charges  but  what  was  true,  just  as  the  facts  were. 

Q.  Well,  have  you  made  charges  against  them  ? — A.  Not  but  what 
was 

Q.  Have  you  made  charges?  That  is  the  question,  not  whether 
they  were  true  or  false. — A.  I  have  made  charges  against  the  Stand- 
ard Oil  Company? 

Q.  Yes. — A.  Yes  sir. 

Q.  How  many  offices  have  you  run  for  as  an  anti-Standard  Oil 
man  on  an  anti-Standard  platform? — A.  I  ran  twice. 

Q.  For  what?     You  ran  for  Governor? — A.  Yes  sir. 

Q.  Of  Massachusetts? — A.  Yes  sir. 

Q.  On  an  anti-Standard  Oil  platform? — A.  An  anti-Trust  plat- 
form. 

Q.  And  the  Standard  Oil  particularly,  wasnt  it? — A.  I  ran  on 
the  platform  of  the  Independent  League. 

Q.  Well,  your  campaign  was  largely  based  on  opposition  to  the 
Standard  Oil  Company,  wasnt  it?— A.  That  was  one  of  the  anti- 
Trust  planks  in  the  platform. 

3702  Q.  Now  be  frank.     Wasnt  your  campaign  largely  conducted 
on  your  opposition  to  the  Standard  Oil  Company?— A.  Well, 

I  dont  know  so  much  about  that,  but  I  thought  I  was  a  pretty  good 
example,  that  is,  I  could  exemplify  the  anti-Trust  proposition. 

Q.  My  question  is  a  simple  one.  Wasnt  your  campaign  for  Gov- 
ernor principally  conducted  on  your  opposition  to  the  Standard  Oi] 
Company  ? — A.  No  sir,  it  was  not. 

Q.  Now,  what  other  office  did  you  run  for  ? — A.  I  ran  for  Auditor. 

Q.  Of  Massachusetts  ? — Yes  sir. 

Q.  State  office? — A.  State  Auditor. 

Q.  Did  you  attack  the  Standard  Oil  Company  in  your  Speeches?— 
A.  I  attacked  the  Standard  Oil  Company  in  their  methods  of  doing 
business. 

Q.  In  your  speeches  I  am  asking  you. — A.  Yes,  sir. 

Q.  Have  you  attacked  the  Standard  Oil  Company  ?— A.  I  spoke  of 
them,  yes  sir. 

Q.  And  was  that  the  principal  topic  of  your  speeches— the  Stand- 
ard Oil  Company? — A.  No  sir. 

Q.  Was  that  one  of  the  important  topics  that  you  dwelt  on,  the 
Standard  Oil  Company?— A.  Not  any  more  than  the  other  issues 
that  we  presented. 

Q.  The  Standard  Oil  Company  had  no  more  prominent  part  in 
your  campaign  than  any  other  topic,  do  you  say?— A.  During  the 
last  campaign  I  touched  very  little  upon  the  Standard  Oil  Com- 
pa«y. 

3703  Q.  What  was  the  last  campaign?— A.  The  time  that  I  ran 
for  Governor. 
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Q.  That  was  the  last? — A.  Last  year,  yes  sir. 

Q.  In  that  you  didnt  touch  upon  the  Standard  Oil,  eh?  Did  you 
when  you  ran  for  Auditor? — A.  I  spoke  about  it,  yes  sir. 

Q.  And  you  have  printed  in  the  newspapers  and  furnished  to  the 
newspapers  documents  for  publication  against  the  Standard  Oil  Com- 
pany, havent  you  ? — A.  Yes  sir. 

Q.  With  your  own  picture? — A.  Yes  sir.  They  werent  paid  for 
though. 

Q.  Well,  did  I  ask  you  that  ? — A.  No  sir. 

Q.  I  didnt  ask  you,  did  I? 

Mr.  MoEEisoN.  You  get  more  than  you  ask  for,  sometimes. 

Mr.  MiLBTTEN.  Oh,  I  am  willing  that  he  shall  volunteer  all  he 
wants  to. 

Q.  I  show  you  a  publication,  "  The  Springfield  Homestead," 
Wednesday,  July  24th,  1907,  with  your  picture,  "  Man  who  Fought 
Standard  Oil  Company,"  giving  a  speech  that  you  made,  and  there 
are  two  tickets  printed  there,  are  there  not  ? — A.  Yes  sir. 

Q.  You  gave  these  tickets  for  publication,  didnt  you  ? — A.  Yes  sir, 
those  tickets. 

Q.  Did  you  alter  the  date  on  one  of  them? — A.  No  sir,  I  didnt. 

Q.  Did  you  take  the  one  that  is  dated — Hyannis,  isnt  it? — A.  Yes 
sir. 

3704  Q.  Did  you  strike  out  or  did  you  alter  that  date? — A.  I  did 
not. 

Q.  You  published  those  to  show  that  at  that  time  oil  was  at  one 
price  at  Hyannis  and  at  another  price  at  Springfield,  didnt  you? — 
A.  I  published  those  tickets  just  as  I  got  them. 

Q.  But  I  say  you  published  those  to  show  the  differences  in  prices 
at  the  same  time  at  Hyannis  and  at  Springfield,  didnt  you? — A.  I 
published  the  tickets  just  as  I  got  them. 

Q.  Now,  Mr.  Hisgen,  you  were  claiming  that  the  Standard  Oil 
Company  at  the  same  time  was  selling  oil  at  Hyannis  at  a  certain 
price  and  at  Springfield  at  another,  didnt  you? — A.  I  got  that 
ticket — I  got  both  of  those  tickets  about  at  the  same  time. 

Q.  Now,  will  you  answer  my  question  ?  That  is  what  you  claimed 
in  your  speech,  isnt  it?  That  at  the  same  time  they  were  selling  oil 
at  one  price  in  Hyannis  and  at  another  price  in  Springfield? — 
A.  Yes  sir. 

Q.  And  there  were  printed  in  the  papers  two  tickets,  of  January, 
showing  a  sale  at  11^  cents  in  Hyannis  and  7  cents  in  Springfield, 
werent  they?     Yes  or  no.— A.  Those ■ 

Q.  Now,  isnt  that  so? — ^A.  Those  tickets  were  given  to  show  just 
as  they  were  given  to  me. 

Q.  Now,  Mr.  Hisgen,  I  didnt  ask  you  who  gave  you  the  tickets. 
You  have  testified  you  gave  those  tickets  to  the  newspaper, 

3705  Havent  you?— A.  Well,  they  got  them,  yes  sir. 

Q.  From  you?— A.  Yes. 
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Q.  Now  then,  you  were  claiming  and  arguing  there  that  at  the 
same  time  in  Hyannis  and  Springfield  the  price  of  oil  was  different 
werent  you  ? — A.  Yes  sir. 

Q.  And  you  furnished  those  tickets,  didnt  you? — A.  I  furnished 
those  tickets,  yes  sir. 

Q.  Now,  I  ask  you  if  you  didnt  strike  off  the  one  figure  from  the 
date  in  the  Hyannis  ticket  ? — A.  I  did  not. 

Q.  Well,  you  have  the  date  of  the  Springfield  ticket  as  January  25 
1907?— A.  Yes. 

Q.  Now,  then,  I  will  ask  you  if  you  will  swear  that  the  date  of  the 
Hyannis  ticket  was  not  January  13,  1906  ? — A.  Well,  it  is  indistinctly 
there.  I  dont  know  whether  it  was  or  not.  It  is  indistinctly  there. 
I  didnt  alter  that  at  all. 

Q.  Now,  let  us  take  another  that  you  published.  Now,  this  time 
you  have  got  your  head  over  the  nineteen  hundred.  This  is  the 
Boston  American,  April  10,  1907,  and  there  you  have  the  same  two 
tickets,  havent  you?     (Showing  witness  paper.) — A.  Yes. 

Q.  And  your  head  in  the  middle  of  them  ? — A.  Yes  sir. 

Q.  One  a  ticket  showing  "  January  25,  190  150  gallons,  at  7 
cents."  That  is  the  Springfield  ticket,  isnt  it?— A.  "190  "—there  is 
no  date  there.     It  is  crossed  out  isnt  it? 

Q.  Well,  all  there  is  there  is  "  190    ",  isnt  it?— A.  Yes. 

Q.  Your  head  is  put  so  as  to  cover  the  "  7"  up,  isnt  it? 

3706  Mr.  Moeeison.  Do  you  claim  he  put  his  head  in  there  ? 
Mr.  MiLBUEN.  No,  I  dont  know.    I  imagine  he  furnished  the 

plate  for  it.  Your  head — your  picture  in  the  paper  covers  the  "  7  " 
or  whatever  the  figure  was  after  the  "  190  ,"  doesnt  it? — A.  I  had 
nothing  to  do  with  that  at  all. 

Q.  Now,  just  answer  my  question.    It  does,  doesnt  it,  Mr.  Hisgen? 

Mr.  Morrison.  We  object  to  that.    The  paper  shows  for  itself. 

Mr.  MiLBURN.  Oh  no. 

Mr.  Morrison.  Yes,  it  does. 

Mr.  MiLBURN.  Well,  of  course,  you  can  object. 

Mr.  Morrison.  It  shows  for  itself,  and  you  can  put  them  in  evi- 
dence if  you  want  to.  We  wont  object  to  it.  Put  them  right  in  and 
let  the  Court  see  what  you  are  talking  to  the  witness  about  here. 

Q.  Now,  a  picture  of  your  handsome  countenance,  Mr.  Hisgen, 
covers  the  last 

Mr.  Morrison.  Now,  that  is  objected  to  unless  you  let  Mr.  Hisgen 
give  his  opinion  as  to  your  handsome  countenance.  If  it  is  a  matter 
of  opinion  let  it  go  into  the  record  so  that  honors  will  be  easy  on  that 
proposition. 

Q.  The  picture  of  your  head  there  covers  up  the  year,  does  it 
not?— A.  Why,  it  shows  it  right  on  the  face  that  it  does. 

Q.  Whatever  followed  the  "  190  "  is  not  there,  is  covered 

3707  up ;  that  is  true,  isnt  it  ? 

Mr.  Morrison.  That  is  objected  to,  because  the  paper  will 
show  for  itself,  and  should  be  introduced  in  evidence. 
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Q.  Now,  that  ticket  of  January  25  shows  a  sale  of  150  gallons  of  • 
oil  at  7  cents  at  Springfield,  doesnt  it  ? — A.  Yes  sir. 

Q.  Now  then,  the  ticket,  the  Hyannis,  is  "  January  13,  190  "  and 
then  something  indistinct,  is  it  not? 

Mr.  MoHEisoN.  Just  a  moment.  This  is  all  objected  to  on  the 
ground  that  the  paper  is  itself  the  best  evidence  of  what  it  shows. 

Q.  Now,  that  shows  a  sale  of  55  gallons  at  11|  cents,  does  it  not? — 
A.  Yes  sir. 

Q.  Now,  what  I  want  to  ask  you,  Mr.  Hisgen,  is  whether  it  is  not 
a  fact  that  the  Springfield  slip,  ticket  there  was  January  25,  1907, 
and  the  Hyannis  ticket  was  January  13,  1906,  that  were  printed  side 
by  side? — A.  I  could  not  tell. 

Q.  Will  you  swear  that  that  Hyannis  ticket  was  not  1906?— A. 
I  couldnt  tell  any  more.  You  can  see  it  right  on  the  ticket  there. 
Whatever  you  make  that  out,  why,  I  wont 

Mr.  MoEEisoN.  Why  not  ask  him  the  facts  as  to  what  the  pHces 
were  at  that  time. 

Q.  Where  is  the  original  ticket? — A.  I  dont  know  now.  I  dont 
know  where  the  original  ticket  is. 

Q.  You  dont  know  where  that  original  Hyannis  ticket  is? — A.  I 
gave  it  to  the  printer. 

3708  Q.  Have  you  it  here?— A.  No. 

Q.  Have  you  a  Hyannis  ticket  here? — A.  No. 

Q.  Will  you  swear  that  you  haven't  got  it  now  ? 

(No  answer.) 

Q.  Will  you  swear  that  you  havent  got  that  Hyannis  ticket  now  ? — 
A.  I  have  got  several  tickets.  ' 

Q.  That  one?     (Pointing  on  paper.) — A.  Yes  sir. 

Q.  Will  you  swear  that  you  havent  got  that  one  now  ? — A.  Yes  sir. 

Q.  You  will  swear? — A.  Yes  sir. 

Q.  It  is  not  among  your  papers? — ^A.  No  sir. 

Q.  You  dont  know  where  it  is  ? — A.  I  think  it  is  in  the  office  there. 

Q.  In  that  newspaper  office? — A.  Yes  sir. 

Q.  And  you  will  swear  that  you  did  not  obliterate  the  "  6,"  will 
you? — ^A.  Yes  sir. 

Q.  Do  you  know  who  did  obliterate  the  "  6  "  ? — A.  No  sir. 

Q.  You  dont  know  ?— A.  No  sir. 

Q.  Now,  you  testify  here  that  you  sold  your  oil  at  a  larger  price 
than  the  Standard  Oil  was  charging  and  could  hold  your  custom- 
ers?— ^A.  Yes  sir. 

Q.  What?— A.  Yes  sir. 

Q.  You  have  appealed  pretty  generally  through  the  papers  and 

other  ways  to  oil  consumers  to,  what  you  call,  stand  by  you  in  your 

fight    against    the    Standard?     Havent   you?— -A.  The    fight 

3709  has  all  been  made  against  us. 

Q.  You  can  answer  that,  cant  you  ?     You  have  appealed  to 
the  consumers  to  stand  by  you — I  will  put  it  in  that  way — in  the 
fight  of  the  Standard  against  you?^A.  The  dealers? 
Q.  Yes,  the  dealers. — A.  Yes  sir. 
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Q.  To  buy  your  oil  ? — A.  Yes  sir. 

Q.  That  has  been  one  way  of  conducting  your  business,  hasnt  it?— . 
A.  Yes  sir. 

Q.  And  you  have  done  everything  that  you  could  to  create  as  much 
prejudice  as  you  could  against  the  Standard  Oil  Company,  havent 
you? — A.  I  did  everything  I  possibly  could  that  was  fair  to  hold 
the  trade  that  we  had.  I  left  the  matter  of  either  the  dealer  to 
accept  a  lower  price  or  stand  by  us — left  him  to  decide  that 

Q.  Well,  in  your  public  speeches,  in  your  publications  in  the  news- 
papers— now  be  frank — havent  you  said  and  done  everything  that 
you  could  to  create  prejudice  against  the  Standard  Oil  Company? 
Isnt  that  so  ? — A.  Well,  it  is  simply  stating  the  facts  as  they  were. 

Q.  Wont  you  answer  my  question,  yes  or  no  ? 

Mr.  Morrison.  That  question  is  objected  to  because  he  has  already 
answered  it.  All  that  is  competent  is  what  he  has  actually  said  and 
done  in  reference  to  the  Standard  Oil,  and  not  what  he  has  attempted 
to  create  or  attempted  to  do. 

3710  Q.  Now,  you  have  got  my  question.     Will  you  answer  it 
yes  or  no,  whether  you  havent  done  what  my  question  asks? — 

A.  I  have  appealed  to  the  dealers 

Q.  Will  you  answer  my  question  yes  or  no,  or  say  you  cant  answer 
it  yes  or  no  ?     Either  will  satisfy  me. 

Mr.  Morrison.  You  have  a  right  to  answer  it  as  you  see  fit,  pro- 
vided you  answer  the  question. 

Q.  Well,  let  us  get  on. — A.  What  is  your  question  ? 

Q.  Oh.  well,  I  will  waive  it.  You  had  a  fire,  hadnt  you,  in  your 
works? — A.  Yes  sir. 

Q.  When  was  that?— A.  That  was  in  1904. 

Q,.  In  your  speeches  you  charged  the  Standard  Oil  Company  with 
that,  didnt  you  ? — A.  I  made  no  accusations. 

Q.  Didnt  you  charge  them  with  that? — A.  No  sir,  I  did  not. 

Q.  Didnt  you  say  that  the  loss  of  that  fire  was  $75,000.00  ?— A. 
Yes  sir.  , 

Q.  And  didnt  you  say  "  I  am  making  no  accusations,  but  there  is 
no  one  in  Albany  who  has  not  placed  the  crime  where  it  belongs? " 
Didnt  you  say  that? — A.  I  said  that,  yes  sir. 

Q.  Now,  didnt  you  mean  by  that,  that  that  was  the  Standard  Oil 
Company  ? 

Mr.  Morrison.  That  is  objected  to  because  what  he  means  is  per- 
fectly immaterial  (what  he  said  is  material)  unless  at  the  same  time 
he  explained  to  the  hearers  what  he  did  mean. 

Mr.  Melburn.  Now,  you  have  got  your  objection. 

3711  Q.  Didnt  you  mean  the  Standard  Oil  Company? 
Mr.  Morrison.  Now,  answer  the  question. 

A.  As  I  said  before,  I  made  no  accusation. 

Q.  When  you  said,  "  I  am  making  no  accusations,  but  there  is  no 
one  in  Albany  who  has  not  placed  the  crime  where  it  belongs,"  didnt 
you  mean  the  Standard  Oil  Company  ? 
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Mr.  Morrison.  Now,  the  same  objection  as  made  to  the  other  ques- 
tion. 

Q.  Didnt  you  mean  the  Standard  Oil  Company? — A.  I  refuse  to 
answer  the  question. 

Q.  Were  you  talking  about  the  Standard  Oil  Company  at  that 
time,  when  you  made  that  statement  ? — A.  I  suppose  I  was. 

Q.  And  in  that  connection  you  mentioned  the  fire  ? — A.  Mentioned 
the 


Q.  The  fire?— A.  Not  only  the  fire  but 

Q.  Now  wait  a  moment.    That  answers. 
Mr.  MoEEisoN.  Go  on  and  answer  the  question. 
Mr.  MiLBURN.  That  is  not  tair,  Mr.  Morrison. 
Q.  My  question  is,  in  that  connection  did  you  mention  the  fire? 
Mr.  MoERisoN.  If  you  want  to  show  what  he  mentioned  in  that 
connection,  why  dont  you  produce  the  speech? 
Mr.  MiiJBURN.  I  have  read  from  it. 

Mr.  Morrison.  Produce  the  speech  and  let  that  go  into  the 

3712  record;  that  will  show  in  what  connection  he  made  that  state- 
ment, 

Q.  In  speaking  of  the  Standard  Oil  Company  and  its  practices 
did  you  refer  to  this  fire? — A.  I  was  talking  about  the  Standard 
Oil  Company  and  the  persecution  that  had  been  proven  against  the 
Standard  Oil  Company. 

Q.  Then  you  spoke  of  the  fire  ? — A.  I  spoke  of  this  fire  as  being  a 
very  serious  loss. 

Q.  And  then  you  uttered  those  words  that  I  have  read? — A.  I 
dont  remember  just  when  I  uttered  them. 

Q.  "  I  am  making  no  accusations,  but  there  is  no  one  in  Albany 
who  has  not  placed  the  crime  where  it  belongs."  You  said  that,  didn't 
you? 

Mr.  Morrison.  Now  wait  a  moment.     That  is  objected  to. 

Mr.  MiLBTJRN.  You  have  got  your  objection. 

Mr.  Morrison.  No,  I  havent.  Counsel  is  now  reading  from  the 
speech,  holding  the  paper  in  his  hand.  I  ask  him,  if  he  wants  to 
show  in  what  connection  that  statement  was  made,  to  produce  that 
speech  and  offer  it  in  evidence,  and  not  ask  the  witness  to  state 
whether  he  made  a  certain  statement  in  connection  with  certain  other 
statements,  when  counsel  is  holding  the  speech  in  his  hands,  to  which 
he  refers,  while  he  is  putting  the  question  to  the  witness. 

Mr.  MiLBURN.  You  may  make  as  many  speeches  as  you  want  to  in 
this  record. 

Mr.  Morrison.  Yes,  and  you  can  make  as  many  as  you  want 

3713  to. 

Mr.  Milburn.  But  you  cannot  eradicate  that  this  man 

Mr.  Morrison.  We  are  not  trying  to  eradicate. 
Mr.  Milburn.  Yes  you  are. 

Mr.  Morrison.  We  are  begging  of  you  to  put  this  stuff  into  this 
record. 
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Mr.  MiLBURN.  I  will  put  it  in. 

Mr.  MoBRisoN.  Put  your  speeches  in,  and  then  ask  the  witness 

Mr.  MiLBUEN.  I  will  put  in  more  than  you  want. 

Mr.  Morrison.  To  construe  and  interpret  them.  You  have  them 
right  here.  Let  them  go  into  this  record,  and  then  you  will  have  a 
full  understanding  of  what  he  said  and  in  what  connection  he  made 
the  statements. 

Mr.  MiLBTJRN.  Well  now,  you  have  got  your  statement  for  the  news- 
papers, and  I  will  go  on. 

Mr.  Morrison.  Well,  put  in  your  newspapers.  You  are  handling 
newspapers  more  than  we  are.     Put  in  your  newspaper. 

Mr.  MiLBTJRN.  I  say  you  have  got  that  .statement  for  the  news- 
papers. Now,  let  me  go  on  with  the  case.  I  want  to  get  away.  I 
cant  stay  here  forever. 

Mr.  Morrison.  Put  in  your  newspapers  now. 

Mr.  MiLBURN.  I  am  putting  them  in. 

Mr.  Morrison.  No,  you  are  not. 

Q.  Now,  Mr.  Hisgen,  you  say  you  decline  to  answer,  do  you, 
3714     whether  you  meant  the  Standard  Oil  Company  when  you  said, 
"  I  am  making  no  accusations,  but  there  is  no  one  in  Albany 
who  has  not  placed  the  crime  where  it  belongs  ?  " 

Mr.  Morrison.  That  is  objected  to  because  the  question  has  already 
been  asked  and  already  been  answered  by  the  witness. 

Q.  Now,  you  say  you  decline  to  answer  that  question  ? 

Mr.  Morrison.  That  is  objected  to  because  he  has  already  given  his 
answer  to  that  question. 

Q.  Will  the  witness  please  answer? — A.  I  refuse  to  answer  the 
question. 

Q.  Do  you  refuse  to  answer  whom  it  was  you  were  referring  to 
when  you  said  that? — A.  I  refuse  to  answer.  I  just  simply  stated 
the  fact. 

Q.  No,  you  refuse  to  answer  my  question  ?  Now,  I  notice  from  the 
official  report  of  that  fire,  that  the  total  loss  was  $8,432,  total  insur- 
ance $11,841.  Were  those  the  correct  figures  ? — A.  That  didnt  include 
our  loss. 

Q.  I  am  asking  if  those  were  the  correct  figures. — A.  Well,  we 
were  insured — ^how  do  you  state  the  question  ? 

Q.  The  total  loss  on  real  and  personal  property  was  $8,432.31,  cov- 
vered  by  insurance  of  $11,841.76.— A.  That  is  not  correct. 

Q.  What  was  the  actual  loss  there  of  the  fire  ? — A.  We  figured  our 
loss  about  $75,000. 

Q.  No,  I  am  not  asking  you  what  you  figured  your  loss. 
Mr.  Morrison.  Let  him  answer  your  question. 
3716        Q.  I  am  asking  you  what  was  the  loss  at  the  fire?     Were 
you  insured? — A.  We  were  insured  for  a  very  small  amount. 

Q.  In  what  company  were  you  insured  ? — A.  I  dont  know  the  com- 
pany. 

Q.  Do  you  know  any  of  the  companies  in  which  you  were  in- 
sured ? — A.  No ;  I  was  in  Springfield  at  the  time. 
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Q.  Now,  Mr.  Hisgen,  let  me  ask  you  this  question.  Do  you  swear 
here  that  your  loss,  property  injured,  destroyed,  by  that  fire  was 
$75,000? 

Mr.  Morrison.  That  is  objected  to  because  it  is  wholly  immaterial. 

Q.  Will  you  answer?— A.  The  loss  was  $75,000? 

Q.  No. 

Mr.  MiLBUEN.  Will  you  read  my  question?  It  is  as  plain  as  a 
question  can  be. 

The  following  question  was  read :  "  Do  you  swear  that  your  loss, 
property  injured,  destroyed,  by  that  fire  was  $75,000  ?  " 

Witness.  Yes  sir. 

Q.  Now,  will  you  swear  that  the  loss  caused  by  that  fire,  injury  and 
destruction  to  property,  exceeded  $10,000?  Swear  that  it  exceeded 
$10,000? 

Mr.  Morrison.  Same  objection  as  to  the  last  question. 

A.  I  have  already  stated  the  loss  that  we 

Q.  I  am  asking  you  if  you  will  swear  that  the  loss  to  property 
injured  and  destroyed  by  that  fire  exceeded  $10,000  ? 

3716  Mr.  Morrison.  Same  objection. 

A.  Well,  there  was  property  and  the  storage  capacity  and 
the  time  we  were  put  out  of  business  in  that  line,  and  there  was  a 
loss  all  the  way  through.     It  amounted  to  $75,000. 

Q.  Now,  I  am  asking  you  if  the  loss  caused  by  that  fire,  with  re- 
spect to  property,  injured  and  destroyed,  exceeded  $10,000? — A.  The 
propertj?  was  worth  more  to  us  than  it  was  to  anybody  else. 

Q.  Can  you  answer  the  question? — A.  I  have  stated  the  figure, 
$75,000. 

Q.  Do  you  know  what  you  stated  in  your  proofs  of  loss  furnished 
to  the  insurance  companies  as  your  loss? — A.  No. 

Q.  Eh  ? — A.  No,  I  wasnt  here.  ' 

Q.  Do  you  know  what  was  furnished  as  the  sworn  statement  of 
the  loss  by  that  fire? — A.  I  know  nothing  about  the  settlement.  I 
was  in  Springfield  at  the  time. 

Q.  You  know  nothing  about  that  ?— A.  No,  only  that  I  have  taken 
my  brothers'  statement,  who  were  here  on  the  scene,  and  we  figured 
our  loss  about  $75,000. 

Q.  Well  now,  Mr.  Hisgen,  I  havent  asked  you  that.  I  am  asking 
you  if  you  knew  what  the  amount  of  the  loss  was  as  given  in  the 
sworn  proofs  of  loss  furnished  by  your  concern?— A.  No,  I  do  not. 

Q.  Will  you  swear  it  was  over  $10,000?— A.  No  sir. 

Mr.  Morrison.  That  is  objected  to  because  that  question 

3717  has  been  asked  and  answered. 

Q.  You  wont  ?  How  did  you  know,  for  instance,  when  you 
lost  a  customer,  who  had  sold  to  that  customer? — A.  The  dealer 
would  tell  us. 

Q.  You  only  know  from  what  the  dealers  told  you  ? — A.  Yes. 

Q.  No  other  information ?— A.  You  are  speaking  of  oil? 

Q.  I  am  talking  now  of  axle  grease. — A.  Well,  I  would  see  the 
axle  grease  in  the  store. 
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Q.  Did  you  in  each  instance? — A.  Sir? 

Q.  With  all  the  customers  you  lose,  did  you  personally  see- 


A.  No,  I  didnt  get  around  to  all  the  customers  we  had,  but  the  cus- 
tomers that  I  called  on  that  we  lost  I  could  see  it. 

Q.  They  told  you.  How  many  customers,  during  the  time  that 
you  say  the  Standard  Oil  Company  was  getting  your  trade  away 
from  you,  did  you  talk  with  and  find  out  who  had  sold  them  axle 
grease  instead  of  you? — A.  I  didnt  keep  account  of  the  number;  I 
dont  know  just  how  many. 

Q.  Well,  about  how  many  ? — A.  I  cant  tell  you. 

Q.  Name  one,  anywhere  in  the  United  States. — A.  Why,  I  can 
take  you  right  to  the  places. 

Q.  Name  one,  anywhere  in  the  United  States — any  man  that  you 
talked  with  who  told  you  that  the  Standard  Oil  Company  had  taken 
his  trade  from  you. 

Mr.  MoEEisoN.  Do  you  mean  the  name  of  the  person  or  the 
place? 

3718  Mr.  MiLBUEN.  Any  one,  any  individual  in  the  United  States. 
Mr.  MoEEisoN.  Any  person  or  place? 

Mr.  MiLBTJEN.  Any  place,  any  where,  any  individual — if  I  can 
make  my  question  broader. 

A.  Well,  I  dont  believe  I  can  remember  any  names,  but  I  know  it 
■was  a  general  proposition. 

Q.  Can  you  name  a  single  dealer  in  the  entire  United  States  who 
ever  said  to  you  that  he  was  not  buying  from  you  because  the  Stand- 
ard Oil  Company  had  sold  to  him  at  a  lower  price — any  individual, 
any  dealer,  any  where  in  the  United  States  ? — A.  I  cant 

Q.  You  cant  give  one,  can  you? — A.  No,  but  I  could  go  out  and 
get  them  for  you,  though. 

Q.  I  am  asking  you  now  if  you  can  give  me  the  name  of  a  single 
dealer  in  the  United  States  with  whom  you  had  any  such  conversa- 
tion?— A.  I  cant  give  you  any. 

Q.  Now,  in  1900,  you  went  into  the  oil  trade? — A.  Yes  sir. 

Q.  You  went  into  it  to,  what  you  call,  retaliate  against  the  Stand- 
ard Oil  Company  for  having  interfered  with  your  axle  grease  trade, 
didnt  you? — A.  We  went  into  the  oil  business  simply  because  we 
had  the  room  and  the  facilities  for  handling  oil,  and  we  felt  as  though 
we  ought  to  broaden  our  field,  and  we  went  into  the  oil  business. 

Q.  You  say  in  your  speech  that,  "  in  retaliation,  we  went  into  the 
kerosene  oil  business,   and   a   war  of  rate-cutting  was  pre- 

3719  cipitated."    Did  you  say  that  in  your  speech  reported  Novem- 
ber 2,  1906  ?— A.  I  have  said  that  it  was  a  poor  rule  that  did 

not  work  both  ways,  and  we  got  into  the  oil  business. 

Q.  Now,  didnt  you  say  in  your  speech,  after  giving  what  you  called 
your  grievances  about  the  Standard  Oil  Company  in  the  axle  grease 
business,  "  In  retaliation  we  went  into  the  kerosene  oil  business,  and 
a  rate  war  was  precipitated"?  Now,  Mr.  Hisgen,  havent  you  said 
that  on  more  than  one  occasion  ? — A.  I  suppose  I  have. 

Q.  And  your  relations  in  the  oil  business  followed  on  from  the  time 
that  you  went  in  to  the  oil  business  ?     I  mean  your  relations  with  the 
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Standard  Oil  Company  as  competitors  followed  on  from  that  time? — 
A.  Yes  sir. 

Q.  In  the  territory  which  you  have  described  you  went  in  to  get 
the  business? — A.  Yes  sir. 

Q.  And  you  cut  the  prices  to  get  the  business? — A.  We  didnt  cut 
the  price.  We  gave  the  customers  the  benefit  of  our  price  here  in 
Albany,  and  Springfield  and  Pittsfield  for  that  matter. 

Q.  To  get  the  business  in  this  locality  and  the  other  locality  and 
the  other  locality,  didnt  you  cut  the  price  in  those  localities? — A. 
What  do  you  mean? 

Q.  Yes  or  no.     Cut,  sell  at  less. 

Mr.  Morrison.  Well,  whose  price — the  Standard's  price,  or 
whose  ? 

3720  Mr.  Milburn.  I  dont  care  whose  it  was.     Sell  at  less  than 
the  prevailing  price. 

A.  We  sold  at  our  price. 

Q.  Was  that  less  than  what  you  in  your  testimony  have  said  was 
the  open,  prevailing  prices  at  those  places,  that  you  sold  for  ? — A.  No, 
the  Standard  Oil  Company  was  selling  for  higher  prices  there. 

Q.  Well,  you  sold  in  those  places  at  less  than  what  you  have  called 
in  your  testimony  was  the  open,  prevailing  rate  in  those  places? — 
A.  We  had  a  price ;  we  give  the  dealer  the  benefit  of  our  price,  say, 
for  instance,  in  Springfield.  We  sell  oil  at  the  tank  wagon  price, 
8J  cents,  and  we  extend  that  price  throughout  our  territory. 

Q.  Well  now,  I  have  understood  you  to  say  that  several  times. 
Now,  then,  we  will  take  some  particular  place.  Mention  any.  We 
will  say  CoUinsville.  Now,  there  was  a  price,  what  you  have  called 
in  your  own  testimony  the  open  price,  of  oil  at  CoUinsville  of,  say,  11 
cents? — A.  Yes  sir. 

Q.  Now,  you  sold  below  that,  didnt  you?— A.  Not  at  that  time. 

Q.  When  you  sold  at  those  places  you  sold  below  that  price?— A. 

Not  in  CoUinsville.  -^r  •  i 

Q.  WeU,  you  may  not  have  sold  any  in  CoUinsville.  At  TariffviUe, 
or  some  other  places  that  you  have  mentioned,  you  sold  below  the 
rate  at  that  place,  didnt  you  ? 

Mr.  Morrison.  Below  what  rate? 

3721  Mr.  MiLBUEN.  What  he  has  called  (I  have  got  his  own  lan- 
guage) in  various  cases,  the  prevailing  price.    He  said  it  was  11 

cents  at  a  number  of  places.     That  was  the  open,  prevaUing  price. 
Now,  I  have  asked  him,  when  he  sold  in  those  places,  if  he  did  not  sell 

below  that  price.  .  ,,._,. 

Witness.  I  give  the  dealers  the  same  prices  that  we  sold  m  Spring- 
field, and  they  paid  the  freight.  Sometimes  the  freight  cost  them 
just 'as  much  to  put  the  oil  in,  and  sometimes  it  costs  them  less.  _ 

Q.  And  whenever  it  costs  less,  that  was  less  than  the  prevailing 
price  in  that  place?— A.  That  was  the  Standard  Oil  Company's  price. 

Q.  I  dont  care  whether  it  was  the  Standard  Oil  Company's  price 
or  whose  it  was;  it  was  what  you  have  spoken  of  as  the  prevailing 
price?— A.  Well,  they,  of  course,  were  getting  this  higher  price  out- 
side of  the  territory  where  we  could  not  reach  with  our  wagons. 
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Q.  Oh,  it  is  a  very  simple  proposition  I  have  in  my  mind.  I  will 
try  it  once  more,  and  if  you  dont  understand  it  or  dont  want  to  an- 
swer it  then  I  will  quit  it.  When  you  sold  at  those  places  that  you 
have  mentioned,  the  various  times  where  you  have  said  there  was  a 
prevailing  price,  usually  it  was  11  cents,  to  get  that  business  you  were 

selling  at  a  less  price  than  that  ? — A.  If  the  prevailing  price 

Q.  Now,  can  you  answer  the  question? 

3722  Mr.  Moheison.  Answer  the  question  in  your  own  way.     Go 
right  on. 

Witness.  If  the  Springfield  price  was  less  than  their  price,  why 
they  got  the  benefit  of  it. 

Q.  That  is  your  answer  to  my  question  ? — A.  Yes  sir. 

Q.  That  is  the  best  you  can  do,  is  it  ? — A.  Yes  sir. 

Q.  You  have  tried  to  answer  it  as  best  you  could,  and  that  is  the 
best  answer  you  can  make  ? — A.  Yes  sir. 

Q.  In  that  territory  you  were  all  the  time  seeking  to  get  business, 
seeking  to  sell  to  people,  making  a  price  where  you  could  get  the 
business? — A.  Yes  sir. 

Q,.  That  is  what  you  were  after  ? — A.  Yes  sir. 

Q.  Now,  in  Albany  for  instance,  did  you  have  a  tank  station 
here? — A.  Yes  sir. 

Q.  And  delivery  wagons? — A.  Yes  sir. 

Q.  So  you  delivered  to  the  dealers? — A.  Yes  sir. 

Q.  And  when  did  you  begin  in  Albany  to  do  that? — A.  1900. 

Q.  What  was  the  price  of  oil  when  you  began? — A.  I  dont 
remember. 

Q.  Now,  who  else  was  there  doing  business  in  Albany,  selling 
oil  ? — A.  The  Standard  Oil  Company. 

Q.  Who  else?  What  other  concern  or  concerns? — A.  I  dont  know 
of  anybody  else. 

Q.  Nobody  but  the  Standard  Oil?— A.  I  dont  remember  of  any. 
Q.  The  Cornplanters  is  suggested  to  me.     The  Cornplant- 

3723  ers? — A.  I  dont  remember  of  anyone  else. 

Q.  You  dont  remember  of  anyone  else? — A.  No  sir. 

Q.  And  what  was  the  price  then  when  you  began?— A.  I  dont 
remember  that. 

Q.  Well,  you  testified  to  it  yesterday,  didnt  you? — A.  No. 

Q.  You  were  going  to  get  it,  werent  you  ? 

(No  answer.) 

Q.  What  did  you  put  the  price  at?— A.  We  sold  at  their  price. 

Q.  Well,  what  was  it?— A.  No  matter  what  it  was,  we  sold  at 
their  price. 

Q.  Well,  how  much  was  it?— A.  I  dont  know. 

Mr.  MiLBUEN.  Didnt  he  give  it  yesterday? 

Mr.  Morrison.  You  are  asking  the  price  when  they  opened  in 
Albany  ? 

Mr.  MiLBUEN.  Yes. 

Mr.  Morrison.  He  didnt  give  that. 
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Q.  Well,  then,  you  dont  know  anything  about  what  the  price  was 
in  1900,  when  you  began? — A.  No,  I  dont  remember  just  what  the 
price  was. 

Q.  You  can  give  us  no  idea? — A.  I  believe  it  was  10  or  11  cents. 
I  wont  say  just  exactly.  We  can  supply  that  evidence.  You  will 
be  supplied  the  evidence  before  you  get  through  with  the  case,  now, 
I  am  telling  you. 

Q.  Well,  I  thought  you  would  know  about  it,  you  know.     And 
what  became  of  the  price  ?     Did  it  change  ? — A.  Very  rapidly. 
Q.  Did  it  go  down? — A.  Yes  sir. 

3724  Q.  What  did  it  go  down  to  ? — A.  It  went  down  to  6^  cents. 
Q.  And  did  it  prevail  at  6 J  cents  for  any  period  of  time? — 

A.  I  dont  know  just  how  long,  but  it  went  down  to  6 J  cents. 

Q.  How  long  did  it  take  it  to  go  down?  Oh,  let  us  have  your 
recollection  of  this,  and  then  we  can  get  it  better. — A.  I  have  the 
slips  here  in  my  pocket. 

Q.  Those  are  specific  transactions? — A.  Yes. 

Q.  I  want  more  what  you  know  about  prices. — A.  Well,  just  as 
soon  as  we  started  our  wagon,  down  they  came. 

Q.  Tell  me  how  they  went  down — the  general  prices. — A.  Well, 
by  half  a  cent  or  a  cent.    I  dont  know  just  how. 

Q.  When  did  it  reach  6^? — A.  I  dont  know  just  the  exact  dates. 

Q.  Was  it  before  1902  ? — A.  It  was  before  that,  yes  sir. 

Q.  You  think  it  was? — A.  I  am  not  sure,  but  I  think  it  was. 
I  dont  know. 

Q.  Have  you  made  any  examination  in  coming  here  to  testify  about 
prices,  to  know  what  the  figures  were?  You  could  ascertain  what 
the  prices  were  in  Albany?— A.  Well,  that  has  been  eight  years  ago. 

Q.  But  you  have  records,  havent  you  ? — A.  Yes. 

Q.  You  can  find  out  what  the  prices  are, 

Mr.  MoEBisoN.  He  says  he  has  got  the  slip  in  his  pocket  now. 
Witness.  I  have  the  slips  here. 

3725  Q.  I  want  to  know  what  the  course  of  the  price  was  in  Al- 
bany about  which  you  have  been  testifying,  when  it  got  to  6^.— 

A.  I  havent  a  slip  here,  but  I  know  it  went  down  as  low  as  6^.  There 
is  a  7  cent  slip  that  I  will  put  in.  I  think  this  is  the  Albany.  (Hand- 
ing slip  to  Mr.  Morrison.) 

Mr.  MiLBTJEN.  What  is  that?    Ten  gallons.    That  is  1902. 

Q.  Will  you  testify  that  it  went  down  to  6*  before  the  year  1902  ?— 
A.  I  cant  tell  just  exactly. 

Q.  Do  you  know  anything  about  the  actual  course  of  the  prices 
from  period  to  period,  from  1900,  when  you  began  this  retaliatory 

fight  of  yours? A.  Well,  they  went  down.    Of  course  I  dont  know 

about  the  dates;  I  havent  got  the  dates. 

Q.  You  were  not  in  the  oil  business  in  Albany  in  1898  and  1899, 
were  you? — A.  No  sir. 

Q.  Do  you  know  what  the  price  of  oil  was  in  1898,  in  Albany?— 
A.  No,  I  do  not. 
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Q.  Do  you  know  that  in  January,  1898  it  was  6|  and  in  November 
1898  it  was  7? — A.  Somebody  must  have  been  giving  the  Standard 
Oil  Company  competition. 

Q.  Wait  a  moment.  In  July,  1899,  it  was  7^ ;  in  October  1899  it 
was  8-J.    Now,  do  you  know  about  those  prices  ? 

Mr.  MoEEisoN.  That  is  objected  to.  The  witness  has  already  an- 
swered that  he  knows  nothing  about  the  prices  prior  to  1900. 

3726  Mr.  MiLBUBN.  I  will  get  apparently  no  testimony  out  of 
him  if  I  only  got  out  of  him  what  he  knew. 

Mr.  Morrison.  You  would  get  your  statement  in  that  way.  We 
dont  object  to  it. 

Mr.  Milbuen.  When  we  get  down  to  it  here,  he  doesnt  know  any- 
thing. 

Mr.  Morrison.  He  doesnt  know  about  what  transpired  before  he 
went  into  the  business,  of  course. 

Q.  Now,  Mr.  Hisgen,  do  you  know  anything  about  the  course  of 
oil  prices  before  you  ever  went  into  the  oil  business  here? — A.  No, 
only  before  we  started  in  we  figured  if  we  could  get  any  where  near 
what  the  Standard  Oil  Company  was  getting,  we  could  make  some 
money  out  of  it. 

Q.  Have  I  asked  you  that?  I  was  asking  you  if  you  knew  the 
course  of  prices. — A.  No. 

Q.  You  said  you  didnt  know  of  any  other  concern  selling  here 
but  the  Standard,  and  you  dont  know  what  the  course  of  prices  had 
been  in  Albany  before  that,  and  even  after  you  went  in  you  cant  give 
us  the  course  of  prices  here,  in  1900,  1901,  and  1902,  can  you?— A. 
No.    I  cant  as  to  the  dates. 

Q.  Now,  you  have  been  right  at  it  ever  since,  ha  vent  you  ?— A.  Yes 
sir. 

Q.  Well  now,  then,  do  you  know  that,  in  1902,  the  prices  went 
during  the  year  from  6^  to  7  to  7^,  to  8-},  to  9,  to  10  cents  a  gallon?— 
A.  I  dont  remember  that. 

3727  Q.  You  dont  know  ?    You  wont  say  that  it  wasnt  so?    lam 
talking  about  the  Standards'  prices  in  Albany.— A.  I  dont 

remember. 

Q.  And  do  you  know  that  in  1903  the  course  of  prices  was,  January, 
10  cents;  June,  9  to  9i;  July,  9;  October,  10;  November,  10^;  Decem- 
ber, 1 1 ;  December  30th,  10.15  cents  ?  Do  you  kri  ow  whether  those  were 
the  course  of  prices  in  Albany  during  1903  ? — A.  I  was  in  Springfield 
at  that  time. 

Q.  Oh,  you  were  in  Springfield  ?— A.  Yes  sir. 

Q.  So  you  dont  know,  when  you  are  in  Springfield,  anything  about 
Albany?— A.  Well,  I  have 

Q.  You  know  about  the  business  in  Albany,  dont  you,  when  you 
are  in  Springfield  ?— A.  I  know  that  it  is  run  all  right,  run  by  my 
brothers,  and  I  have  all  I  can  do  to  take  care  of  the  branch  over  there 
in  Massachusetts.    I  am  satisfied  that  everything  was  all  right. 

Q.  You  can  find  time  now  and  th^n,  Mr.  Hisgen,  to  run  for  Gov- 
ernor, and  run  for  Auditor,  and  to  make  speeches  against  the  Stand- 
ard, eh  ?    You  find  time  for  that,  dont  you  ?— A.  Yes  sir. 
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Q.  You  have  kept  track  of  the  Albany  business  right  along,  ha  vent 
you  ? — A.  I  have  not. 

Q.  I  gave  you  1903.  We  will  take  1904 ;  March,  9^  cents ;  Septem- 
ber, 10  cents ;  December,  9^  cents. — A.  Are  those  the  Albany  prices  ? 

Q.  Yes.     Do  you  know  whether  they  were  or  not? — A.  I  dont 
know. 
3728         Q.  What  were  your  prices  during  1900  ? — A.  In  Albany  ? 
Q.  In  Albany. — A.  Our  prices? 

Q.  Yes;  in  cents. — A.  Well,  I  dont  know. 

Q.  What  were  your  prices  in  cents  during  1901,  per  gallon? — A. 
I  know  what  it  is  now. 

Q.  No,  1901— A.  Well,  I  dont  know. 

Q.  What  were  your  prices  for  oil  per  gallon  during  the  year  1902  ? 

Mr.  MoEEisoN.  Why  dont  you  ask  him  for  each  day  in  the  whole 
year  and  expect  him  to  remember  what  oil  was  selling  for  in  that 
period  ? 

Mr.  MiLBUEN.  You  see  I  am  not.    He  doesnt  know  a  single  figure. 

Mr.  MoEEisoN.  Why,  he  doesnt  pretend  to  remember  the  prices 
from  day  to  day. 

Mr.  MrLBUEN.  He  has  come  here  to  testify  to  prices. 

Mr.  MoEEisoN.  Oh,  no,  he  hasnt  come  to  testify  to  any  nonsensical 
thing  of  that  kind.  Why  not  ask  him  what  wheat  sells  for  here  on 
the  markets? 

Mr.  MiLBUEN.  I  know  it  is  uncomfortable  to  have  this  go  out,  but 
let  us  get  along. 

Mr.   MoEEisoN.  We  are  not  pretending  that  he  remembers  the 
course  of  prices  of  oil  from  day  to  day.    He  has  not  so  testified. 
8729     And  he  has  testified  also  that  he  is  in  Springfield,  and  not 
here. 

Q.  In  1902  do  you  know  the  price  of  oil  that  you  sold,  in  cents, 
at  Albany,  and  the  changes  in  it? — A.  I  know  that  there  was  a 
difference  in  the  price  between  Springfield  and  Albany. 

Q.  Well,  in  Albany  I  am  asking.  I  am  not  asking  about  Spring- 
field. Now,  do  you  know  the  course  of  prices  at  which  you  sold  oil 
in  Albany  during  the  year  1902?— A.  No,  I  dont  remember  that. 

Q.  During  the  year  1903  ?— A.  No. 

Q.  Or  the  year  1904?— A.  No. 

Q.  Or  the  year  1905?— A.  No  sir. 

Q.  So  you  dont  know  at  what  prices,  at  any  time  during  any  year, 
you  have  sold  your  oil  at  in  Albany?— A.  That  we  have  sold  oil? 

Q.  What  has  been  the  range  of  your  prices  in  any  one  year  in 

Albany? A.  I  know  that  we  are  selling  for  8^  at  the  present  time 

and  have  been  selling  for  that  for  some  time,  for  a  year  or  such  a 
matter,  or  two  years. 

Q.  I  am  talking  now  about  1900,  1901,  1902,  1903,  1904,  1905. 
During  those  years  do  you  know  the  ranges— in  any  one  year— of 
the  prices  at  which  you  sold  oil  in  Albany  ?— A.  I  dont  just  remember. 

Q.  Or  at  what  the  Standard  sold  oil?— A,  Well,  they  were 
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Q.  No,  the  prices,  I  am  asking. — A.  The  Standard? 

Q.  Yes;  what  they  sold  oil  for  during  any  one  of  those 
3Y30    years.— A.  Well,  I  have  a  slip  here,  1902,  where  the  price  was 
7  cents. 

Q.  Yes,  but  I  am  asking  for  the  range  of  prices  during  the  year, 
any  one  of  those  years  of  the  Standard's  price.— A.  Well,  that  is  their 
price. 

Q.  Well,  a  slip  is  one  transaction,  isnt  it? — A.  Yes. 

Q,.  That  was  10  gallons  of  oil,  sold  for  70  cents,  wasnt  it? — A. 
Yes  sir. 

Q.  That  is  what  the  slip  was,  that  you  showed. — A.  Yes  sir.  No 
that  represents  the  price,  the  prevailing  price  at  that  time. 

Q.  At  that  date  ? — A.  Yes.    I  dont  know  how  long  that  lasted. 

Q.  That  is  what  I  am  asking  you. — A.  No,  I  dont  know. 

Q.  If  you  know  the  range  of  prices  during  any  one  of  those  years 
at  which  the  Standard  sold. — A.  No. 

Q.  You  dont  ?  In  Springfield  you  say  ^you  bought  the  business  of 
the  Consumers  Oil  Company  ? — A.  Yes  sir. 

Q.  And  who  owned  it  when  you  bought  it? — A.  O.   J.   Slater. 

Q.  And  was  Mr.  Cordner — he  was  a  relative  of  Mr.  Cordner's,  was 
he?— A.  Not  that  I  know  of. 

Q.  Was  Mr.  Cordner  interested  in  the  business  then? — A.  He  and 
Slater  were  partners. 

Q.  In  that  business  ? — A.  Yes  sir. 

Q.  And  in  what  name  did  you  do  your  oil  business  there  ? — A.  We 
bought  the  Consumers  Oil  Company,  and  we  did  it  under  the  name 
of  the  Consumers  Oil  Company  and  the  Hisgen  Brothers. 

Q.  You  used  both  names? — A.  We  used  both  names,  yes  sir. 
3731        Q.  And  the  Consumers  Oil  Company,  that  was,  I  suppose, 
just  a  partnership,  wasnt  it?    That  is  the  name  under  which 
Slater  and  Cordner  had  done  business — the  Consumers  Oil  Com- 
pany ? — A.  Yes,  they  retailed  the  oil. 

Q.  They  retailed  the  oil  ?— A.  From  house  to  house. 

Q.  And  so,  when  you  bought  it,  you  continued  its  name?— A.  Yes. 

Q.  Under  what  name  did  you  do  business  at  North  Dana?  You 
havent  mentioned  North  Dana,  and  I  notice  in  an  address  you  made 
to  the  Legislature,  you  said  you  did  business  at  North  Dana.  Now, 
under  what  name  did  you  do  business  there  ? — A.  We  had  a  man  that 
owned  his  own  station  there  that  we  were  supplying  oil  to;  he  was 
selling  oil  that  ,we  sold  to  him. 

Q.  What  was  that  name?— A.  He  called  it  the  New  Oil  Company. 

Q.  So  the  business,  whatever  business  you  had  there,  was  done  as- 
the  New  Oil  Company? — A.  Yes  sir. 

Q.  You  were  interested  in  that  business?— A.  We  sold  him  oil  that 
is  all. 

Q.  You  sold  him  all  his  oil?— A.  We  sold  him  the  oil,  yes  sir.  He 
was  doing  business  on  his  own  hook. 

Q.  Why  I  asked  was  that  you  hadnt  mentioned  it.  In  your  pub- 
lic address  made  before  the  Committee  of  the  Legislature  you  said, 
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"  I  represent  the  Four  Brothers  Independent  Oil  Company.    We  have 
oil  stations  in  Springfield,  Pittsfield,  Northampton,  and  North 

3732  Dana."  That  was  an  error  ? — A.  That  was  an  error  in  this  way, 
that  we  were  selling  oil  there,  our  oil  was  being  sold. 

Q.  But  you  hadnt  any  oil  station  at  North  Dana  ? — A.  No. 

Q.  So  that  was  a  slip  ? — A.  The  oil  station — of  course  he  was  buy- 
ing our  oil. 

Q.  But  you  say  now  you  hadnt  any  oil  station  at  Dana,  North 
Dana ;  is  that  so  ? — A.  Yes,  we  had  no  station  there. 

Q.  So  that  was  a  mistake? — A.  This  man  owned  the  station. 

Q.  So  that  was  an  error,  when  you  said  you  had  an  oil  station  at 
North  Dana?— A.  Yes. 

Q.  Now,  can  you  tell  me — you  began  in  Springfield  in  the  latter 
part  of  1900  ?— A.  I  think  so. 

Q.  Cah  3'ou  tell  me  the  course  of  prices  in  Springfield  in  any  one 
year,  the  variations  and  the  range  of  prices  in  any  one  year  from  that 
time  down  to  and  including,  say,  1906,  of  your  prices? — A.  In  nine- 
teen hundred 

Q.  Begin  at  1901. — A.  We  were  not  in  the  wholesale  business. 
There  wasnt  any  cut  made  on  the  oil  question  as  long  as  we  retailed. 
As  long  as  we  were  gradually  getting  out  of  the  retail  business— — 

Q.  Well,  what  were  you  doing  in  Albany?  You  were  doing  a 
wholesale  business? — A.  A  wholesale  business,  yes. 

Q.  A  retail  business  too,  also  ? — A.  No  sir,  we  didnt  retail. 

Q.  You  began  the  wholesale  business  in  Albany  ? — A.  Yes  sir. 

Q.  And  where  did  you  do  a  retail  business? — A.  We  bought  out 
the  Consumers,  which  was  a  retail  business. 

3733  Q.  That  was  the  retail  business  you  did  in  Springfield? — 
A.  Yes. 

Q.  Now,  when  did  you  begin  wholesaling  in  Springfield? — A,  We 
began  wholesaling  I  think  it  was  in  the  Spring,  in  February  or  March, 
I  am  not  quite  sure ;  but  it  was  in  the  early  part  of  1904. 

Q.  So  there  was  no  change  in  prices  until  1904?— A.  The  prices 
may  have  varied  there.  We  didnt  pay  any  attention  to  wholesale 
prices ;  we  were  in  the  retail  business. 

Q.  So  you  were  selling  there  at  the  regular  going  prices,  as  retail- 
ers?— A.  Yes  sir,  retailers,  not  wholesalers. 

Q.  Now,  we  have  got  down  to  1904,  in  Springfield.  You  went 
ahead  and  did  a  retail  oil  business  and  charged  the  retail  price  of 
oil? — A.  Yes  sir. 

Q.  And  there  was  no  disturbance  in  prices? 

A  recess  was  here  taken  until  two  o'clock  p.  m.,  at  which  time  the 
witness  was  recalled,  and  his  cross-examination  resumed,  by  Mr. 
Milburn,  as  follows: 

Q.  You  say  it  was  in  1904  that  you  went  into  the  wholesale  business 
in  Springfield? — A.  It  was  either  1904,  or  1903,  in  December;  it  was 
during  that  time. 

Q.  Either  the  end  of  1903  or  the  beginning  of  1904  ?— A.  Yes  sir. 
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Q.  And  up  to  that  time  there  had  been  no  disturbance  in  prices  ? — 
A.  Not  of  any  consequence. 

3734  Q.  Your  profits  had  been  confined  up  to  that  time  to  the 
retail  trade? — A.  Yes  sir. 

Q.  Then  at  that  time  you  went  into  the  wholesale  business? — 
A.  Yes  sir. 

Q.  I  suppose  that  means  that  you  established  tankage  and  started 
up  wagons  ? — A.  No,  it  means  that  we  virtually  got  through  with  the 
retail  business  and  determined  to  go  into  the  wholesale  business. 

Q.  The  machinery  of  the  wholesale  trade  is,  that  you  have  tanks 
and  wagons,  isnt  it? — A.  Yes  sir  we  have. 

Q.  And  deliver  by  wagons  to  the  dealers? — A.  Yes  sir. 

Q.  And  peddlers  would  come  to  your  own  tanks  and  get  the  oil 
there? — A.  Yes  sir. 

Q.  That  is  the  difference  between  the  peddler  and  the  dealer,  is  it 
not? — A.  Yes  sir. 

Q.  What  was  the  price  in  Springfield  to  the  dealers  at  that  time 
when  you  began  wholesaling? — A.  It  was  either  12  or  12^  cents. 

Q.  What  price  did  you  make  ? — A.  At  their  price. 

Q.  Well,  at  what  price?  Dont  say  "their  price." — A.  As  I  said 
before,  it  was  either  12  or  12|  cents,  whatever  their  price  was. 

Q.  Now  then,  can  you  give  me  the  course  of  the  Standard's  prices 
during  the  year  1904  ? — A.  During  the  year  1904  ? 

Q.  Yes,  from  time  to  time. — A.  We  started  in  the  early  part 

3735  of  the  year,  and  in  two  weeks  after  our  wagon  was  on  the 
streets  there,  they  dropped  the  price  of  oil  down  to  9  cents. 

We  followed  their  cut  that  they  made.  Then  it  went  along  during 
the  summer  down  to  7  cents.  We  went  to  7|-.  Then  in  the  fall  we 
came  up  to  8|,  and  so  did  they;  that  is,  that  was  supposed  to  be  their 
prevailing  price.  We  ran  along  that  way.  We  were  doing  excel- 
lent. The  next  thing,  you  know,  they  dropped  a  half  a  cent.  They 
went  on  down  to  7J ;  we  still  maintained  the  price  of  8^. 

Q.  Now,  is  this  you  are  talking  about  all  in  1904  ? — A.  Yes,  that  is 
1904,  and  1905,  along  there. 

Q.  Does  it  include  1905  too  ? — A.  To  the  best  of  my  recollection.  I 
havent  figures,  you  know,  right  at  hand,  but  that  is  the  best  of  my 
recollection.  And  then  they  came  up  as  I  said  before,  in  the  fall, 
to  Si. 

Q.  Fall  of  what  year  ?— A.  Well,  that  was  1904,  I  think. 

Q.  1904?— A.  Yes. 

Q.  And  what  was  your  price  then  ? — A.  Our  price  was — as  I  said 
before,  we  followed  them  to  7^  cents,  and  there  is  where  we  stopped. 
They,  however,  went  down  to  7.     Then  it  hung  there 

Q.  When  did  it  go  to  7^  cents,  as  near  as  you  can  remember? — 
A.  Why,  it  was  during  the  Summer  sometime,  I  think. 

Q.  Of  what  year  ?— A.  of  1904. 

Q.  That  is  your  recollection? — A.  That  is  the  best  of  my, 

3736  recollection,  yes  sir. 

Q   And  when  did  you  go  to  7^  cents? — A.  After  they  had 
gone. 
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Q.  And  when  do  you  think  that  was?— A.  I  dont  know  offhand 
just  now.     We  have  the  records  of  that. 

Q.  You  ha  vent  got  any  records  here ;  you  cant  from  your  recollec- 
tion tell  when  these  prices  were? — A.  No. 

Q.  How  long  did  you  sell  at  7^  cents?— A.  Well,  I  think  that  our 
price,  the  7|  cents  was  stationary  for— well,  it  was  quite  a  while;  I 
cant  tell  just. 

Q.  Well,  didnt  the  7^  cent  price  come  in  in  January,  1905?— A. 
The  7  cent  price? 

Q.  The  7^  cents?— A.  That  we  were  selling  at  that  time? 

Q.  Both. — A.  Well,  I  couldnt  say  as  to  the  time. 

Q.  And  then  you  say  it  went  back  to  8^  cents  ? — A.  Yes. 

Q.  Did  you  have  any  communication  with  them  about  making  it  8J 
cents?— A.  Mr.  Tuthill  said  that 

Q.  Did  you  approach  them? — A.  I  didnt  approach  them. 

Q.  Did  you  go  to  see  Mr.  Tuthill?— A.  Mr.  Tuthill  wanted  me  to 
come  to  see  him. 

Q.  Well,  you  went  to  see  Mr.  Tuthill  ?— A.  I  went  to  see  Mr.  Tut- 
hill, yes  sir. 

Q.  Did  you  ask  him  to  put  the  price  at  8|  cents? — A.  I  didnt  ask 
him  to.     He  said  he  was  going  to  put  the  price  to  8^.     I  told 
3737    htm  all  right,  we  would  do  the  same,  that  we  were  selling  at  a 
loss  at  that  time. 

Q.  Why  did  he  want  to  see  you  to  tell  you  what  he  was  going  to 
do? — A.  Well,  he  wanted  to  see  what  we  were  going  to  do  in  the 
matter. 

Q.  You  are  quite  sure  that  you  didnt  ask  that  the  rate  be  put  at  8^ 
cents? — A.  No,  I  dont  remember  that. 

Q.  You  are  positive  about  that? — ^A.  Yes  sir.     I  dont  remember. 

Q.  Eh? — A.  I  dont  remember. 

Q.  Well,  cant  you  put  it  stronger  than  that,  one  way  or  the  other  ? 
Would  you  swear  positively  that  you  didnt  go  to  Mr.  Tuthill  and 
ask  him  if  he  wouldnt  put  his  price  at  8J  cents A.  No  sir. 

Q.  And  that  if  he  did  you  would  stay  at  that  price? — ^A.  No,  I 
didnt  make  any  arrangement  of  that  kind. 

Q.  Or  in  substance  that? — A.  I  remember  that  Mr.  Tuthill 

Q.  You  remember  going  to  see  Mr.  Tuthill? — ^A.-  Yes,  but  through 
his  invitation. 

Q.  Yes;  you  say  it  was  through  his  invitation? — A.  Yes  sir. 

Q.  Now  then,  are  you  positive  that  you  did  not  ask  at  that  time 
that  the  price  be  put  at  8 J  cents?  Are  you  positive? — ^A.  I  dont 
remember  what  the  conversation  was,  but  anyway,  Mr.  Tuthill  said 
that  they  were  going  to  put  it  up  to  8J  and  asked  if  we  would  do  the 
same. 
Q.  But  you  dont  remember  what  the  conversation  was? — A.  No. 

Q.  How  was  the  invitation  conveyed  to  you  ? — A.  I  think  it 
3738     was  conveyed  over  the  telephone. 

Q.  Then  it  stayed  for  sometime  at  8^? — A.  Yes  sir. 
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Q.  And  that  was  your  price  ? — A.  Yes  sir. 

Q.  And  then  you  say  it  went  back  to  7J? — A.  The  Standard  Oil 
Company's  price  went  back  to  7^. 

Q.  Do  you  remember  when  that  was? — A.  It  must  have  been  in 
the  Spring,  if  I  am  not  mistaken. 

Q.  That  would  be  your  recollection? — A.  Yes. 

Q.  That  would  be  in  1906  ?— A.  I  think  so. 

Q.  In  the  Spring  of  1906?— A.  Yes. 

Q.  Now,  take  in  the  beginning,  say  in  February,  1904,  do  you  re- 
member that  your  price  was  10^  cents  ? — A.  No  sir. 

Q.  Do  you  ever  remember  when  your  price,  in  the  early  part  of 
1904,  was  10^  cents,  when  the  Standard's  was  11  cents  ? — A.  No  sir. 

Q.  Will  you  swear  it  was  not? — A.  Yes,  I  dont  remember  that  it 
was. 

Q.  You  will  not  swear  positively  ? — A.  No ;  but  it  was  like  this, 
you  know;  some  of  the  men,  they  would  do  a  little  business,  you 
know,  on  the  side 

Q.  That  is,  your  men? — A.  But  when  we  started  the  real  whole- 
sale business,  when  we  started  the  wholesale,  the  price  was  either  12 
or  12J 

Q.  Now,  I  have  it  in  February  1904,  the  Standard's  price  was  11 
cents    and    Hisgen's    price    was    lOJ.     Now,    have   you    any 

3739  recollection  of  that  being  the  fact? — A.  No  sir,  I  have  not. 

Q.  Will  you  say  positively  that  it  was  not  the  fact? — A.  I 
havent  any  recollection  of  that. 

Q.  You  cant  say  whether  it  was  or  not? — A.  No;  I  am  sure  it 
was  not. 

Q.  Now,  in  March,  1904,  will  you  testify,  positively,  that  your  price 
was  not  10  cents  and  the  Standard's  10^-  cents? — A.  I  will  say  this 
much 

Q.  That  is  a  definite  question. — A.  In  March,  1904,  I  will  swear 
that  our  price  was  never  lower  than  the  Standard  Oil  Company. 

Q.  Then  you  will  swear  positively A.  Yes  sir. 

Q.  That  in  March,  1904,  your  price  was  not  10  cents  and  the  Stand- 
ard's 10-J? — A.  You  know  we  came  down  the  line,  if  you  remember, 
from  12  to  9,  and  we  followed  them. 

Q.  If  you  will  wait  until  my  question  is  completed.  I  say  then 
you  will  swear  positively  that  in  March,  1904,  say  the  first  half  of 
March,  your  price  was  not  10  cents  and  the  Standard's  10^  ? — A.  Yes 
sir. 

Q.  You  spoke  about  some  of  your  men  "  doing  business  on  the  side," 
What  do  you  mean  by  that  ?  That  you  would  find  them  cutting  now 
and  then  ? — A.  There  was  one  instance  there  where  I  discovered  that 
one  of  the  drivers  went  into  a  store  and  sold  beneath  the  price,  and 
when  he  turned  in  the  tickets  I  found  that  out  and  discharged  him. 
Q.  Any  more  instances  than  that? — A.  That  was  the  only 

3740  instance  that  I  recall.     That  was  before  we  went  into  the 
wholesale  business. 

Q.  That  is  when  you  were  retailing? — A.  That  is  when  we  were 
retailing,  yes  sir. 


HISGEN.  1867 

Q.  Well,  after  you  were  wholesaling A.  No  sir. 

Q.  Now,  did  you  never  make  any  special  prices  to  any  customers? — 
A.  No  sir. 

Q.  You  say  so  positively? — A.  Yes  sir. 

Q.  In  none  of  these  years? — A.  No.  Our  prices  varied,  you  know, 
from  7^;  they  fluctuated. 

Q.  Now,  when  there  was  a  regular  price,  you  say  that  never  l^ 
any  means  of  special  contract  or  rebate  did  you  make  any  difference 
between  one  person  and  another? — A.  No  sir. 

Q.  You  never  did? — A.  No  sir. 

Q.  That,  you  say  positively? — A.  Yes  sir. 

Q.  Either  in  Albany A.  Well,  I  wasnt  in  Albany.  I  was  talk- 
ing about  Springfield. 

Q.  Springfield? — A.  Yes  sir. 

Q.  Pittsfield? — A.  Pittsfield,  I  dont  know  anything  about  Pitts- 
field,  but  in  Springfield  there  was  no  second  price. 

Q.  Is  Springfield  headquarters  for  Pittsfield? — A.  Well,  head- 
quarters is  Albany.    Albany  is  our  headquarters. 

Q.  Yes,  but  then  you  have  tank  stations  at  Springfield? — A.  Yes 
sir,  we  have  tank  stations. 

Q.  And  you  can  supply  Pittsfield  from  there,  cant  you? — 

3741  A.  Yes  sir. 

Q.  And  will  you  swear  that  you  have  not  made  special 
prices  below  your  regular  price  at  Pittsfield  ? — A.  Yes  sir.  We  made 
prices  below  the  Pittsfield  price. 

Q.  I  mean  your  Pittsfield  price. — A.  Yes  sir. 

Q.  You  have  ? — A.  We  are  doing  that  now. 

Q.  Well  now,  do  you  catch  my  question?  I  say  whether  you  will 
testify  that  you  have  or  you  have  not  in  Pittsfield  sold  to  one  or 
more  below  your  own  regular  price? — A.  I  will  testify  that  we  have 
not. 

Q.  You  testify  positively  that  you  have  not? — A.  Yes  sir. 

Q.  And  your  business  continues  still  at  Springfield ;  you  are  doing 
your  business  there? — A.  Yes  sir. 

Q.  Growing? — A.  Yes  sir. 

Q.  Now,  you  spoke  of  a  trip  down  the  river.  When  did  you  make 
your  first  trip  down  the  river? — A.  I  think  the  first  trip  was  made 
in  the  latter  p^rt  of  1900  or  the  early  part  of  1902 — or  1901, 1  should 
say. 

Q.  What  was  the  first  place  that  you  went  to  ? — A.  The  first  place 
we  went  down  taking  in  all  these  different  towns  along  the  river. 

Q.  You  did,  yourself? — A.  Yes  sir. 

Q.  I  am  confining  myself  to  you.  Now,  what  were  the  towns? — 
A.  Coeymans  and  New  Baltimore,  Catskill,  Peekskill,  in  fact  all  the 
towns  along  the  river  there. 

3742  Q.  Now,   you   spoke   particularly   of — was  'it   Thompson- 
ville? — ^A.  Yes  sir.    Down  the  river? 

Q.  Yes. — A.  That  is  in  Connecticut. 

Q.  That  is  in  Connecticut,  is  it? — A.  Yes  sir. 
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Q.  Well  now,  you  gave  certain  instances  here ;  I  will  take  them  up. 
One  was  Windsor  Locks.     Where  is  that  ? — A.  In  Connecticut. 

Q.  Whereabouts  in  Connecticut  ? — A.  That  is  about  14  or  15  miles 
below  Springfield. 

Q.  On  the  Connecticut  Eiver?— A.  Yes  sir. 

Q.  And  on  the  Connecticut  side  of  the  Connecticut  Eiver,  is  it? — 
A.  Yes  sir. 

Q.  Is  the  river  there  a  boundary  ? — A.  No ;  it  is  Connecticut.  B  is 
right  down  on  the  west  side  of  the  Connecticut  Eiver. 

Q.  On  the  west  side  of  the  Connecticut  Eiver  ? — A.  Yes  sir. 

Q.  You  also  spoke  of  Windsor. — A.  Yes  sir. 

Q.  Where  is  Windsor  with  reference  to  Windsor  Lock  ? — A.  Wind- 
sor is  a  town  below  Windsor  Locks  on  the  west  side  of  the  river. 

Q.  South  of  Windsor  Lock — below,  you  say  ? — A.  South,  yes  sir. 

Q.  How  far? — A.  I  judge  it  to  be  about  5  or  6  miles — i  ov  5  miles. 

Q.  And  on  the  west  side  ? — A.  On  the  west  side,  yes. 

Q.  East  Windsor  Hill,  where  is  that  ? — A.  That  is  on  the  east  side 
of  the  Connecticut  Eiver. 

3743  Q.  How  far  from  the  other  places  ? — A.  Windsor  Locks  ? 
Q.  Yes. — A.  Well,  it  is  almost  opposite  Windsor. 

Q.  Now,  I  think  you  said  that  there  was  a  difference  there,  and  you 
found  a  difference  in  price  between  Windsor  and  East  Windsor 
Hill?— A.  Yes  sir. 

Q.  Just  on  opposite  sides  of  the  same  river  ? — ^A.  Yes  sir. 

Q.  What  was  the  difference  in  price? — A.  One  cent. 

Q.  What  were  the  two  prices? — A.  The  price  in  Windsor  was  8 
cents  and  the  price  in  East  Windsor  Hill  is  9  cents. 

Q.  Is  9  cents?— A.  Yes. 

Q.  And  it  is  East  Windsor  Hill  that  is  on  the  east  side  of  the 
river? — ^A.  Yes  sir. 

Q.  Now,  do  you  know  where  Windsor  is  supplied  from  by  the 
Standard  ? — ^A.  The  last  that  I  knew  of  Windsor,  Connecticut,  it  is 
supplied  either  from  the  Thompsonville  or  the  Windsor  Locks  station. 

Q.  From  the  Windsor  Lock  station? — A.  Yes  sir. 

Q.  That  is  on  the  same  side  of  the  river. — A.  Well,  but  before  that 
I  think  Windsor  was  supplied  by  the  Standard  Oil  Company  from 
Hartford. 

Q.  No,  Windsor. — A.  Yes,  it  was  supplied  from  Hartford. 

Q.  I  am  talking  of  the  time  when  the  rate  was  at  one  place  8  cents 
and  the  other^  place  9  cents.  Now,  is  it  not  a  fact  that  Windsor  at 
that  time  was  supplied  from  the  tank  station  of  the  Standard  Oil 
Company  at  Windsor  Locks? — A.  At  Windsor? 

3744  Q.  Yes. — A.  When  it  was  9  cents? 
Q.  Yes. — A.  No  sir. 

Q.  When  it  was  8  cents,  then,  at  Windsor. — A.  Well,  it  may.  I 
dent  know  so  much  about  that,  but  I  do  know  that  I  was  in  Windsor 
at  the  time  that  I  made  the  sales  of  oil  that  the  tank  wagon  came 
from  Hartford  and  it  was  9  cents,  and  I  dont  know  where — I  think — 
I  am  not  sure  but  I  think 
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Q.  ISTow,  let  me  see.  You  are  giving  us  a  time  when  the  rate  at 
Wmdsor  was  8  cents  and  at  East  Windsor  HiU  was  9  cents.  Now 
that  is  the  time  I  am  talking  about.— A.  When  I  first  went  to  Wind- 
sor the  price  was  9  cents. 

Q.  I  am  not  talking  about  that  time.— A.  At  that  time  they  drew 
their  oil  from  Hartford. 

Q.  I  am  talking  about  a  time  after  that,  when  you  say  the  price 
was  8  cents  at  Windsor  and  9  cents  just  across  the  river.  Now^  I 
ask  you  if,  at  that  time,  the  tanks  at  Windsor  were  supplied  from 
Windsor  Lock?— A.  The  time  of  this  8  cent  price? 

Q.  Yes,  when  it  was  8  cents  at  Windsor  and  9  cents  at  East  Wind- 
sor Hill  on  the  other  side  of  the  Eiver. — A.  I  couldnt  say. 

Q.  You  couldnt  say?— A.  I  can  swear  though  that  when  I  was 
there  I  saw  the  tank  wagons  myself,  and  that  wagon  came  from 
Hartford. 

Q.  And  the  price  then  was  9  cents? — ^A.  Yes  sir. 
Q.  Now,  you  have  said  that  several  times,  but  you  name  us  a  time 
here  when  the  price  at  Windsor  was  8  cents. — A.  Yes  sir. 
3745        Q.  Now  that  was  afterwards? — ^A.  Yes  sir. 

Q.  I  want  to  know  whether  you  know,  or  not,  that  at  that 
time  the  oil  was  brought  to  Windsor  from  the  Standard  Oil's  tank 
station  at  Windsor  Lock  ? — A.  I  dont  know. 

Q.  And  whether  the  oil  to  East  Windsor  Hill  was  not  brought 
from  Hartford? — A.  I  know  that  the  East  Windsor  Hill  is  being 
brought  now  from  Hartford. 

Q.  Wasnt  it  then?— A.  East  Windsor  Hill? 

Q.  When  you  fix  the  time  that  one  price  was  8  cents  and  the  other 
9  cents,  do  you  know  whether  as  a  matter  of  fact  East  Windsor  Hill 
was  supplied  from  Hartford  and  Windsor  itself  from  Windsor 
Lock? — ^A.  All  I  know  is  that  they  were  both  supplied  from  the 
same  place.  What  they  did  after  they  dropped  to  8  cents,  I  dont 
know  anything  about  that;  I  dont  know  where  it  came  from.  That 
is,  I  saw  the  tank  wagon  there  when  it  was  9  cents,  that  it  came  from 
Hartford,  and  where  they  got  it  after  that  I  dont  know. 

Q.  What  was  the  price  at  East  Windsor  Hill  then  ? — A.  Nine  cents. 
Q.  Both  the  same  ? — A.  Both  the  same  time. 
Q.  Both  the  same  time  ? — A.  Yes  sir. 

Mr.  MoEEisoN.  Do  we  understand  him  right — that  the  price  at 
East  Windsor  Hill  and  Windsor  at  this  time  was  the  same,  or  one 

was  8  and  the  other  9  ? 
3746        Witness.  Well,  that  was  after  I  sold  the  oil  in  Windsor., 
They  were  both  the  same  when  I  first  went  down  the  river. 
Q.  Both  9  cents? — A.  Both  9  cents,  yes  sir. 
Q.  And  both  supplied  from  Hartford  ? — A.  Yes  sir. 
Q.  That  is  what  you  say? — A.  Yes  sir. 

Q.  Do  you  know  that  after  that  the  supply  of  Windsor  came  from 
near  by,  from  Windsor  Lock  ? — A.  I  dont  know. 
Q.  You  dont  know — A.  No  sir. 
Q.  When  the  price  was  made  8  cents  there  ? — ^A.  No,  I  dont  know. 
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Q.  You  dont  know  the  connection  between  those  facts? — A.  No 

sir. 

Q.  How  far  is  Windsor  from  Windsor  Lock?— A.  Windsor? 
Well,  as  I  said  before,  I  judge  about  5  miles— 4  or  five  miles. 

Q.  How  far  is  East  Windsor  Hill  from  Hartford?— A.  I  judge 
about  nearly  the  same  distance— Or  I  mean  from  East  Hartford.  I 
dont  know  the  distance.     Let  me  see. 

Q.  Isnt  it  ten  miles  from  East  Windsor  Hill  to  Hartford— nine  or 
ten  miles? — A.  No,  I  dont  think  it  is;  I  think  it  is  only  about  six 
miles. 

Q.  Well,  we  can  get  that.  If  East  Windsor  Hill  was  supplied 
from  Windsor  Lock,  the  river  would  have  to  be  crossed,  would  it  not 
by  the  wagons? — A.  How  is  that? 

Q.  If  East  Windsor  Hill,   which   is   on   one   side   of  the   Con- 
necticut Eiver  was  supplied  from  Windsor  Lock,  which  is 
^747     on  the  other  side  of  the  Connecticut  Eiver,  the  wagons  would 
have  to  cross  the  Eiver  by  the  bridge? — A.  Yes  sir. 
Q.  There  is  a  toll  of  50  cents  a  wagon  both  ways,  isnt  there?— 
A.  Twenty-five  cents,  I  think,  each  way. 

Q.  Is  it  25  or  50  each  way  ? — A.  Twenty-five. 
Q.  You   are   sure?— A.  Yes   sir.    But  it  could  be   drawn   from 
Thompsonville.     They  have  a  station  in  Thompsonville  on  the  east 
gide. 

Q.  And  where  is  Thompsonville  ? — A.  Thompsonville  is  about  ten 
miles. 

Q.  Then,  that  is  farther  away  than  Hartford  ?— A.  Yes  sir.  , 
Q.  So  it  is  drawn  to  East  Windsor  Hill  from  Hartford?— A.  It  is 
drawn  to  East  Windsor  Hill  from  Hartford. 

Q.  There  is  no  use  drawing  it  from  Thompsonville ;  that  is  a  longer 
distance,  isnt  it  ? — A.  Yes  sir. 

Q.  So  East  Windsor  Hill  is  supplied  from  Hartford.  That  is  so, 
isnt  it,  Mr.  Hisgen  ? — A.  East  Windsor  Hill  ? 

Q.  Yes,  is  supplied  from  Hartford? — A.  That  is  the  nearest  sta- 
tion, yes  sir. 

Q.  Dont  you  know  it  is  supplied  from  there? — A.  East  Windsor 
Hill? 

Q.  Yes. — A.  Yes,  I  know  that  is  supplied  from  there. 
Q.  Now,  dont  you  know  that  Windsor  is  supplied  from  Windsor 
Lock  ? — A.  No  sir,  I  do  not. 

Q.  That  you  dont  know  ? — A.  No  sir. 
3748        Q.  But  you  would  not  supply  Windsor  from  Thompsonville 
in  preference  to  Windsor  Lock,  would  you  ? — A.  I  dont  know 
what  the  arrangement  is  to  Windsor. 

Q.  Well,  I  say  you,  looking  at  the  situation,  would  not  draw  oil 
ten  miles  from  Thompsonville  and  then  cross  the  river  to  Windsor, 
instead  of  drawing  the  oil  for  Windsor  from  Windsor  Lock,  would 
you — on  the  same  side  of  the  river  and  a  shorter  distance  ?  AVliat  do 
you  say  to  that? — A.  You  ask  me  what  we  would  do  if  we  were  in 
the 
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Q.  No,  I  ask  you  what  you  would  do  in  the  conduct  of  the  business. 
You  said  they  could  draw  it  from  Thompsonville  for  Windsor,  or 
from  East  Windsor  Hill— A.  East  Windsor  Hill. 

Q.  Well,  you  wouldnt  draw  oil  from  Thompsonville  for  Windsor 
across  the  river,  when  you  could  get  your  oil  from  Windsor  Lock  ? — 
A.  No,  you  dont  have  to  cross  the  river  to  East  Windsor  from 
Thompsonville ;  it  is  on  the  same 

Q.  No,  I  am  talking  about  Windsor.  You  wouldnt  draw  the  oil 
from  Thompsonville  for  Windsor  ? — A.  No. 

Q.  If  you  could  get  it  from  Windsor  Lock  ? — A.  No,  I  dont  think 
we  would,  as  far  as  we  are  concerned. 

Q.  Now,  you  mentioned  various  of  these  river  places;  you  men- 
tioned CoUinsville,  and  Tariffville,  and  Windsor  Lock,  and  East 
Windsor.  In  those  places  along  through  these  years  has  not  the  price 
of  oil  been  changed  ?  I  mean  the  Standard's  price  of  oil  ? — A. 
3Y49  I  dont  know  what  they  were  before  we  went  into  the  territory. 
Q.  Well,  since  you  went  into  the  territory  have  not  the  prices 
in  all  of  these  places  varied  ? — A.  Yes  sir. 

Q.  Do  you  know  between  what  ranges? — A.  I  found  that  it  made 
very  little  difference  which  way  the  oil  came  from  or  what  there  was 
to  it.  The  price  has  always  varied  under  us ;  that  is,  they  were  un- 
der us. 

Q.  I  am  not  talking  about  whether  you  were  under  or  over.  What 
I  am  talking  about  is  this:  You  went  into  what  you  call  those  river 
towns  along  in  1901  or  1902  ? — A.  Yes  sir. 

Q.  And  you  have  been  there  ever  since  ? — A.  Yes  sir. 

Q.  Selling  oil?— A.  Yes  sir. 

Q.  They  are  mainly  small  towns,  are  they  not  ? — A.  Yes  sir. 

Q.  An  average  population  of  about  how  many? — A.  Oh,  they  are 
small. 

Q.  Fifteen  hundred  ? — A.  Oh,  more  than  that. 

Q.  Two  thousand  or  so  ?^-A.  Yes,  somewhere  along  there. 

Q.  And  with  how  many  dealers,  on  an  average,  in  each  place  ? — A. 
Three  or  four  or  five. 

Q.  Three  or  four  dealers  in  each  place  ? — A.  Yes  sir. 

Q.  And  you  have  gone  in  there  to  get  whatever  business  you 
could? — A.  Yes  sir. 

Q.  And  to  make  a  price  that  would  get  it  ?— A.  Well,  we  give  them 
our  price,  whatever  that  was. 

Q.  If  you  sold  them  at  the  price  you  made,  they  were  getting 
3750    your  price;  there  is  no  doubt  about  that,  is  there? — A.  Well, 
we  were  getting  our  price,  yes  sir. 

Q.  You  were  getting  your  price  ? — A.  Yes  sir. 

Q.  Now,  you  have  been  selling  during  1902,  1903,  1904,  1905,  1906 
and  1907  in  those  towns,  havent  you  ?— A.  Yes  sir. 

Q.  And  hasnt  the  Standard's  price  and  your  price  varied  in  those 
towns  from  time  to  time?— A.  Well,  our  price  has  varied. 

Q.  Hasnt  their  price  varied  ? — A.  It  is  hard  to  keep  track  of  them. 
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Q.  It  varies  so  much. — A.  Well,  they  may  vary.  We  never  take 
anything  on  the  surface,  understand. 

Q.  Well,  I  dont  know  what  that  means. — A.  Their  open  price  va- 
ried, yes  sir. 

Q.  Their  open  price  varies? — A.  Yes  sir. 

Q.  And  in  each  of  these  places?  Take  a  place  like  Windsor  for 
instance;  there  is  not  one  fixed  price  there  that  goes  on  year  in  and 
year  out,  is  there? — A.  It  all  depends  on  whether  there  is  competition 
there  or  not. 

Q.  I  am  talking  about  the  facts  as  they  were.  I  dont  know 
whether  you  call  yourself  competition  or  whether  you  dont.  I  am 
talking  about  the  facts  as  they  were,  as  they  have  been  in  those 
places. — A.  Well,  I  am  satisfied  if  we  had  not  sold  oil  in  Windsor 
at  the  same  price  that  the  Standard  sold  the  oil  it  would  not  be  at 
8  cents  today. 

Q.  Well,  have  I  asked  that  question? — A.  No.     You  asked 

3751  me  if  they  varied. 

Q.  Have  I  asked  you  that  question? — A.  You  asked  me  if 
the  prices  varied. 

Q.  I  might  not  take  the  same  view  of  your  own  importance  as  you 
do,  so  I  dont  ask  you  that  question.  What  I  asked  you  was  has  the 
open  price  of  oil  during  those  years  varied  from  time  to  time,  during 
the  years? — A.  Yes  sir. 

Q.  And  that  is  true  of  each  of  those  towns  ? — A.  Yes  sir. 

Q.  And  between  what  fig-ures  has  it  varied,  during  1902,  1903, 
1904, 1905,  1906,  and  1907?— A.  Our  price  varied  from  7^  to  8|. 

Q.  And  the  Standard's  price,  what  has  it  varied  from  ? — A.  Theirs 
was  from  7  to  8. 

Q.  Has  varied? — A.  Yes  sir. 

Q.  And  so  you  say,  according  to  that,  that  you  take  Windsor, 
Windsor  Lock,  East  Windsor  Hill,  and  other  places  where  you  have 
sold,  the  only  variation  in  the  open  price  on  the  part  of  the  Standard 
has  been  from  7  to  8  cents? — .  Seven  to  9. 

Q.  Seven  to  9  cents. — A.  They  are  getting  9  now  in  East  Windsor 
HiU. 

Q.  From  7  to  9  cents?— A.  Yes. 

Q.  And  your  variation  has  been  between A.  They  never  sold — 

dont  misunderstand  me — they  never  sold  oil  in  East  Windsor  Hill, 
to  my  recollection,  at  less  than  9  cents. 

Q.  Well,  barring  East  Windsor  Hill.— A.  Yes. 

3752  Q.  Now  then,  the  other  places  you  say  the  range  in  their 
price  has  been  from  7  to  8  cents  ? — A.  Yes  sir. 

Q.  During  those  years? — A.  Yes  sir. 

Q.  And  your  price  has  been  what? — A.  Our  price  has  been  from 
7-J  to  8J.    We  raised  our  price  to  8|-. 

Q.  From  7^  to  8^?— A.  Yes  sir. 

Q.  And  that  is  delivered  ? — A.  That  is  delivered,  yes  sir.  That  is 
from  our  tank  wagon. 

Q.  From  your  tank  wagon? — A.  Yes  sir. 
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Q.  That  has  been  your  condition;  that  has  been  the  condition  of 
those  markets  during  all  those  years? — A.  Yes  sir.  But  we  dont 
deliver  from  our  wagons.  We  may  possibly  deliver,  but  up  until  the 
time  we  have  never  delivered  oil  from  our  tank  wagons  either  in  East 
Windsor  Hill  or  Windsor. 

Q.  Or  Windsor  ? — A.  Or  Windsor,  no  sir. 

Q.  And  the  price  there  has  been  8  cents? — A.  Our  price  has  been 
9  cents. 

Q.  In  Windsor? — A.  In  Windsor,  and  East  Windsor  BQU  it  has 
been  9  cents. 

Q.  In  both  places? — A.  Yes. 

Q.  I  thought  you  said  one  was  8  and  the  other A.  That  was 

before  we  went  in  there  with  our  barrels. 

Q.  Before  you  went  in  there  they  were  both  9  cents? — A.  Yes  sir. 
Q.  And  since  you  have  gone  in  there  one  is  8  cents  and  the 
3753     other  is  9  cents. — A.  Yes  sir. 

Q.  What  sort  of  a  place  is  Collins ville  ?— A.  CoUinsville  is 
a  town  in  Connecticut. 

Q.  How  big  a  place? — A.  I  should  judge  it  would  be  about  2500 
to  3000. 

Q.  How  many  dealers  there  ? — A.  I  dont  know. 
Q.  You  dont  know  at  all?     Have  never  been  there?— A.  Yes,  I 
have  been  there. 

Q.  How  often?— A.  I  have  been  there  lately,  I  have  passed 
through  there,  and  called  on  one  of  the  dealers  there. 

Q.  How  often  have  you  been  in  CoUinsville  ?— A.  I  have  been 
in  CoUinsville  half  a  dozen  times.  I  can  teU  you  pretty  nearly  how 
many  dealers.    There  are  four  or  five  I  think. 

Q.  How  big  a  place  is  Tariffville  ?— A.  That  is  a  smaUer  town. 
Q.  How  big?— A.  I  couldnt  tell  you  just  exactly. 
Q.  Well  about?— A.  Possibly  seven  or  eight  hundred,  eight  or 
nine  hundred. 

Q.  And  who  are  the  dealers  there?— A.  At  the  time  we  were  doing 
business  there  there  was  Mr.  Edward  T.  Sanford,  a  man  by  the  name 
of  Smith,  and  there  is  a  gentleman  by  the  name  of  Mr.  Cole,  and  one 
or  two  Polish  stores  that  I  couldnt  pronounce  the  name. 

Q.  Now,  what  you  ever  learned  about  what  the  Standard  did  with 
those  people  was  what  people  told  you?— A.  Yes. 

Q.  That  is  all  the  knowledge  you  have?— A.  Yes  sir. 
3754        Q.  AU  the  information  that  you  have?— A.  Yes  sir. 
Q.  That  is  true  of  aU  those  places?— A.  Yes  sir. 
Q    So  that  your  testimony  as  to  the  transactions  of  the  Standard, 
to  whom  it  sold,  and  what  it  had  sold  for,  was  what  those  people  told 
you?— A.  Yes,  what  we  saw,  the  slips.  ,       „      .     ,r 


Q.'  WeU,  the  slips  are  of  specific  transactions,  arent  they?- 


sir. 


Q  Now  let  me  take  a  look  at  those  slips.  I  show  you  one  which  is 
marked  Exhibit  639,  which  gives  as  a  date— it  is  a  Springfield  sale, 
isnt  it— a  Springfield  sale  of  March  4,  1906,  100  gallons  at  7  cents— 


1874 


HISGEK-. 


$7.00.  I  call  your  attention  to  the  year,  and  ask  you  if  that  has  not 
been  changed  from  "  7  "  to  "  6  "—from  1907  to  1906  ?— A.  No  sir  that 
is  just  exactly  the  way  I  got  it.  ' 

Q.  I  ask  you  just  to  look  at  it  and  see  if  there  is  not  a  "  7  "  after 
the  "  6  ".—A.  Well,  I  never 

Q.  Now,  I  will  ask  you  that  after.  I  am  not  saying  that  you  did 
I  am  asking  you  if  there  is  not  a  "  7  "  under  that  "  6."— A.  Well  I 
cant  see  it.  ' 

Q.  You  cant  see  it  ?— A.  I  cant  see  it,  no  sir. 

Q.  You  didnt  change  it A.  No  sir. 

Q.  If  there  was? — A.  No  sir. 

Mr.  Graves.     It  looks  like  a  "  2  "  to  me. 

Mr.  MiLBUEN.     It  is  "  7  ". 

Q.  I  show  you  one  which  is  dated  "  W.  L.  January  6,  1908  " 
3765  and  on  a  line  there  is  "  Name."  There  seems  to  be— well,  it  is 
very  difficult  to  make  out;  and  on  the—"  Place  "  is  "  Windsor," 
and  I  will  ask  you  to  look  at  it  and  see  if  the  name  of  both  the  party 
and  the  place  has  not  been  erased  and  other  names  put  in?— A.  No 
sir,  that 

Q.  Look  at  it  and  see  if  both  the  name  of  the  party  and  the  name  of 
the  place  have  not  been  erased  there  and  new  names  put  over  them.— 
A.  Well,  has  the  price  been  erased  ? 

Q.  I  am  not  talking  about  the  price ;  I  am  talking  about  the  name 
and  the  place—"  Windsor."  Hasnt  that  been  erased  ?— A.  I  can  read 
it.     It  is  Garvin  Bros. — just  simply  "  Garvin." 

Q.  Look  and  see  if  the  name  of  the  party  and  the  name  of  the  place 
have  not  been  erased  and  "  Garvin  Bros."  and  "  Windsor  "  written 
in.     I  dont  know. — A.  I  cant  see  it. 

Q.  You  cant  see  it? — A.  No. 

Q.  You  didnt  do  that?— A.  No. 

Q.  Now,  refer  to  Exhibit  638,  which  is  the  contract  with  Sanford. 
Where  did  you  get  that?— A.  I  got  that  from  Sanford. 

Q.  That  is  dated  March  7,  1905,  is  it  not?— A.  Yes  sir. 

Q.  And  that  is  a  sale  of  a  thousand  gallons  at  8^  cents,  is  it  not?— 
A.  Yes  sir. 

Q.  With  a  provision  that  if  the  price  were  lower  at  Hartford,  the 

contract  price  was  to  go  lower.     Now,  that  contract  appears  to  have 

been  made  by  one  Evans,  traveling  from  Providence,  is  that 

3756  it^at  Tanffville,  Connecticut,  doesnt  it?— A.  Yes  sir. 

Q.  Will  you  swear  that  the  price  of  oil,  the  open  price  of 
oil,  at  that  date,  at  Tariffville  was  not  8^  cents?— A.  Well   the  first 

business ' 

Q.  No. — A.  No,  I  cant  swear  just  what  the  price  was. 

Q.  You  can't  swear  it  was  not  8^  cents  at  Tariffville  ?— A.  No. 

Q.  On  the  day  of  that  contract  ?— A.  No. 

Q.  You  wont  swear  that,  will  you  ? — A.  No  sir. 

3757  Q.  You  spoke  of  a  transaction  between  the  American  Writ- 
ing Paper  Co.  and  the  Standard  Oil  Co.,  didn't  you?— A.  Yes 

sir. 
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Q.  Do  you  know  anything  about  that  excepting  what  somebody 

told  you? — A.  I  know 

'  Q.  Did  you  have  any  transaction,  dealings,  with  any  Standard 
Oil  person  in  connection  with  that  matter  ? — A.  No  sir. 

Q.  What  you  know  is  what  you  were  told  by  some  officer  or  officers 
of  the  American  Writing  Paper  Co. «— A.  Yes  sir,  and  what  I  saw 
in  the  correspondence  that  took  place  between  the  Standard  Oil  Co. 
and  the  American  Writing  Paper  Co. 

Q.  Yes— your  information  in  regard  to  that  matter  is  based  on 
what  you  were  told  by  an  officer  or  officers  of  the  American  Writing 
paper  Co.  and  letters  that  you  saw  ? — A.  Yes  sir. 
Q.  That  is  all,  isn't  it?— A.  Yes  sir. 

Q.  And  it  does  business  with  the  Standard  Oil  Co.,  doesnt  iti— 
jk     'Y'as  Sir. 

Q.  Has  for  years  since  then?— A.  Yes  sir— at  a  lower  price  than  we 
could  sell  them. 

Q.  Did  I  ask  you  that?— A.  No.  -,         i    .  .u 

Q  Will  you  swear  of  any  price,  of  your  own  knowledge,  that  the 
American  Writing  Paper  Co.  has  paid  the  Standard  Oil  Co.  since 

that  transaction?— A.  Yes  sir,  I  know  that  their 

Q   Who  told  you  what  the  price  was?— A.  The  auditor. 
Q   The  auditor  of  the  American  Writing  Paper  Co.?— A.  Yes  sir. 
Q.  Well,  isn't  that  "somebody"  telling  you?     Your  only  knowl- 
edge is  what  you  have  been  told,  isn't  it? — A.  Yes  sir. 
3758        Q.  That  is  all.     You  had  no  connection  with  the  trans- 
action—you didn't  make  any  bargain  with  the  Standard  Oil 
Co.  for  the  American  Writing  Paper  Co.  ?— A.  No. 

Q.  So  all  you  know  about  it  is  what  you  have  been  told<— A.  Yes 

^' Q  You  spoke  something  about  Hyannis-and  I  think  my  friend 
here  placed  it  on  the  coast.  Do  you  know  where  Hyanms  is?-A. 
Down  on  the  cape. 

Q.  Cape  Cod?— A.  Yes  sir.  ,      ,     ,     ^  f  ^-u 

Q  And  something  also  was  said  about  the  tank  steamers  of  the 
Standard  Oil.  Do  you  know  whether  they  could  get  to  Hyanms  or 
not« — A.  I  suppose  they  can.  .  „      ,    ,,7  n    .r, 

Q  How  do  you  think  they  would  get  to  Hyannis?-A.  Well,  they 
could  possibly  pipe  their  oil  to  Hyannis.    I  have  never  been  there, 

"q.  No,  but  I  mean  by  tank  steamer,  how  would  they  get A.  I 

*^°Q*  You^don't  know  where  they  would  have  to  take  their  oil  to 
get  it  to  Hyannis,  do  you?-A.  No  sir.  0     x    t  knnw  U  is 

Q.  You  don't  know  anything  about  it,  do  you?-A.  Tknow  it  is 
in  the  neighborhood  of  the  coast.  v  j      -^i, 

O  But  you  don't  know  how  Hyannis  would  be  supplied  with 
oil?— A.  No.  It  would  be  supplied,  however,  from  the  New  i.ng- 
land  coast,  that  is,  from  the  coast. 


1^'^  HISGBIT. 


Q.  It  would  be  supplied  somewhere  from  some  New  England  town 

on   the   coast;    those   are   the   probabilities,    aren't   theT«— A   Yp« 

sir.  J  •        •   xt» 

Q.  I  will  ask  you  here,  as  I  think  of  it:  some  difference  is 
made  m  a  price,  is  it  not,  to  a  peddler  and  to  dealers?— A.  Yes 


sir. 
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Q.  About  how  much  per  gallon?— A.  Usually  half  a  cent 
y.  Half  a  cent  a  gallon.    The  peddler  pays  less  than  the  dealer  «_ 
A.  Yes  sir. 

Q.  Because  he  comes  and  gets  it? — A.  Yes  sir. 
Q.  Do  you  know  L.  B.  Whipple?— A.  Yes  sir.' 
Q.  He  was  a  party  in  one  of  those  tickets  that  we  were  talking 
about  this  morning?— A.  Yes  sir.  ^ 

Q.  Is  he  a  peddler? — A.  Yes  sir. 

^;/?.'  !ft^e  regular  price  was  7^  cents,  his  price  would  be  7  cents 
wouldn't  it? — ^A.  Yes  sir.  ' 

?XT°/^  ^""T  nothing  about  any  transactions  between  the  Stand- 
ard Uil  Co  and  other  parties,  dealers  in  oil,  with  respect  to  the  terms 
of  the  goods  sold  to  them,  excepting  what  has  been  told  you  by  the 
people  who  bought,  or  in  some  instances,  of  having  seen  these  tick- 
ets^— A.  And  by  affidavits. 

Q.  Well,  I  mean,  or  writings  on  their  part?- A.  Yes. 

Q.  Or  information  derived  in  that  way  ?— A.  Yes  sir. 

Q.  Affidavits,  that  is,  of  customers.— A.  Yes. 

Q.  Of  people  who  have  dealt  with  them?— A.  Yes  sir. 

Q.  And  that  is  how  you  have  obtained  your  information  on  which 
you  can  state  anything  that  the  Standard  Oil  Co.  has  done  with  re- 
spect to  other  people;  that  is  true,  Mr.  Hisgen?— A.  Yes  sir 
o^an  ^\  ^""^  ^°V  ^P'^^^  °^ ""  transaction  when  Cordner  bought  out 
3760  a  peddler  by  the  name  of  Carpenter-your  getting  around  there 
to  collect  $50.  1  ou  said  that  you  went  to  the  office  where  the 
transaction  was  closed,  and  you  found  there  the  Standard  Oil  Co  's 
awyer  from  New  York.  Now  will  you  swear  that  there  was  present 
there  any  lawyer  of  the  Standard  Oil  Co.?-A.  Well,  the  way  I  got 
my  information ■'      ^ 

,y.\f°'I''''^^^^'''^  'T'^f  ^^^^  anybody  told  you.-A.  Well,  I  knew 
the  Standard  Oil  Co.'s  lawyer  was  there,  because  I  asked  4ho  this 
gentleman  was,  and  they  told  me  that  he  was  the  Standard  Oil  Co.'s 
lawyer  from  New  York.     I  saw  him  there. 

Q.  Now  I  wanted  to  know,  not  what  anybody  told  vou.     You  were 
smart  m  roUing  it  off  there.     You  know  that  I  wasn't  asking  you 

quSo^r'"'''''''  ^""^  ''''^'  ''''^  ^*'''  ^'■^"'''^  '*'  "'■  ^^"^  y''"  ^""^"g 

Mr.  MiLBUEN.  No,  I  am  reprimanding  him 

Mr.  Morrison.  Don't  you  believe  what  the  man  told  him? 

Mr.  MiLBmtN.  I  don't  believe  the  man  ever  told  him  any  such  thing. 

Mr.  Morrison.  Well  then  you  had  better  take  the  witness  stand 
and  give  your  opinion  about  it. 
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Q.  Who  was  he?     What  was  his  name? — A.  I  didn't  learn  his 
name. 

Q.  You  can't  tell  who  the  man  was  ? — A.  No. 
Q.  Who  were  present  there  at  that  time  ? — A.  Why,  there  was  Mr. 
Kimball,  Mr.  Cordner,  Mr.  Carpenter,  Mr.  Carpenter's  lawyer,  and 

this  lawyer  from  New  York. 
3761         Q.  Now  then,  will  you  swear — I  am  not  asking  now  what 
anybody  told  you — will  you  swear  now,  of  your  own  knowl- 
edge, that  there  was  any  lawyer  there  of  the  Standard  Oil  Co.  from 
New  York — of  your  own  knowledge? 

Mr.  MoEEisoN.  He  has  told  you  what  his  knowledge  was. 
Mr.  MiLBTJHN.  Now,  Mr.  Morrison,  I  have  a  right  to  an  answer  to 
that  question. 

Witness.  The  parties  that  were  in  the  deal  told  me 

Q.  No — of  your  own  knowledge.  You  know  the  difference  be- 
tween your  own  knowledge  and  what  somebody  has  told  you,  don't 
you? — A.  Yes  sir.  The  parties  to  this  deal  told  me  that  that  was  the 
Standard  Oil  Co.'s  lawyer  from  New  York. 

Q.  Now,  you  have  said  that  already. — A.  Well,  that  is  all  I  know 
about  it. 

Q.  Mr.  Hisgen,  do  you  know  the  difference  between  information 
that  somebody  has  given  you  and  what  you  have  seen  and  done  your- 
self ?     Do  you  know  the  difference? — A.  Yes 

Q.  Now  wait  a  moment.     Do  you  know  the  difference  ? 
Mr.  MoEKisoN.  You  don't  know  that  that  is  Mr.  Milburn,  do  you? 
Witness.  No,  somebody  has  told  me  it  was. 

Q.  Well,  wait  a  minute.  Do  you  know  the  difference  between  what 
you  have  seen  and  what  you  have  done  yourself,  and  what  somebody 
has  told  you  they  did  or  what  they  said?  Do  you  know  the  differ- 
ence between  those  things? — A.  Well 

Q.  Well,  I  will  put  it  this  way,  if  that  is  difficult:  Do  you  know 
anything  about  who  that  man  was,  but  what  somebody  told  you  there 

that  day?— A.  No. 
3762        Q.  Now  who  told  you  who  he  was?— A.  Why,  Mr.  Towne. 
Q.  Who  was  Mr.  Towne? — A.  He  was  the  man  that  held 
the  mortgage  on  this  business. 

Q.  Towne?— A.  Mr.  Towne,  yes  sir. 

Q.  Well  I  never  heard  of  him  before.  You  didn't  state  him 
as  being  one  of  the  people  who  were  present.— A.  Well,  Mr.  Towne 

was  there. 

Q.  Mr.  Towne?— A.  Yes  sir. 

Q.  Now  let's  see  who  Mr.  Towne  is.    What  are  his  initials?— 

A.  H. 

Q.  Where  does  he  live?— A.  Springfield. 
Q.  Is  he  a  lawyer?— A.  No  sir. 

Q.  He  owned  that  mortgage?— A.  He  owned  the  mortgage  on  the 
business  that  he  had  sold  out  to  Mr.  Carpenter. 
Q.  On  Carpenter's  business?— A.  Yes  sir. 
Q.  So  he  was  present?— A.  He  was  present,  yes  sir. 
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Q.  And  he  is  the  man  who  told  you  ? — A.  Yes  sir.  He  worked  for 
the  Standard  Oil  Co.  formerly. 

Q.  Well,  did  I  ask  you?— A.  No. 

Q.  Well,  do  you  think  it  is  proper  to  answer  questions  when  I 
don't  ask  them?— A.  No,  but  I  supposed  that  he  ought  to  know. 

Q.  No,  but  do  you  think  it  is  proper  to  keep  continually  answering 
questions  that  I  have  not  put  ? 

Mr.  MoEEisoN.  That  is  objected  to  as  imrnaterial. 

Mr.  MiLBTjEN.  Well,  I  am  going  to  put  that  question. 

A.  Well,  I  am  not  very  well  acquainted  with  the  propriety  of  a 
witness,  counsel. 

3763  Q.  You  are  pretty  well  acquainted  with  what  you  think 
will  help  your  view  of  the  case,  aren't  you  ? — A.  Well,  I  have 

tried  to  give  my  testimony  as  I  see  it, 

Q.  Well,  you  are  pretty  well  acquainted  with  what  you  think  will 
help  your  side  of  the  case ;  isn't  that  so,  Mr.  Hisgen  ? 

Mr.  Morrison.  That  is  objected  to  as  immaterial. 

A.  I  give  my  testimony  as  I  know  it,  and  I  do  the  very  best  I  ca,n, 
yes  sir. 

Q.  Well,  you  are  pretty  well  acquainted  with  what  you  think  will 
help  your  side  of  the  case,  aren't  you  ? 

Mr.  Morrison.  That  is  objected  to  as  immaterial. 

A.  We  have  no  suit  against  the  Standard  Oil  Co. 

Q.  No— but  I  call  that  your  side  of  the  case.  I  call  the  govern- 
ment's side  your  side  of  the  case.— A.  We  were  subpcsnaed  here  by 
the  government,  and  we  are  here  to  give  our  testimony— or  my 
testimony. 

Q.  Have  I  asked  you  who  subpoenaed  you?— A.  You  seem  to  think 
that  it  is  our  case — that  we  are  bringing  this  case. 

Q.  Well,  I  naturally  think  you  are  very  much  interested  in  it.— 
A.  Yes. 

Q.  But  I  didn't  say  so.  Now  then,  let  me  ask  you— to  come  back- 
it  was  Mr.  Towne,  you  say,  who  told  you  who  that  was.— A.  Yes  sir. 

Q.  You  don't  remember  the  man's  name,  and  all  you  Imow  is  what 
Towne  told  you  ? — A.  Yes  sir. 

Q.  Now  will  you  swear  that  the  Standard  Oil  Co.  has  any 

3764  interest  whatsoever  in  Mr.  Cordner's  business?     Yes  or  no. 

Mr.  Morrison.  Answer  it  as  you  please. 

A.  Well,  to  the  best  of  my  judgment,  I  believe  that  the  Standard 
Oil  Co.  owns  his  business. 

Q.  Now  will  you  swear  here  positively 

A.  That  is  the  best  of  my  judgment. 

Q.  Now  let  me  ask  you  to  answer  my  question.  Will  you  swear 
positively  that  it  has  or  has  not?— A.  That  is  the  best  of  my  judg- 
ment, sir.    That  is  an  answer  to  the  question. 

Q.  Well,  I  am  going  to  have  an  answer  to  my  question,  or  I  will 
take  you  before  a  court.  Will  you  swear  positively  that  it  has  or 
has  not  ? — A.  I  can't  swear  positively. 

Q.  No.  Will  you  swear  that  Mr.  Kimball  has  any  connection  with 
the  Standard  Oil  Co.,  excepting  as  he  may  sell  what  he  deals  in  to  it, 
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with  other  people?  Will  you  swear  that  he  has  any  connection  with 
them  excepting  as  he  may  deal  with  them  ? — A.  Well,  from  the  indi- 
cations  

Q.  I  am  not  asking  now  for  "  indications."    I  am  asking  you- 


Mr.  Morrison.  Go  on  and  answer  the  question.  Don't  be  inter- 
rupted.   Finish  your  answer  and  stop. 

Q.  I  am  asking  you  whether  you  will  swear  positively — now  it 
will  shorten  it  to  answer  the  question — whether  you  will  swear  posi- 
tively, of  your  own  knowledge,  that  Mr.  Kimball  is  in  any  way  con- 
nected with  the  Standard  Oil  Co? — A.  Yes  sir. 

Q.  In  what  way? — A.  In  this  way:  They  had  a  station  down 

alongside  of  our  place  there,  and  he  was  the  man  that  wanted  to  sell' 

me — appointed  by  the  Standard  Oil  Co.  to  come  and  sell  that 

3765  station  to  us. 

Q.  Where  was  that? — A.  That  was  right  alongside  of  our 
present  station. 

Q.  When  was  that? — A.  That  was  when  we  first  started  in  there. 
There  was  an  oil  station  there — the  Babcock  station ;  they  had  a  plant 
there;  they  had  a  tank,  and  they  had  buildings  that  we  could  have 
used.  And  Mr.  Kimball  came  to  me  and  told  me  that  he  was  repre- 
senting the  Standard  Oil  Co.,  and  wanted  me  to  give  him  a  price  on 
what  we  would  pay  for  it. 

Q.  In  what  year  was  this  ? — A.  That  was  in  1903  I  think. 

Q.  In  1903?— A.  In  1903,  yes. 

Q.  Where  you  are  now  ? — A.  Yes  sir. 

Q.  Still  another  station? — A.  That  was  the  last  independent  oil 
station  that  was  in  Springfield  until  we  came  there. 

Q.  Well,  is  that  where  you  are  in  Springfield,  at  the  present 
time? — A.  In  West  Springfield. 

Q.  That  is  where  you  are  at  the  present  time?— A.  In  West  Spring- 
field, yes  sir.  And  this  station  was  built  by  an  independent  concern, 
and  afterwards  was  bought  out  by  the  Standard  Oil  Co. 

Q.  I  suppose  this  is  what  you  have  been  told. 

Mr.  Morrison.  Go  on  with  your  answer. 

Q.  Is  this  what  you  have  been  told?— A.  No,  it  is  what  I  have  seen 

myself. 

Q.  You  saw  what  ? — A.  I  saw  the  station  there. 
Q.  Yes    but  do  you  know  anything  about  the  transaction  as  to 
the'  purchase  of  that  station,  but  what  you  have  been  told  by 

3766  somebody? A.  No,  I  have  seen  that  station  torn  down  and 

put  up  by  the  Standard  Oil  Co. 

Q.  Well,  you  said  it  was  bought  by  the  Standard  Oil  Co.  Now 
do  you  know  anything  about  who  bought  that  but  what  you  have  been 

tpld?— A.  No.  .    ,    ,1  • 

Q   No.    Now  then,  you  swear  positively  that  Mr.  Kimball  is  con- 
nected with  the  Standard  Oil  Co.?— A.  He  was  at  that  time.    He 
had  this  property  in  charge. 
Q.  In  1903?— A.  Yes. 
Q.  I  just  want  your  positive  testimony.— A.  Yes  sir,  yes  sir. 
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Q.  And  you  swear  positively A.  Yes  sir. 

Q.  That  he  was  connected  with  the  Standard  Oil  Co.  ?--A.  Yes. 

Q.  Now  then,  do  you  know  of  his  being  connected  in  any  way  with 
the  oil  business  of  the  Standard  Oil  Co.  in  the  sale  of  oil— positively 
of  your  own  knowledge? — A.  No. 

Q.  Now,  you  spoke  of  the  Jenney  Co.  and  somebody  from  that  com- 
pany appearing  before  the  committee— didn't  you?  and  then  that 
some  member  of  the  committee  made  inquiries?  You  know  nothing 
about  what  inquiries  he  made  excepting  as  you  were  told?— A.  Yes 


sir. 


Q.  Do  you  know  whether  the  Standard  Oil  Co.  has  any  interest 
in  the  Jenney  Co.  or  not?— A.  Only  from  the  report  of  this 

Q.  Do  you  know  of  your  own  knowledge? — A.  No,  only  the  re- 
port of  this  committee. 

Q.  Well,  we  have  heard  nothing  about  the  report  of  a  com- 
3767    mittee.— A.  Well,  doesn't  it  appear  to  you  that  if  the  Stand- 
ard Oil  Co. 

Q.  No,  don't  argue  with  me. 

Mr.  Morrison.  Well,  answer  the  question,  and  don't  be  interrupted. 

Mr.  MiLBURN.  Mr.  Morrison,  that  is  not  proper. 

Mr.  Morrison.  It  is  proper. 

Mr.  MiLBURN.  It  is  not  proper  when  a  witness  is 

Mr.  Morrison.  You  ask  a  question,  and  if  he  does  not  answer  to 
suit  you  you  break  in  on  him. 

Mr.  MiLBURN.  No,  but  I  don't  want  the  witness  to  catechise  me. 

Mr.  Morrison.  I  want  him  to  go  ahead  and  answer  the  question. 

Mr.  MiLBTiRN.  Now,  when  you  have  him,  you  can  fill  him  up  with 
all  the  hearsay  you  like,  but  I  don't  want  a  great  mass  of  hearsay; 
I  want  to  know  what  this  man  knows. 

Q.  Now  then,  do  you  know  whether  the  Standard  Oil  Co.  has  or 
ever  had  any  interest  in  the  Jenney  Co.— A.  I  never  looked  upon  their 
books. 

Q.  Do  you  know  ?    You  can  tell  me  ? — A.  No. 

Q.  Very  well.    Is  it  doing  business?— A.  Yes  sir. 

Q.  In  any  territory  where  you  are?— A.  Not  that  I  know  of. 
^^  Q.  You  spoke  of  an  incident  which  I  think  was  referred  to  as  the 
Spanish  war  "  incident,  where  I  believe  you  advertised  your  axle 
grease  as  a  cure  for  wounds — didn't  you. A.  Yes  sir. 

Q.  So  that  it  was  good,  not  only  to  make  the  wheels  go  round,  but 
to  help  out  the  injured? — A.  Yes  sir. 
3768         Q.  And  then  you  referred  to  somebody  who  told  the  people 
who  were  selling  your  axle  grease  as  a  cure  for  wounds,  that 
that  was  a  violation  of  the  law,  unless  stamped?— A.  Yes  sir. 

Q.  Now  do  you  know  anything  about  that  excepting  what  people 
told  you?— A.  Letters;  coming  in  contact  with  the  dealers. 

Q.  From  letters,  and  coming  in  contact^what  the  dealers  told 
you. — A.  Yes  sir. 

Q.  And  letters  to  the  dealers,  and  letters  from  the  dealers  to  vou«— 
A.    Yes  sir.  ■' 
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Q.  That  is  all  you  know  about  it? — A,  And  coming  in  personal 
contact  with  them. 

Q.  Well,  with  the  dealers? — A.  Yes  sir. 

Q.  You  would  go  in  and  see  a  dealer  ? — A.  Yes  sir. 

Q.  And  a  dealer  would  tell  you  something  ? — A.  Yes  sir. 

Q.  And  a  dealer  would  write  you  something;  and  then  you  come 
here  and  testify  to  the  things  that  were  told  you  and  that  were  writ- 
ten to  you;  that  is  so,  isn't  it? — A.  We  got  communications  both 
ways ;  from  my  own  personal  coming  in  contact,  and  letters. 

Q.  Precisely.  Sometimes  you;  would  have  a  conversation  with  a 
dealer? — A.  Yes  sir. 

Q.  And  then  sometimes  a  dealer  would  write  to  jou  ? — A.  Yes  sir. 

Q.  And  you  have  come  here  and  told  us  what  the  dealer  said  to 
you  and  what  the  dealer  wrote  to  you  ? — ^A.  Yes  sir. 

Q.  And  that  is  all  you  know  about  it — what  they  said  to  you  and 
wrote  to  you? — A.  Well,  I  know  that  they  wouldn't  sell  the  grease 
until  those  stamps  were  put  on. 

3769  Q.  But  I  say,  all  that  you  know  is  what  they  told  you ■ 

A.  Yes. 

Q.  As  you  have  described  here? — A.  Yes  sir. 

Q.  Well  now,  can  you  mention  anybody  that  ever  said  that  to  the 
dealer? — A.  Well,  it  has  been  about  ten  years  ago,  and  it  was  a  uni- 
versal proposition  all  through  the  territory. 

Q.  All  through  the  United  States? — A.  All  through  the  country, 
yes. 

Q.  Well,  have  you  finished  ? — A.  Why,  I  can  mention  a  wholesale 
firm.  Take  Mr.  Levi  &  Co.  of  Schenectady,  where  we  furnished 
stamps  to  put  on. 

Q.  You  are  not  quite  answering  what  I  asked,  but  then,  this  will 
do:  first,  give  me  the  names  of  any  dealers  who  told  you  about  this 
matter,  or  any  dealer  who  wrote  to  you  about  it. — A.  Well,  that  is 
one  instance  that  I  remember  quite  well.  But  in  fact,  as  I  said  before, 
the  universal 

Q.  Never  mind  abouit  the  general  proposition ;  let  me  have  names ; 
that  is  what  I  want.— A.  Well,  if  you  will  give  me  time  I  will  fur- 
nish them  to  you.     I  don't  remember  them  all  just  now. 

Q.  Yes — ^you  can  come  back  again  any  time.  I  thought  you  would 
know  now. — A.  I  have  a  stack  of  letters  that  high  (indicating)  that 
we  can  produce  in  evidence,  if  you  want  them. 

Q.  Well  now,  can  you  tell  me  anybody  who  said  to  you  or  wrote  to 
you  that  the  Standard  Oil  people  had  said  that?— A.  Mr.  Levi  was 
the  man  that  told  me  about  the 

Q.  Now,  you  have  given  us  Levi  of  Schenectady. — A.  Yes. 

Q.  Anybody  else  ? — A.  Well,  that  was  one ;  I  remember  that 

3770  distinctly. 

Q.  And  he  said  to  you,  or  wrote  to  you — which  ? — A.  I  went 
to  see  him,  and  he  asked  my  opinion  about  this  stamp  bi^siness,  and 
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told  me  that  he  had  been  warned  by  the  Standard  Oil  Co.'s  man  not 
to  sell  this  grease  without  a  stamp. 

Q.  Well,  I  ask  you  whether  he  told  you,  or  wrote  to  you;  that  is 
the  question  I  asked. — A.  No,  he  told  me  personally. 

Q.  Now,  he  told  you  that  a  Standard  Oil  man  had  notified  him  that 
it  could  not  be  sold  without  stamps? — A.  Yes  sir. 

Q.  As  a  medicine? — A.  Yes  sir. 

Q.  Did  he  tell  you  what  Standard  Oil  man? — A.  No,  he  simply 
said,  the  agent. 

Q.  I  want  any  name.  Can  you  give  me  the  name  of  anybody — 
agent  or  anything  else,  any  name  of  any  Standard  Oil  agent  or  em- 
ploye who  ever,  you  were  told,  said  that  to  anybody? — A.  Well,  it 
has  been  about  ten  years  and  I  don't  remember. 

Q.  You  can't  give  the  name,  can  you,  of  a  single  employee  or  agent 
of  the  Standard  Oil  Co.  who  was  reported  to  you  to  have  said  that  to 
any  dealer  ? — A.  The  name  of  the  Standard  Oil  Co.  ? 

Q.  Yes — you  can't  give  me  the  name  of  a  single  Standard  Oil 

employee A.  "  The.  agent  of  the  Standard  Oil  Co.,"  that  is  the 

remark  that  they  usually  made. 

Q.  But  I  just  want  to  come  right  down  now  as  to  whether  you  can 
tell  me  the  name  of  a  single  Standard  Oil  employee  that  was  ever 
reported  to  you  as  having  said  such  a  thing  to  any  dealer  in  your  axle 

grease. — A.  I  don't  remember. 
3771         Q.  Now    can    you    tell    the    name    of    any    Standard   Oil 
employee  who  was  so  reported  to  you  to  have  said  any  such 
thing? — A.  No  sir. 

Q.  You  spoke  of  a  conversation  with  Mr.  Tuthill,  in  which  (not  to 
go  all  over  it)  he  said  that  they  would  not  lose  any  of  their  gallonage. 
I  think  you  informed  him  that  you  came  from  Indiana,  near 
Missouri,  and  that  he  would  have  to  prove  it.  Now  when  was  that 
conversation? — A.  That  was  before  we  started  in  the  wholesale — just 
about  the  time  we  started  in  the  oil  business,  the  wholesale. 

Q.  That  has  been  one  of  your  favorite  stories  on  the  stump,  hasn't 
it?  You  have  told  that  a  good  many  times,  eh — just  in  that  lan- 
guage, eh? — A.  Well,  he  said  he  would  put  us  out  of  business,  put 
the  price  where  we  couldn't  meet  it. 

Q.  I  didn't  ask  you  what  you  said,  but  I  say  that  has  been  one  of 
your  favorite  stories  on  the  stump,  hasn't  it  ? — A.  Well,  I  have  told  it 
on  the  stump,  yes  sir. 

Q.  In  just  that  language  too,  eh?  about  coming  from  Indiana; 
always  got  that  in,  didn't  you  ? — A.  That  is  where  I  came  from. 

Q.  Well,  you  got  that  into  the  story,  didn't  you  ? — A.  Yes  sir. 

Q.  Well,  that  is  a  good  state.  Now  when  was  this  conversation? — 
A.  I  said  it  was  about  the  time  that  we  started  in  the  wholesale  busi- 
ness— we  were  about  to  start  in  the  wholesale  business. 

Q.  When  was  that? — A.  Well,  I  can't  state  just  the  exact  time. 
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Q.  About  1900  ?— A.  No,  it  wasn't  in  1900,  it  was  nineteen  hundred 

and 

Q.  This  wholesale  business,  where — in  Albany? — A.  No,  in 

3772  Springfield. 

Q.  The  end  of  1903,  or  the  early  part  of  1904?— A.  Yes, 
1903  or  1904,  when  this  conversation  took  place. 

Q.  And  you  had  been  engaged  in  the  oil  business,  in  the  wholesale 

business,   then,    for A.  No,   we   were  going   into  the  wholesale 

business. 

Q.  Yes,  but  you  had  been  in  Albany  ? — A.  Yes  sir. 

Q.  Engaged  in  the  wholesale  business  for  two  or  three  years? — 
A.  Yes  sir. 

Q.  And  where  was  this  conversation  had? — A.  In  the  building. 

Q.  What  building  ? — A.  In  the  Whitney  building. 

Q.  And  who  is  Mr.  Tuthill  ? — ^A.  He  is  the  agent  of  the  Standard 
Oil  Co. 

Q.  You  know  him  quite  well? — A.  Well,  when  I  first  knew  him 
he  had  a  whole  lot  of  hair  on  his  head,  and  he  had  a  little  mustache. 
He  is  a  little  bit  disguised  now,  but  I  still  remember  him. 

Q.  Something  like  some  of  these  tickets.  Well,  you  knew  him  at 
this  time,  did  you  ? — A.  Yes  sir,  I  knew  Mr.  Tuthill. 

Q.  And  was  anybody  else  present? — A.  No  sir. 

Q.  When  was  this  talk  with  Mr.  Aiken?— A.  That  was  in  1906. 

Q.  And  where  does  Mr.  Aiken  live? — A.  He  lives  in  Pittsfield. 

Q.  And  what  was  his  position  at  that  time? — A.  Manager  of  the 
Standard  Oil  Co.'s  station  there  at  Pittsfield. 

Q.  And  he  is  still,  is  he  ? — A.  Yes  sir,  I  suppose  so. 

Q.  You  don't  know  anything  to  the  contrary? — A.  No  sir. 

3773  Q.  And  according  to  your  recollection,  it  was  Mr.  Aiken 
who  said  the  things  that  you  have  testified  to,  about  his  honor 

not  allowing  him  to  remain  with  the  Standard  Oil  Co.  ? — ^A.  Yes  sir. 

Q.  According  to  your  recollection,  that  is  what  Mr.  Aiken  said  ? — 
A.  Yes  sir. 

Q.  You  were  there  to  hire  him  for  yourself? — A.  He  was  there  to 
hire  himself  out.    He  had  been  to  work  for 

Q.  Oh,  he  had  come  to  you  to  hire  himself  out.  Where  was  he? — 
A.  He  came  to  us  for 

Q.  WTiere  was  this  conversation?! — A.  At  our  hotel;  that  is,  the 
hotel  that  we  were  stopping  at ;  the  American  House. 

Q.  Well,  according  to  your  recollection,  the  story  that  you  told, 
about  the  effect  upon  his  honor,  was  what  he  said  to  you  ? — A.  Yes 
sir. 

Q.  You  had  nothing  to  say  on  that  subject  to  him?— A.  My 
brother  and  myself  were  together  at  that  time 

Q.  But  you  had  nothing  to  say  on  that  subject,  to  him. — A.  No,  I 
don't  remember  what  I  said  to  him. 

Q.  You  don't  remember  what  you  said  ? — A.  No. 
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Q.  Just  to  fix  one  date — either  I  made  a  wrong  note  or  you  were  a 
little  in  error — about  the  time  that  you  went  to  your  present  location. 
Now,  that  was  in  1898,  wasn't  it,  or  1899?— A.  1898. 

Q.  Not  1895?— A.  No. 

Q.  It  was  in  1895  that  you  went  to  the  second  place  ? — A.  Yes,  sir 
Q.  Now,  Mr.  Hisgen,  your  axle  grease  business  has  con- 

3774  tinued  right  along ;  you  are  still  engaged  in  it  ? — A.  Yes  sir. 

Q.  And  it  has  been  a  growing  business  right  along? — 
A.  Yes,  we  are  selling  axle  grease — doing  business. 

Q.  Yes.  Well,  you  are  doing  a  prosperous  business — a  growing 
business,  are  you  not  ? — A.  Yes  sir. 

Q.  You  can't  give  me  what  your  product  was  in  1899?  I  think 
you  said  you  couldn't,  this  morning. — A.  1899?  I  think  the — ^well, 
I  can't  say. 

Q.  Or  1900,  or  1901,  you  can't  say  ?— A.  No. 

Q.  Or  1902?— A.  No  sir. 

Q.  Or  any  year? — A.  Well,  I  can  give  you  an  estimate  of  our 
business  this  last  year. 

Q.  None  excepting  the  last  year  ? — A.  No. 

Q.  And,  as  you  say,  it  has  been  a  prosperous  and  growing  business; 
that  you  say  "  yes  "  to  ? — A.  Yes.  Well,  with  the  exception — I  want 
to  correct  that  testimony — with  the  exception  of  the  time,  as  I  remem- 
ber distinctly,  in  1889  and  1890,  we  lost;  we  lost — there  was  about 
four  or  five  thousand  dollars  difference  in  our  business;  instead  of 
advancing,  that  year  we  went  back. 

Q.  Well  now,  when  did  you  open  up  in  your  new  place  ? — A.  1888. 

Q.  That  was  what  time  in  1888  ? — A.  Well,  I  think  it  was  in  the 
middle  of  the  year. 

Q.  Now  then,  your  recollection  is  that  in  1889  and  1890  you  lost 
four  or  five  thousand  dollars  in  busmess,  instead  of  going  ahead? — 
A.  Yes.  Well,  I  think  in  1900 — yes,  I  think  we  lost  about  four  or 
five  thousand  dollars,  something  similar,  something  in  the  neighbor- 
hood of  that  amount.    I  know  that  we  were  going  back. 

3775  Q.  Well,  was  that  1889,  or  1890?— A.  Well,  between  that 
time,  between  those  two,  yes. 

Q.  It  was  in  one  year  ? — ^A.  It  was  in  one  year,  yes. 

Q.  That  is,  your  gross  business  fell  off  four  or  five  thousand 
dollars  ? — A.  Yes  sir. 

Q.  Instead  of  increasing? — A.  Yes  sir,  that  is  the  idea. 

Q.  But  with  that  exception  it  has  always  increased? — A.  Well, 
we  are  doing  all  right  now,  for  that  matter. 

Q.  Well,  it  has,  along,  hasn't  it,  Mr.  Hisgen  ? — A.  Yes  sir. 

Q.  And  your  oil  business,  since  you  began,  has  increased  from  year 
to  year? — A.  Yes  sir.    We  have  branched  out. 

Q.  And  is  increasing? — A.  We  have  branched  out.  We  are  cover- 
ing more  territory. 

Q.  Well,  it  has  been  a  growing  and  prospering  business,  has  it 
not? — A.  Well,  I  can't  say  that  the  oil  business  is  a  very  profitable 
business,  but  we  are  still  doing  business. 
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Q.  It  is  a  growing  business  ? — A.  Yes. 

Q.  And  you  are  extending? — A.  We  are  extending. 

Q.  All  the  time.    Selling  more  oil?    Is  that  true? — A.  Yes  sir. 

Ee-direct  Examination  by  Mr.  Moeeison  : 
Q.  Who  has  been  your  principal  competitor  in  both  the  oil  business 
and  the  grease  business  from  the  start? — A.  The  Standard  Oil  Co. 

Q.  Have  your  other  competitors  lowered  their  prices,  when  you 
went  into  the  field  ? — A.  No  sir. 

Q.  You  were  asked  by  Mr.  Milburn  about  the  prices  at 

3776  Windsor  and  East  Windsor  Hill.    I  think  you  said  at  one  time 
the  price  at  Windsor  was  8  cents  a  gallon,  while  at  the  same 

time  it  was  9  at  Windsor  Hill. — A.  Yes  sir. 

Q.  And  I  think  you  said  that  before  that  time  the  prices  at  Wind- 
sor and  Windsor  Hill  had  been  the  same. — A.  Yes  sir. 

Q.  That  was  9  cents  ? — A.  Yes  sir. 

Q.  Had  you  made  a  sale  of  oil  in  Windsor  shortly  before  the  drop 
of  a  cent  a  gallon  was  made  there? — A.  Yes  sir. 

Q.  How  long  after  you  made  your  sale  in  Windsor  before  the  price 
went  down  there  a  cent  ? — A.  About  a  day  or  two. 

Q.  A  day  or  two? — A.  Yes.  The  day  that  I  was  there,  the  tank 
wagon  went  around  to  the  stores  that  I  sold,  and  they  refused  to  take 
the  oil,  the  customer  refused  to  take  the  oil,  you  see;  consequently 
that  brought  the  fact  that  we  were  there  right  before  the  notice  of  the 
Standard  Oil  Co. 

Mr.  MiLBTTEN.     How  does  he  know  it? 

Q.  You  were  there,  weren't  you? — A.  Yes. 

Q.  And  that  is  how  you  know  it  ? — A.  I  was  there,  yes  sir. 

Mr.  MiLBUEN.     He  testified  that  that  was  after  we  left. 
.  Q.  Well,  you  were  there  and  made  a  sale,  weren't  you  ? — A.  Yes  sir. 

Q.  And  within  two  or  three  days  after  that  the  price  went  down  ? — 
A.  Yes  sir. 

Q.  Do  you  know  whether  in  the  meantime  there  was  any  change  by 
the  Standard  Oil  in  the  place  of  getting  their  oil  for  these  two  mar- 
kets?— A.  No  sir. 

Q.  Was  there  any  further  reduction  in  the  price  there  at  Wind- 
sor?— A.  Not  that  I  know  of. 

Q.  Did  you  make  any  more  sales  there  ? — A.  No  sir. 

3777  Q.  That  is  the  only  one  you  made?— A.  Yes.     Well,  I  will 
correct  that  statement.     We  made  one  sale  there  since. 

Q.  Did  you  make  a  delivery  ?— A.  We  made  a  delivery  since. 

Q.  How  long  after  the  first  sale? — A.  Oh,  it  was  six  months,  six  or 
eight  months,  the  last  sale  we  made  there. 

Q.  Now  you  have  been  shown  some  papers  here  to-day,  on  your 
cross-examination,  in  which  there  are  certain  pictures  of  oil  tickets 
and  of  yourself.  What,  if  anything,  did  you  have  to  do  with  the 
getting  of  those  articles  in  the  newspapers  ?— A.  The  reporters  of  the 
different  papers  came  to  me  and  asked  me  what  I  had  in  the  way  of 
what  would  be  news.  They  wanted  to  publish  it.  And  I  showed 
them  these  tickets,  and  they  took  them  right  with  them. 
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Q.  Well,  did  you  have  anything  to  do  with  the  setting  up  of  the 
business? — ^A.  No  sir. 

Q.  Or  with  the  form  in  which  they  should  appear  in  the  news- 
paper?— A.  No  sir. 

Q.  Did  you  know  anything  about  that  until  you  saw  them  in  the 
paper? — A.  No  sir. 

Q.  Was  any  change  made  in  any  tickets,  by  you,  or  in  the  dates 
of  any  tickets? — A.  No  sir. 

Mr.  Morrison.  Mr.  Milburn,  I  thought  you  were  going  to  intro- 
duce those  papers.    I  understood  you  to  say  you  would. 

Mr.  Milburn.  Did  I? 

Mr.  Morrison.  Well,  I  got  that  impression.  I  won't  say  you 
did. 

3778  Mr.  Milbxtrn.  I  was  not  aware  that  I  said  so.     I  thought  at 
the  time,  and  was  wondering  how  we  could  reproduce  them  in 

the  record. 

Mr.  Morrison.  Well,  we  would  be  glad  to  have  you,  so  that  the 
Court  can  see  those  things  of  which  you  were  apparently  complain- 
ing in  your  examination  of  the  witness. 

Mr.  MiLBTjRN.  I  was  not  complaining.  I  was  just  asking  him  to 
describe  it  for  the  record — what  appeared. 

Mr.  Morrison.  I  know;  but  the  inference  was  that  some  change 
had  been  made. 

Mr.  Milburn.  He  described  just  what  the  appearance  was. 

Mr.  Morrison.  If  you  will  offer  them  now,  we  will  be  glad  to  have 
you,  and  will  not  object  to  it. 

Mr.  Milburn.  I  have  no  objection  to  your  putting  them  in,  if  you 
want  to.  I  have  not  decided  yet.  I  have  not  put  in  any  yet.  I  have 
got  them.  When  I  come  to  my  case,  I  may  put  in  all  sorts  of  things. 
I  have  not  passed  upon  it,  Mr.  Morrison. 

Mr.  Morrison.  Well,  are  you  willing  that  we  shall  put  them  in? 

Mr.  Milburn.  I  can't  stop  you.     You  don't  need  my  consent. 

Mr.  Morrison.  No,  but  you  have  the  papers,  and  we  haven't. 

Mr.  Milburn.  You  have  them.     I  saw  them  yesterday. 

Mr.  Morrison.  Not  that  one. 

Mr.  Milburn.  We  will  have  to  cut  out  just  that  part  of  it,  if  you 
want  it.  I  am  not  going  to  put  in  all  this  other  stuff  that  is  in  the 
newspaper. 

3779  Mr.  Morrison.  Well,  you  asked  him  while  you  were  reading 
from  that  paper,  if  he  hadn't  made  his  campaign  against  the 

Standard  Oil  Co.  and  if  in  his  speeches  he  didn't  charge  them  with 
certain  evil  doings. 

Mi-.  Milburn.  Yes — he  answered  those  questions. 

Mr.  Morrison.  Yes,  and  you  had  before  you,  at  the  time,  the  very 
speeches  that  you  were  asking  him  about. 

Mr.  Milburn.  No  I  didn't. 

Mr.  Morrison.  They  were  in  the  paper;  they  were  in  the  paper 
there. 
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Mr.  MoBEisoN.  You  examined  the  witness  in  reference  to  them. 

Mr.  MiLBTJEN.  Well,  what  do  you  want? 

Mr.  MoRKisoN.  I  want  to  know  whether  you  propose  to  introduce 


them- 

Mr.  MiLBXjEN.  No. 

Mr.  MoEEisoN.  Or  whether  you  will  permit  us  to  do  it. 

Mr.  MiLBURN.  No.     No. 

Mr.  MoEEisoN.  Well,  that  settles  it  then. 

Mr.  MiLBTjEN.  I  won't  now.  I  won't  be  catechized  in  any  such 
way.    When  I  want  to  introduce  them,  I  will  introduce  them. 

Mr.  Morrison.  Well  I  suppose  you  will,  sir. 

Mr.  MiLBTjRK.  You  are  at  perfect  liberty  to  introduce  them.  I 
am  not  going  to  introduce  this  man's  speeches.     I  have  asked 

3780  him  if  in  his  speech  he  said  so  and  so,  and  he  said  he  did.    Then 
he  hadn't  the  courage  to  stand  up  to  it,  he  acted  like  a  coward. 

Mr.  MoEEisoN.  You  haven't  the  courage  to  let  us  introduce  them, 
but  you  have  got  the  courage  to  examine  the  witness 

Mr.  MiLBTiEN.  I  am  not  objecting  to  your  doing  anything. 

Mr.  MoEEisoN.  Well,  we  haven't  got  them. 

Mr.  MrLBXJEN.  Yes,  you  have. 

Mr.  MoEEisoN.  I  beg  your  pardon. 

Mr.  MiLBUEN.  I  have  seen  them  in  your  possession. 

Mr.  Morrison.   (To  Mr.  Graves)  Have  you  got  them  ? 

Witness.  I  can  supply  them,  Mr.  Morrison. 

Q.  Well,  will  you  do  it? — A.  Yes  sir. 

Q.  You  were  asked  about  cutting  the  prices  when  you  started  into 
business  here  in  Albany ;  and  I  want  to  ask  you  what  price  you  did 
sell  for  here,  when  you  first  went  into  the  business?  I  don't  know 
whether  you  are  able  to  give  the  price  in  cents  per  gallon ;  but  whether 
or  not  you  started  in  at  the  same  price  that  the  Standard  were  sell- 
ing.— A.  Yes  sir,  we  did ;  we  started  in  at  the  same  price. 

Q.  Did  you  at  any  time  cut  below  the  price  at  which  they  were 
selling? — ^A.  No  sir. 

Q.  How  long  after  you  started  into  the  business  here,  of  selling 
at  their  price,  before  they  commenced  to  cut?— A.  Almost  imme- 
diately. 

Q.  And  how  rapidly  did  their  price  go  down?— A.  Well,  they 
would  sometimes  go  down— as  a  usual  thing,  may  be  once  a  week, 
and  may  be  sometimes  twice  a  week. 

Q.  Did  you  follow  that  cut,  down  to  the  lowest  point? — 

3781  A.  Not  to  their  lowest  point. 

Q.  How  near  did  you  come  to  that?— A.  Well,  we  were 
within  half  a  cent  of  them,  I  think,  at  one  time. 
Mr.  MiLBUEN.  He  has  gone  all  over  this,  without  being  able  to 

give  a  figure. 

Q.  You  were  asked  whether  or  not  Mr.  Kimball  had  anything  to 
do  with  the  oil  business  since  the  time  that  he  talked  with  you  about 
the  sale  of  that  property.     Has  he  had  anything  to  do  with  the  oil 
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barrel  business,  in  connection  with  the  Standard,  since  that  time?— 
A.  Yes  sir.    Well , 

Q.  What  has  he  had  to  do  with  that  ? — A.  Well,  he  would  gather 
up  the  barrels  and  take  them  up  there,  take  them  to  the  Standard. 

Q.  Is  he  in  that  business  yet  ? — A.  I  think  he  is. 

Q.  You  were  asked  about  your  appealing  to  the  dealers,  in  piitting 
your  oil  upon  the  markets.  I  will  ask  you  now,  in  reference  to  your 
barrel  shipments,  or  your  barrel  sales:  what  appeals  did  you  make 
to  the  dealers,  in  order  to  get  your  goods  upon  the  market,  or  to  get 
them  to  order  of  you  ? — A.  Well,  I  showed  them  the  discrimination 
in  the  prices  as  practiced  by  the  Standard  Oil  Co.;  showed  where 
they  were  selling  in  one  town  or  one  place,  a  difference  of  sometimes 
two  and  three  cents,  and  sometimes  four  cents  difference  in  the  price. 

Mr.  MiLBTTEN.  He  has  told  all  that. 

Witness.  And  they  were  wrought  up  in  regard  to  the  fact  that 
they  were  being  charged  more  for  the  same  article  than  these  other 
dealers. 

3782  Mr.  Milbuen.  I  move  to  strike  out  his  testimony  that  other 
dealers  were  wrought  up  by  the  harrowing  tales  that  he  told,  as 

hearsay  and  as  immaterial. 

Q.  Was  anything  said  about  their  being  able  to  buy  cheaper  if  they 
would  make  purchases  of  you  for  a  time? — A.  Yes  sir.  I  would  tell 
them  that  that  was  the  rule  of  the  Standard  Oil  Co.— just  the  min- 
ute that  we  brought  a  few  barrels  of  oil  to  a  customer,  why  then 
they  would  get  the  price. 

Q.  Did  any  of  them  try  that  after  you  had  talked  with  them?— 
A.  Yes  sir. 

Q.  Who  do  you  remember  now?— A.  Well,  there  was  Mr.  Dean; 
he  tried  it;  and  Mr.  Sanford,  he  tried  it;  and  Mr.  Both  of  Falls  Vil- 
lage, he  tried  it;  and  in  fact  most  in  every  case  where  we  sold  oil  the 
price  came  down. 

Re-cross  Examination  by  Mr.  Milbuen  : 

Q.  Now  take  those  last  sales  that  you  mentioned:  the  Standard 
Oil  Co.  was  selling  to  people  in  these  various  places?— A.  Yes  sir. 

Q.  And  then  you  sold  to  them  at  a  less  price  than  the  Standard?— 
A.  I  sold  to  them  at 

Q.  At  a  less  price  than  the  Standard's  ?— A.  Well,  in  fact,  for 
whatever  the  price  was,  Mr.  Milburn,  the  prevailing  price. 

Q.  You  sold  to  them  at  a  less  price  than  the  prevailing  price  of  the 
Standard— eh  ?— A.  Yes  sir.     Not  in  every  case. 

Q.  Well,  I  am  talking  generally. — A.  Yes. 

Q.  And  then  they  turned  around  and  sold  at  a  less  price  than  you 
had?— A.  The  Standard  Oil  Co.? 

3783  Q.  Yes — then  they  turned  around  and  sold  at  a  less  price 
than  you  had — eh  ? — A.  Yes  sir. 

Q.  And  got  their  customers  back?— A.  Yes  sir.  But  you  must 
understand 
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Q.  No — ^you  have  answered  my  question,  Now,  you  testify  that 
you  never  cut  below  the  Standard  Oil  price  in  Albany  ? — A.  Yes  sir. 

Q.  You  testify  positively  that  Hisgen  Bros,  never  sold A.  Yes 

sir,  as  far  as  I  know ;  to  the  best  of  my  knowledge. 

Q.  Well,  you  won't  testify,  positively,  that  your  concern  never  sold 
a  gallon  of  oil  at  less  than  the  Standard's  price  in  the  city  of 
Albany  ? — A.  I  know  that  I  have  never  sold  any,  and  I  am  sure  that 
the  firm  has  never  sold  any.     I  can  only  speak  for  myself. 

Q.  Yes. — A.  But,  so  far  as  I  know,  we  have  never 

Q.  But  you  won't  say  positively A.  Yes  sir,  as  far  as  I  can— — 

Q.  That  your  firm— I  not  asking  "  as  far  as  "—will  you  testify 
positively — A.  As  far  as  I  know,  I  can  testify. 

Q.  "As  far  as  you  know  "—that  is  as  far  as  you  will  testify?— A. 
Yes  sir. 

Q.  Now  you  spoke  that  in  the  axle  grease  your  other  competitors, 
all  over  the  United  States,  never  lowered  their  price  so  as  to  get 
back  any  customers  of  theirs  that  you  got.  Now,  who  were  any  of 
your  competitors  ? — A.  Well,  they  had  their  fixed  price 

Q.  Now,  who  were A.  Why,  the  Shining  Light  was 

Q.  The  Shining  Light?— A.  Yes  sir. 

Q,.  That  is  one.     Where  is  it?— A.  In  Buffalo. 

Q.  And  what  others?     Name  any  other  competitors. — A. 

3784  AVell,  that  was  the  principal  axle  grease  that  was  sold  on  the 
market  at  that  time. 

Q.  By  the  Shining  Light?— A.  Shining  Light,  yes  sir. 

Q.  And  then  the  Standard  Oil?— A.  Then  the  Standard  Oil  Co. 

Q.  And  you?— A.  And  ourselves. 

Q.  Now  can  you  name  any  other  competitors  that  you  had? — A. 
Well,  there  were  a  number  of— we  could  scarcely  call  them  com- 
petitors—they would  do  a  little  business  here  and  there  you  know. 

Q.  Well,  then,  the  only  one  that  you  can  name  of  any  importance, 
is  the  Sunlight?— A.  The  Shining  Light. 

Q.  The  Shining  Light?— A.  Yes  sir. 

Q.  Now  then,  what  you  want  to  say  is  that  the  Shining  Light  never 
cut  its  price  to  get  a  customer  from  you,  or  to  get  back  a  customer?— 

A.  Not  that  I  know  of.  j.  •      i  ,      *    wn    t 

Q.  It  may  have  done  so  and  you  not  know  ot  it,  eh«— A.  Well,  ± 
am  giving  you  my  testimony.  » .,„    t^  . 

Q.  I  say  it  may  have  done  so  and  you  not  know  of  it  i  It  never  cut 
its  price  that  you  know  of  ?— A.  I  couldn't  say. 

Q.  Did  you  ever  take  a  customer  away  from  them?— A.  We  cer- 
tainly have. 

Q.  Eh?— A.  Yes  sir. 

Q  And  also  from  the  Standard  Oil?— A.  I  have  sold  our  grease 
wherever  we  could  sell  it.    But  we  sold  it  at  a  price  to  everybody.^ 

Q.  Yes,  but  you  have  taken  customers  away  from  both  the  Shining 
Light  and  the  Standard,  haven't  you?— A.  Yes  sir. 
Q.  Eh  ? — A.  Yes  sir.    But  at  our  price. 

3785  q'  But  virtuously;  virtuously,  eh?— A.  Honestly,  yes  sir. 
Q.  Virtuously? — A.  Honest  competition. 
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Ee-direct  Examination  by  Mr.  Morrison  : 

Q.  You  spoke  about  selling  in  barrels,  less  than  the  Standard.  Do 
you  mean  by  that  that  you  sold  in  barrels  for  more  than  enough  less 
to  make  up  the  difference  between  what  it  cost  to  handle  oil  in  barrels 
and  to  handle  it  in  tanks  ? — A.  More  than  enough  to  cover  the  expense 
^f 

Q.  Yes,  of  the  handling  in  barrels. — A.  Yes  sir. 

Q.  It  is  more  expensive,  isn't  it,  for  the  dealer  to  handle  it  in 
barrels  ? — A.  Oh,  yes ;  yes  sir. 

Q.  And  it  is  less  convenient,  is  it  not  ? — A.  Oh,  it  is  a  great  incon- 
venience. You  see,  they  have  to  draw  this  oil  from  the  station,  and 
then  siphon  it  into  their  tank,  and  then  return  their  empties,  when  the 
empties  are — that  is,  when  they  are  empty  they  are  drawn  back  to 
the  station ;  and  it  is  a  great  deal  more  trouble  to  handle  it  in  barrels 
than  it  is  to  just  have  the  man  come  right  in  and  put  it  in  the  tank. 

Q.  Is  it  or  is  it  not  difficult  to  get  dealers  to  buy  in  barrels  at  all  ? — 
A.  Why,  the  greatest  difficulty  in  the  world. 

Q.  And  can  a  dealer  afford  to  purchase  oil  and  pay  as  much  for  it 
in  barrels  as  if  he  buys  it  from  the  tank  wagons? — A.  No  sir. 

Q.  Now,  then,  in  making  your  price  lower  than  the  Standard's 
price,  did  you  take  that  into  account  ? — A.  Have  to,  yes  sir. 

Q.  The  fact  that  you  were  handling  in  barrels? — A.  Yes  sir. 

Q.  So  that  your  sales,  while  they  were  made  at  a  less  price 

3786  per  gallon,  were  made  on  the  basis  that  you  were  handling 
barrels  as  against  tanks ;  is  that  it  ? — A.  Yes  sir. 

Q.  In  order  to  get  the  people  to  take  oil  in  barrels  at  all,  you  have 
to  make  an  inducement,  do  you  not? — A.  Yes  sir,  in  some  cases. 

Q.  And,  when  you  did  that,  and  got  purchasers  to  buy,  as  I  under- 
stand you,  then  the  Standard  came  in  and  put  down  their  prices?— 
A.  Yes  sir. 

By  Mr.  Milbttrn  : 

Q.  To  get  their  customers  back ;  and  they  got  them  back,  eh  ?— A. 
Yes  sir. 

Q.  You  spoke  of  one  sale  in  Windsor,  didn't  you?— A.  Yes  sir. 
Q.  What  was  the  price  of  that  sale  ? — A.  Nine  cents. 
Q.  You  sold  at  9  cents? — A.  Yes  sir. 

Q.  To  whom  ?— A.  To  Garvin  Bros.    That  was  the  same  price  that 
they  were  paying  the  Standard. 

3787  George  Z.  Dean,  being  duly  sworn  on  behalf  of  the  Peti- 
tioner, testified  as  follows: 

Direct  Examination. 
The  Commissioner.  Your  full  name? 
Witness.  George  Z.  Dean. 
The  Commissioner.  And  your  residence? 
Witness.  Cheshire,  Berkshire  Co.,  Massachusetts. 

By  Mr.  Morrison  : 
Q.  What  is  your  full  name  ?— A.  George  Z.  Dean. 
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Q.  Where  do  you  live?— A.  Cheshire,  Berkshire  Co.,  Massachu- 
setts. 

Q.  What  is  your  occupation? — A.  I  am  a  merchant.  I  am  half- 
owner  and  president  of  the  Cheshire  Lime  Manufacturing  Co.,  and 
president  of  the  Cheshire  White  Quartz  Sand  Co. 

Q.  How  long  have  you  been  in  the  mercantile  business  in 
Cheshire?— A.  Since  1862. 

Q.  Do  you  deal  in  oils  ? — A.  Yes  sir. 
Q.  Do  you  know  Thomas  L.  Hisgen  ? — A.  Yes  sir. 
Q.  When  did  you  become  acquainted  with  him? — A.  1902. 
Q.  At  that  time  were  you  dealing  in  oils  ? — A.  Yes  sir. 
Q.  Of  whom  were  you  purchasing  your  oils? — A.  The  Standard 
Oil  Co. 

Q.  Did  you  have  a  business  transaction  with  Mr.  Hisgen? — A.  I 
did ;  in  July,  1902,  the  first. 

Q.  Were  there  any  other  people  in  your  town  buying  oil  of  the 
Standard? — A.  Yes  sir,  several. 

Q.  And  selling  it  at  retail  ? — A.  Yes  sir. 
3788         Q.  I  assume  that  you  were  selling  at  retail,  at  your  store  ? — 
A.  Yes  sir. 
Q.  You  may  go  on  and  state  what  your  transaction  with  Mr.  His- 
gen was,  giving  the  whole  thing,  and  a  history  of  the  whole  transac- 
tion. 

Mr.  MiLBtJEN.  I  object  to  that  as  immaterial,  and  not  binding  on 
any  of  the  defendants  in  this  action. 

A.  Well,  in  July,  1902,  Mr.  Hisgen  called  on  me  and  said  he  would 
like  to  sell  us  some  oil.  I  told  him  I  supposed  he  sold  in  barrels. 
He  said  that  he  did,  that  he  had  no  other  way  to  deliver.  I  don't 
remember  exactly  what  the  price  was,  but  the  price  per  gallon  was 
lower  than  the  Standard ;  but  I  figured  the  freight,  and  I  told  him 
that,  considering  the  difference  in  the  freight,  and  the  handling  of  it, 
pimiping  it  into  a  tank,  and  so  on,  that  I  couldn't  see  that  there  would 
be  anything  saved  by  it.  He  talked  a  while,  and  he  went  out  of  the 
store.  He  said  he  wanted  to  know  if  I  knew  that  I  was  paying  more 
for  oil  than  people  were  in  the  same  territory.  The  same  territory 
took  in  Pittsfield.  I  told  him  I  supposed  that  they  had  the  same 
price  throughout  that  territory.  He  said  that  they  were  selling  at 
different  prices  in  Pittsfield;  selling  cheaper  than  they  were  to  me. 
Mr.  MiLBUEN.  I  didn't  catch  that,  Mr.  Dean. 

Witness.  He  said  they  were  selling  cheaper  in  Pittsfield,  to  some 
customers,  than  they  were  to  me. 

Q.  Did  he  say  whether  they  were  selling  to  customers  m  your 
own  town  cheaper?— A.  Not  at  the  first  time. 

Q.  Not  at  the  first  time?— A.  No.    But  on  the  same  day— 

3789    he  went  out^-he  came  in  later  in  the  day,  as  I  remember  it, 

and  he  said  that  he  had  called  upon  Mr.  H.  C.  Bowen  &  Son, 

one  of  our  competitors,  a  merchant  in  our  town,  and  he  said  that  they 
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were  buying  oil  cheaper  than  we  were.    I  asked  him  if  he  was  sure 
of  it,  and  he  said  he  was,  that  he  had  been  there. 
Mr.  MiLBUEN.  This  is  all  under  my  objection. 
Mr.  Morrison.  Yes. 

Witness.  I  knew  that  Mr.  Bowen  had  bought  a  carload,  some  time 
before,  of  independent  oil,  of  some  concern  in  Pennsylvania,  I  don't 
know  where,  and  he  said  that  on  account  of  their  buying  that  inde- 
pendent oil  the  Standard  had  made  a  lower  price  to  Mr.  Bowen.  Well 
I  told  him  that  I  didn't  like  that  way  of  doing  business,  because  I 
thought  we  were  selling  twice  as  much  oil  as  Mr.  Bowen  or  any  other 
merchant  in  our  town.  He  said  the  only  way  that  we  could  get  a 
price  to  equal  Mr.  Bowen 's  would  be  to  buy  some  oil  of  him,  and  he 
said  that  the  Standard  Oil  people  would  come  around  and  be  ready 
to  make  a  contract  which  would  be  on  a  basis  with  Mr.  Bowen.  My 
son  is  in  company  with  me,  and  I  called  him  down,  and  we  talked 
the  matter  over,  and  we  concluded  to  try  a  five-barrel  order,  which 
we  did.  And  a  few  days  afterwards,  Mr.  Aiken  called,  from  Pitts- 
field — the  agent.  It  is  so  long  ago  that  there  may  be  some  details— 
but  I  think  that  perhaps  the  team  came  there,  and  we  didn't  take  any 
oil — that  that  was  the  way  that  they  found  it  out.  We  told  them 
that  we  had  some  oil  and  didn't  care  to  buy  any.  Then  Mr.  Aiken 
came  up  and  had  some  conversation,  and  a  day  or  two  afterwards 

Mr.  Tuthill  came  up  from  Springfield. 
3790  Q.  Just  state  what  they  said,  Mr.  Dean,  if  you  please.— 
A.  Well,  we  stated  the  case  to  then!  and  told  them  that  we 
didn't  think  it  was  right  to  be  charging  us — or  selling  to  other  peo- 
ple in  our  town  cheaper  than  they  were  to  us.  And  they  said  that 
they  would  make  a  contract  with  us  for  a  quantity  (I  think  it  was 
3000  gallons)  at  a  price  which  was— I  wouldn't  want  to  swear  that 
it  was  a  cent  and  a  half,  but  that  is  my  impression,  that  it  was  about 
a  cent  and  a  half  less  than  we  had  been  paying.  Then  they  paid  us 
$11.18,  I  think,  which  they  claimed  was  a  rebate  to  make  us  equal 
with  Mr.  Bowen's  people  from  the  time  that  Mr.  Bowen's  contract 
started,  up  to  that  time. 

Q.  You  say  that  they  made  a  payment  to  you  of  that  amount. 
Will  you  state  just  what  was  said  between  you  and  them  upon  that 
subject? — ^A.  Well,  it  was  a  certain  amount  on  each  gallon  of  oil 
that  we  had  bought,  from  the  time  that  Mr.  Bowen's  contract  com- 
menced, up  to  the  present  time. 

Q.  That  is  what  the  payment  was  made  for,  as  I  understand 
you  ? — A.  That  is  what  the  payment  was  made  for. 

Q.  But  do  you  remember  the  conversation  that  led  up  to  that  pay- 
ment, between  you  and  Mr.  Tuthill,  or  you  and  Mr.  Aiken?— 
A.  Well,  it  was  that  we  didn't  think  that  it  was  using  us  right  to 
charge  us  more  for  our  oil  than  Mr.  Bowen  was  paying;  so  that  they 
gave  us  money  enough  to  put  us  on  an  equal  basis  with  Mr.  Bowen 
from  the  time  that  his  contract  commenced  up  to  the  time  that  our 
contract  commenced. 
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Q.  Now,  up  until  the  time  that  Mr.  Hisgen  came  there  and  talked 
to  you,  did  you  have  any  knowledge  that  they  were  selling 

3791  to  your  competitor  at  this  lower  price  ? — A.  No  sir. 

Q.  Or  that  they  were  selling  in  your  territory  for  a  lower 
price? — A.  No  sir. 

Q.  You  speak  of  a  Mr.  Aiken  and  a  Mr.  Tuthill.  Who  are  they — 
or  who  were  they  then? — A.  Mr.  Aiken  was  the  Pittsfield  manager 
of  the  Standard  Oil,  and  Mr.  Tuthill  was  from  Springfield,  and,  as 
I  understand  it,  he  has  an  oversight  over  a  larger  territory  and  takes 
in  Pittsfield.  Mr.  Aiken  claimed  that  he  hadn't  authority  to  go  only 
about  so  far.  I  think  that  he  made  us  a  proposition,  the  first  time, 
that  was  not  satisfactory;  and  he  sent  for  Mr.  Tuthill,  I  suppose, 
and  Mr.  Tuthill  came  up  and,  when  he  came,  he  made  us  a  better 
proposition,  which  we  accepted,  and  upon  the  conditions 

Q.  Well  now,  state  just  what  that  arrangement  was  which  he  made, 
and  which  you  finally  accepted. — A.  That  we  should  take  3000  gal- 
lons of  oil  and  have  it  delivered  as  we  needed  it. 

Q.  Not  all  delivered  at  once? — ^A.  Oh,  no. 

Q.  But  as  you  needed  it. — A.  Our  tank  holds  about  250  or  300 
gallons,  and  every  time  that  the  team  came  out  they  filled  our  tank ; 
and  they  were  to  deliver  it  just  as  our  trade  required  it. 

Q.  Well,  that  is  just  the  way  that  they  had  furnished  it  to  you  be- 
fore, isn't  it? — A.  Yes  sir,  only  there  was  a  stated  price  made  to 
cover  the  3000  gallons. 

Q.  Now,  what  was  that  agreement  about  the  price  to  cover  the 
3000  gallons? — A.  Well,  I  wouldn't  want  to  swear  just  what  the 
price  was,  but,  as  I  said,  my  impression  is  that  it  was  about  a  cent 
and  a  half  a  gallon  less  than  we  had  been  paying. 

3792  Q.  Now  then,  was  there  any  rebate  connected  with  it? — A. 
A  part  of  the  time  that  I  think  we  paid  the  driver  this  con- 
tract price;  and  whether  it  was  during  this  first  contract  or  later, 
as  I  remember  it,  they  changed  drivers,  and  they  said  that  they  pre- 
ferred to  bill  it  every  time — they  had  a  little  slip,  the  number  of 
gallons,  say  200  gallons,  and  if  it  was  9  cents  a  gallon  it  would  be 
$18.00,  and  we  paid  for  the  oil  each  time  that  it  was  delivered,  and 
we  kept  these  slips,  and  once  in  so  long  they  came  around  and  took 
up  these  slips  and  figured  up  the  number  of  gallons,  and  if  it  was 
charged  at  the  regular  price,  say  ten  and  a  half  cents,  why,  they 
gave  us  a  cent  and  a  half  rebate  on  the  number  of  gallons  that  we 

had  had. 

Q.  How  did  they  pay  that  to  you,  in  oil  or  in  money? — A.  In 

money. 

Q.  How  often  did  you  have  settlements  of  the  rebate  account? — A. 
Well  as  I  said,  the  first  contract  was  made  in  1902,  and  those  con- 
tracts were  renewed. 

Q.  For  how  long  a  period? — A.  Well,  for  about  three  thousand 

gallons  at  a  time. 

Q.  Yes,  but  for  about  how  many  years?— A.  Well,  from  1902  I 
think  up  to  about  the  time  that  they  started  their  tank  wagon. 
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Q.  That  is,  the  Hisgens,  you  mean,  started  their  tank  wagon  ? — A. 
Yes. 

Q.  Well,  did  you  get  that  rebate  during  that  entire  period? — A. 

We  got  a  rebate,  but  not  always  the  same  amount.     I  have  been 

fixing  over  my  store,  and  I  couldn't  find  my  cash  book  for 

3793  1903.     When  I  was  summoned,  I  supposed  that  this  was  what 
I  was  wanted  for,  and  I  looked  up  my  cash  book  of  1904.    I 

found  that  during  1904  there  was  a  contract  that  we  were  to  receive 
three-quarters  of  a  cent  per  gallon  rebate.  August  25th  we  were  paid 
$7.40;  November  10th,  $8.77;  December  23rd  $9.52:  making  $25.69— 
which  was  three-quarters  of  a  cent  a  gallon  on  3425  gallons  that  we 
had  received  on  the  last  contract. 

Q.  Yes — covering  that  period  which  you  have  mentioned? — A. 
That  was  from  June  to  December. 

Q.  Yes — six  months. — A.  Six  months — or  five  months.  That  did 
not  include  December.     There  was  just  one  bill  in  December 

Q.  Now  then,  do  I  understand  you  that  the  rebate  you  got  was  the 
difference  between  the  open,  prevailing  Standard  price  in  that  com- 
munity, and  the  contract  that  you  made  with  them  ? — A.  Yes  sir. 

Q.  That  was  the  difference  ? — A.  Yes. 

Q.  You  bought  those  five  gallons  of  oil  of  the  Hisgen  Bros.  ? — ^A. 
Five  barrels,  yes  sir. 

Q.  Five  barrels  I  mean,  yes. — A.  Yes  sir. 

Q.  And  did  you  buy  any  more  oil  of  them  until  they  established 
their  system  in  your  town? — A.  We  never  bought  any  more  oil  of 
them  between  1902  and  1905.  In  1905  we  bought  some  oil  in  barrels ; 
I  don't  remember  just  how  much,  but  we  bought  a  few  lots  of  oil  of 
them  in  1905. 

Q.  Now,  how  did  you  happen  to  buy  this  last  order? — A.  Well, 
they  didn't  give  us  as  good  a  contract  as  we  had  had,  and  we  bought 
some  more 

3794  Q.  Well,  did  that  bring  them  to  time  then?— A.  Well,  it 
made  a  little  difference. 

Q.  Did  they  come  back  then  and  make  you  a  contract,  after  you 
bought  again?— A.  They  did.  And  then  we  kept  along,  and  Mr. 
Hisgen  came  to  see  us.  We  told  him  we  couldn't  do  anything,  as  I 
said— buy  any  barrels  to  advantage.  He  said  that  he  proposed  to 
run  a  tank  wagon  from  Pittsfield,  provided  he  could  get  encourage- 
ment enough  to  warrant  it.     He  asked  us  if  we  would  agree  to 

stand 

i  Mr.  MiLBTjEN.  This  part  is  all  under  the  same  objection. 

Witness.  He  asked  us  if  we  would  agree  to  stand  by  him.  He 
said  that  9  cents  was  as  low — the  price  I  think  was  about  lOJ  cents, 
of  the  Standard . 

Q.  The  open,  prevailing  price?— A.  He  said  that  9  cents  was  as 
low  as  they  could  sell  it  ? 

Q.  And  at  that  time  what  were  you  paying,  and  others  there,  who 
had  these  contracts  with  the  Standard?— A.  Well,  I  couldn't  tell. 
Those  contracts  varied.     We  got  sometimes  three-quarters  of  a  cent 
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and  sometimes  a  cent.  They  were  not  all  alike.  Those  were  all 
verbal  contracts ;  we  had  no  written  contracts. 

Q.  Well  then,  the  price  that  the  Hisgens  said  that  they  would  have 
to  have  if  they  came  there,  was  about  what  you  were  paying  the 
Standard,  wasn't  it? — A.  No,  I  think  the  Standard  was  charging  a 
little  more.  They  said  that  they  were  selling  in  Springfield,  I  think, 
at  that  price,  and  they  could  sell  at  9  cents,  but  that  they  could  not 
sell  for  any  less  than  that  at  the  present  price  of  oil ;  but  they 

3795  said  that,  if  they  started,  the  Standard  people  would  cut  the 
price,  and  that  if  their  customers  all  left  them  because  they 

could  buy  cheaper,  why,  they  couldn't  run ;  and  they  wanted  to  know 
if  we  would  agree  to  stand  by  them  at  9  cents,  upon  that  basis  of  the 
price  of  oil,  and  we  told  them  we  would. 

Q.  How  many  of  you  went  into  that  arrangement  with  the  His- 
gens?— Aj  Well,  I  couldn't  speak  for  anybody  but  myself.  Mr. 
Hisgen  told  me  that  he  had  got  a  good  many  in  Pittsfield,  and  some 
others. 

Q.  Well,  you  know  that  arrangements  were  made?  Did  the  His- 
gens finally  come  there  ? — A.  They  did. 

Q.  Well,  what  did  the  Standard  people  do  then,  as  to  prices,  when 
they  got  in  there  with  their  tank  wagon?— A.  Put  their  prices  7^, 
selling  it  right  along. 

Q.  And  you  stood  by  your  contract  with  the  Hisgens  ? 

Mr.  MniBUEN.  Well,  that  is  immaterial. 

Witness.  We  are  paying  them  9  now,  and  the  Standard  is  selling 

at  7i. 

Q.  Do  you  sell  to  your  trade  there  for  a  higher  price  than  those 
who  buy  the  Standard  oil?— A.  We  get  a  cent  a  gallon  more. 

Q.  How  do  you  hold  that  trade  if  you  are  selling  at  a  higher  price  ? 

Mr.  MiLBUEN.  I  object  to  that  as  immaterial  and  calling  for  a  con- 
clusion. 

A.  Well,  there  seems  to  be  a  feeling  there  that  if  it  had  not  been 

for  the  competition  they  would  have  been  paying  more,  and  for  the 

sake  of  keeping  that  the  people  seem  willing  to  pay  the  price. 

3796  Q.  Do  you  have  to  issue  circulars,  or  anything  of  that  kind, 
to  keep  the  public  posted  as  to  the  situation  there? 

Mr.  MiLBTJEN.  I  object  to  that  as  immaterial. 

A.  We  do  issue  circulars.     We  would  issue  a  sort  of  a  bulletin  twice 
a  month  advertising  all  our  different  lines  of  goods,  and  in  that  we 
keep  the  matter  of  oils  before  the  public. 
Cross-examination  by  Mr.  Milbtten  : 

Q.  Mr.  Dean,  did  you  see  or  were  you  told  about  the  contract  with 
Bowen  &  Co.  to  which  you  have  referred? — A.  I  was  told  of  it  by 
Mr.  Hisgen. 

Q.  Do  you  know  whether  that  contract  was  for  a  quantity  of  oil  ? — 
A.  As  I  remember  it,  when  Mr.  Tuthill  and  Mr.  Aiken  came  there 
they  said  that  they  had  made  a  contract  with  Mr.  Bowen  and  that  they 
would  make  a  like  contract  with  us. 
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Q.  Then,  from  that,  you  would  gather  that  it  was  a  contract  for  a 
considerable  quantity  of  oil? — A.  Why,  yes,  it  is  if  you  consider  a 
"  considerable  quantity  "  about  3000  gallons.  I  think  that  was  about 
what  the  contract  usually  covered.  Our  place  is  a  small  place ;  it  has 
only  about  1400  inhabitants. 

Q.  Is  that  Cheshire? — A.  Cheshire. 

Q.  How  far  is  that  from  Pittsfield  ? — A.  Ten  miles.  We  are  just 
half  way  between  Pittsfield  and  North  Adams. 

3797  Q.  And  the  tank  stations  are  at  Pittsfield,  are  they ^A. 

Yes  sir. 

Q.  From  which  the  wagons  get  the  oil  that  supply  you  ? — A.  From 
Pittsfield. 

Q.  From  Pittsfield  ?— A.  From  Pittsfield. 

Q.  And  there  is  yourself  and  various  other  dealers  in  Cheshire? — 
A.  Yes. 

Q.  Bowen  &  Son  ? — A.  Bowen  &  Son. 

Q.  Is  that  B-o-w-e-n  &  Son  ? — A.  Yes  sir. 

Q.  Bowen  &  Son  were  one  of  them  ? — ^A.  They  were  one. 

Q.  Now,  at  this  time  you  were  getting  your  oil  as  you  needed  it? — 
A.  Yes  sir. 

Q.  That  is,  your  tank  was  filled  up  when  the  wagon  came  along  ? — 
A.  Yes  sir.  ^ 

Q.  With  whatever  quantity  you  wanted  ? — A.  Yes  sir. 

Q.  And  that  would  be  a  varying  amount,  I  suppose? — A.  They 
came  once  in  a  week  or  two,  and  our  tank  was  large  enough  to  hold 
about  what  was  required  from  one  trip  to  another. 

Q.  That  is  about  how  many  gallons  ? — A.  Two  hundred  and  fifty 
or  three  hundred  gallons,  I  think. 

Q.  This  contract  with  Bowen  &  Son  was  for  a  larger  quantity  or  a 
fixed  quantity.  And  did  they  tell  you  what  the  rate  was  that  Bowen 
was  paying  under  the  contract? — A.  No,  I  don't  remember. 

Q.  What  rate  were  you  paying  ?— A.  1  wouldn't  want  to  say.  That 
was  in  1902.  I  haven't  any  record,  and  I  never  expected  to  be  called 
upon  and  did  not  burden  my  mind,  but,  as  I  say,  my  impression  is 
that  it  was  somewhere  about  ten  and  one-half  cents. 

3798  Q.  That  you  were  paying  ? — A.  Yes. 

Q.  Then,  your  recollection,  or  the  best  of  your  recollection 
is  that  Bowen 's  was  a  cent  and  a  half  less  ?— A.  I  don't  think  it  was 
as  much  as  that.    I  think  that  we  got  a  better  price  than  he  did. 

Q.  I  am  going  to  the  time  now  when  you  first  found  out  the  Bowen 
contract.  He  was  getting  a  lower  price,  you  found,  than  you?— 
A.  Yes,  before  we  made  our  contract. 

Q.  Before  you  made  your  contract? — A.  Yes. 

Q.  Now,  do  you  remember  what  the  difference  was  in  there  between 
Bowen's  price?— A.  No,  I  couldn't  tell  you  exactly  what  it  was. 

Q.  Then  a  contract  was  made  with  you  at  that  time  for  a  fixed 
quantity? — A.  Yes  sir. 

Q.  Three  thousand  gallons,  did  I  understand  you?— A.  I  think 
that  is  it. 
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Q.  At  a  time,  where  you  agreed  to  take  that  amount? — A.  Yes  sir, 
at  a  fixed  price. 

Q.  At  a  fixed  price  ? — A.  Yes.  If  it  went  up,  why  we  got  the  benefit 
of  it,  and  if  it  went  down  we  agreed  to  stand  it. 

Q.  Now  that  is  what  I  want  to  get  at,  Mr.  Dean.  There  was  a 
price  fixed  in  the  contract  ?     That  is  right. — A.  Yes. 

Q.  If  the  price  of  oil  went  up  you  paid  more  ? — A.  No. 

Q.  If  it  went  down  you A.  It  didn't  make  any  difference  which 

way  it  went;  we  had  made  a  contract  for  3000  gallons  of  oil  at  a 
fixed  price. 

Q.  Oh,  at  a  fixed  price? — A.  And  if  it  went  down  we  were 

3799  the  losers,  and  if  it  went  up  we  were  the  gainers. 

Q.  Precisely.  Now  I  understand.  The  price  of  oil  did 
vary,  didn't  it  ? — A.  I  think  one  time  it  went  up  so  that  we  were  get- 
ting about  three  cents  a  gallon  the  best  of  it. 

Q.  But  I  mean  prior  to  this  time,  prior  to  these  contracts,  the  price 
of  oil  varied  from  time  to  time  ? — A.  It  varied  from  time  to  time. 

Q.  It  is  always  a  varying  quantity  from  time  to  time? — A.  Yes. 

Q.  Then  you  went  on  with  a  succession  of  contracts  ? — A.  Yes  sir. 

Q.  Down  to  what  period? — A.  I  think  up  to  about  the  time  that 
they  started  their  tank  wagon,  which  was  a  year  ago  or  so. 

Q.  You  had  verbal  contracts? — A.  Verbal  contracts. 

Q.  Now,  with  the  first  one,  was  there  a  settlement  periodically — 
when  you  first  made  this  contract? — A.  A  settlement  for  the  oil,  do 
you  mean  ? 

Q.  Yes. — A.  We  paid  for  the  amount  of  oil  that  we  received  every 
time. 

Q.  Every  time? — A.  Every  time.  If  they  put  in  200  gallons  or 
300  gallons 

Q.  You  paid  for  it  at  the  contract  price  ? — A.  No,  not  always.  We 
paid  at  the  price  that  they  were  charging  other  people.  We  paid  the 
driver. 

Q.  Now  I  am  coming  to  when  you  had  your  contract. — A.  Well, 
that  was  it. 

Q.  You  made  a  contract  for  3000  gallons  ?— A.  Yes. 
Q.  At  a  fixed  price  ?— A.  Yes. 

3800  Q.  Then  did  you  pay  that  price  ? — A.  No,  we  paid  the  same 
price  that  they  charged  other  people,  and  then  they  gave  us  a 

rebate  of  the  difference  between  our  contract  and  what  it  was  billed  at. 
They  took  up  these  slips.  I  wouldn't  say  that  these  were  just  the 
prices,  but,  for  illustration,  if  the  oil  was  billed  at  ten  cents  and  we 
made  a  contract  for  9,  we  paid  10  cents  for  every  tank  full  of  oil  that 
we  got;  then  at  certain  times  they  came  around  and  took  up  these 
slips  and  figured  up  the  number  of  gallons  and  paid  us  back  a  cent 

a  gallon. 

Q.  As  I  understand,  you  paid  for  the  oil  in  the  first  place  at  what 
has  been  called  here  the  open  rate?— A.  Yes. 
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Q.  The  general  rate? — A.  Yes. 

Q.  And  then,  if  that  was  higher  than  your  contract  price,  you  were 
refunded  the  difference? — A.  Yes  sir. 

Q.  If  that  had  been  lower  than  the  contract  price  you  would  have 
paid  the  difference? — A.  Yes  sir.  We  never  had  to  pay  anything, 
but  we  should  have  according  to  agreement. 

Q.  Well,  under  your  agreement  you  would  have  had  to  do  it  ? — A. 
Yes  sir. 

Q.  Do  you  remember  what  your  price  was,  of  your  original  con- 
tract?— A.  No,  I  say  I  wouldn't  want  to  state  just  what  that  price 
was.    That  was  in  1902  and  I  wouldn't  want  to  say  just  what  it  was. 

Q.  Did  your  contract  price  change  from  time  to  time? — ^A.  Oh, 
yes,  as  we  renewed  that  contract.  We  renewed  it  at  different 
times. 

3801  Q.  And  bargained  about  the  price? — A.  Yes. 
Q.  And  there  was  a  varying  price  ? — A.  Yes. 

Q.  Now,  you  come  down  to  the  time  when  Hisgen  had  his  tankage 
and  was  ready  to  deliver  by  wagon  to  j^ou,  and  he  offered  you  the  oil 
then  at  less  than  the  Standard  price  ? — A.  Less  than  the  Standard. 

Q.  Less  than  the  price  you  were  getting  it  from  the  Standard  ? — A. 
I  think  it  was  about  the  same,  somewhere  about  the  same  as  what  we 
were  getting — it  was  less  than  what  their  regular — 

Q.  Less  than  their  open  price  ? — A.  Yes,  less  than  their  open  price. 

Q.  Now,  how  are  you  as  to  about  its  relation  to  the  price  you  were 
paying  under  your  contract? — A.  I  don't  remember  just  exactly 
what  it  was,  but  it  strikes  me  that  it  was  a  little  less. 

Q.  A  little  less  than  you  were  paying  under  your  contract? — 
A.  Yes. 

Q.  And  then  you  made  the  agreement  with  him  to  pay  that  price 
and  stand  by  him  ? — A.  Stand  by  him  if  he  could  deliver  it  with  his 
tank  wagon,  yes. 

Q.  With  his  tank  wagon? — A.  Yes. 

Q.  So  you,  as  a  customer,  were  taken  away  from  the  Standard  Oil 
Co.  ? — A.  Yes  sir. 

Q.  And  then  the  Standard  Oil  Co.  put  its  price  down? — A.  Yes. 
They  are  selling  there  now  at  7j. 

Q.  But  it  hasn't  got  you  back  yet  ? — A.  No. 

Q.  So  that  is  the  history  of  the  matter,  then  ? — A.  That  is  all  that 
I  can  tell  you  about  it. 

3802  Q.  When  you  were  making  your  contracts  for  the  purchase 
of  your  oil  from  the  Standard  Oil  Co.  you  didn't  think  you 

were  doing  anything  wrong,  did  you? 

Mr.  MoEKisoN.  That  is  objected  to  as  immaterial. 

A.  Why,  I  thought  we  had  a  right  to  buy  it  as  cheap  as  our  neigh- 
bors were.    That  is  the  only  way  we  could  stay  in  business. 

Q.  You  thought  you  had  a  right  to  make  your  contract  for  the  pur- 
chase of  oil  at  whatever  price  you  could  get  it,  didn't  you? — A. 
Why,  I  didn't  see  why  it  wasn't  a  business  transaction. 
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By  Mr.  Morrison  : 

Q.  Did  you  ever  get  any  offer  that  if  you  would  take  a  fixed 
amount  you  could  have  a  fixed  price  from  the  Standard  Oil  Co.  peo- 
ple, before  you  purchased  this  oil  from  Mr.  Hisgen  ? — A.  No  sir. 

Q.  Now  then,  you  agreed  to  take  3000  gallons? — A.  Yes  sir. 

Q.  That  would  last  you  about  how  long? — A.  Probably  about  6 
months. 

Q.  But  you  did  not  agree  to  take  or  pay  for  this  all  at  once,  did 
you  ? — ^A.  Oh,  no. 

Q.  You  took  it  under  that  contract  as  you  needed  it A.  As  we 

needed  it. 

Q.  And  as  their  wagon  came  along? — A.  And  paid  for  it  when  we 
took  it. 

Q.  And  paid  for  it  as  you  had  done  before  ? — A.  Yes. 

Q.  And  you  guaranteed  that  you  would  at  least  continue  that 
arrangement  until  you  had  taken  3000  gallons  ? — A.  Yes  sir. 

3803  By  Mr.  Milbtjen: 

Q.  And  the  price  for  the  whole  3000  gallons  was  fixed  by 
your  contract? — A.  Yes  sir. 

Q.  So  that  those  two  things  were  accomplished  by  each  contract — 
that  you  were  bound  to  take  the  quantity  specified  in  the  contract 
and  you  were  bound  to  pay  the  price  specified  by  the  contract? — A. 
Yes  sir. 

Q.  Whatever  the  changes  in  price  were  ? — A.  Yes. 

An  adjournment  was  here  taken  until  the  morning  of  Thursday, 
February  13,  1908,  at  ten  o'clock. 

3804  Albany,  N.  Y.,  February  13, 1908. 
The  hearing  was  resumed  at  the  Circuit  Court  Koom,  Federal 

Building,  at  10  a.  m.,  pursuant  to  adjournment. 

Charles  S.  Allen,  sworn  in  behalf  of  petitioner,  testified  as 
follows : 

Direct  examination  by  Mr.  Morrison  : 

Q.  What  is  your  name? — A.  Charles  S.  Allen. 

Q.  Where  do  you  live?— A.  Long  Meadow. 

Q.  What  is  your  occupation  ?— A.  I  run  a  store,  grocery  and  meat, 

and  coal. 
Q.  How  long  have  you  been  in  that  business?— A.  Somewhere 

about  14  or  15  years. 

Q.  At  the  same  place?— A.  At  the  same  place. 

Q.  Do  you  handle  oils?— A.  Yes  sir. 

Q.  Of  whom  did  you  first  purchase  your  supplies  of  oil  ?— A.  The 
Standard  Oil  Company. 

Q.  Up  until  what  time? — A.  I  should  think  some  where  about 
1903  or  1904 ;  I  am  not  positive  about  the  dates  of  that. 

Q.  Did  you  then  make  a  purchase  of  some  other  company  or  con- 
cern ? — A.  Yes  sir. 

Q.  Of  whom  ? A.  Of  the  Four  Brothers,  or  Hisgen  Brothers. 
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Q.  That  was  about  when?— A.  I  should  think  somewhere  about 
1904  or  1905, 1  am  not  positive  about  the  exact  date. 

Q.  Did  you  shortly  after  that  have  a  conversation  with  Mr 

3805  Tuthill?— A.  Yes  sir. 

Q.  You  may  go  on  and  state  what  was  said  between  you  at 
that  time.— A.  Several  times  Mr.  Tuthill  approached  me  to  know 
if  I  wouldnt  take  their  oil.  I  told  him  I  was  well  used,  that  I  could 
see  no  particular  object  in  changing.  Finally  one  day  we  were  at 
lunch  together.  He  came  in  and  sat  down  beside  me,  and  wanted  to 
know  why  I  didnt  buy  his  oil.  I  told  him  I  was  well  taken  care  of. 
And  he  says,  "  Why,  I  can  make  it  an  object  for  you.  I  will  sell  yoii 
your  oil  at  6  cents  a  gallon."  "  Well,"  I  said,  "  Mr.  Tuthill,  that  is 
very  good,  that  is  a  very  good  offer,  but  I  dont  believe  I  dare  do 
business  with  you." 

Q.  At  that  time  what  was  the  prevailing  price  for  oil? ^A.  I 

think  8  or  8J ;  I  am  not  positive ;  it  might  have  been  8. 

Q.  Do  you  remember  whether  afterwards  any  statement  appeared 
in  the  Boston  papers  in  reference  to  it?— A.  I  understood  from  Mr. 
Tuthill  that  there  was  one.     I  never  saw  it. 

Q.  Did  you  have  a  conversation  with  Mr.  Tuthill  about  that?— 
A.  Mr.  Tuthill  wrote  me  a  letter. 

Q.  Plave  you  got  that  letter?— A.  I  have  not.  I  did  not  pre- 
serve it. 

Q.  It  has  been  destroyed  has  it?— A.  As  far  as  I  know.  I  never 
tried  to  keep  it. 

Q.  Do  you  remember  the  contents  of  it?— A.  Well,  it  was  in  this 
way;  he  had  seen  an  advertisement  in  the  Boston  paper,  as  re- 
gards the  conversation  that  he  had  with  me  about  his  selling 

3806  the  oil  for  six  cents  a  gallon.     He  asked  me  if  I  would  con- 
tradict that  statement  by  giving  him  a  statement  that  it  was 

false. 

Q.  Did  you  reply  ?— A.  I  couldnt  say  whether  I  ever  wrote  him  a 
letter  or  not;  I  think  not;  my  impressions  are  that  I  never  wrote  him 
a  letter. 

Q.  Did  you  afterwards  have  a  talk  with  him  about  i<^-A.  After- 
wards I  met  him  in  Springfield,  and  he  and  I  had  a  conversation 
about  that. 

Q.  Give  that  conversation.— A.  And  he  wanted  to  know  why  I 
didnt  reply  to  him.  I  told  him  that  I  couldnt  very  well  state  what 
wasnt  the  truth,  and  that  there  was  no  reason  why  I  should  make 
any  reply.  He  said  the  Standard  Oil  people  had  got  after  him  and 
he  was  afraid  that  he  would  lose  his  job.  I  patted  him  on  the  back, 
and  I  says,  "  Mr.  Tuthill,  they  never  lose  as  valuable  a  man  as  you 
are,  while  you  pursue  those  methods  that  you  are  pursuing  now." 

Q.  Was  that  all  that  was  said?— A.  That  is  practically  all  that 
was  said. 

Q.  Do  you  know  Sam  Cordner  ?— A.  Yes  sir. 

Q.  Do  you  know  whether  or  not  he  is  handling  square  cans,  in 
your  locality?— A.  He  is.     Since  I  bought  oil  of  the  Hisgens  they 
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have  sent  this  team  down  to  Long  Meadow  with  square  cans,  deliver- 
ing from  house  to  house,  retail,  into  that  territory. 

Q.  Were  the  square  cans  ever  used  in  that  territory  before  the 
Hisgens  came  there?— A.  Not  to  my  knowledge;  there  never 

3807  was  a  wagon  that  took  a  house  to  house  canvass  until  after  I 
bought  of  Hisgen. 

Q.  Did  you  have  any  conversation  with  the  driver  of  this 
wagon? — A.  Several  times  I  have  had  a  conversation  with  the  driver, 
and  the  driver  represented  that  he  was  selling 

Mr.  MrLBiTHN.  Oh,  I  object  to  the  conversation  with  the  driver; 
he  was  not  an  agent  or  employee  of  any  of  the  defendants  in  this 
action,  and  nothing  that  he  said,  or  any  declaration  of  his  would  be 
binding  on  them. 

Q.  Proceed,  Mr.  Allen,  with  the  conversation. — A.  The  driver  said 
he  was  selling  independent  oil.  I  asked  him  why  he  didnt  come  out 
Sat  and  honest  about  it  and  tell  the  people  what  he  was  selling,  for 
he  was  selling  Standard  Oil.  Well,  he  says,  "  We  have  got  to  make 
the  people  think  we  are  selling  an  independent  oil."  "  Well,"  I  said, 
"  if  you  want  to  humbug  them  that  way,  it  is  your  privilege."  And 
still  the  wagon  continues  till  to-day  in  peddling  oil  through  the  town. 

Q.  Do  you  know  how  the  prices  of  oil  were,  just  before  the  Hisgens 
came  in  there,  and  what  they  were  just  afterwards? — A.  I  couldnt 
state. 

Mr.  MrLBtJHN.  At  what  place  is  this?     Pittsfield? 

Mr.  MoEEisoN.  Long  Meadow. 

Witness.  Long  Meadow.     I  couldnt  state  that  without  any  notes 

or  any  way  of  governing  it.     We  pay  the  Hisgens  now  a  half  cent 

more  than  the  Standard  Oil  ask  for  their  oil  in  that  vicinity. 

3808  Q.  When  you  commenced  to  purchase  of  the  Hisgens,  do 
you  know  what  price  you  paid  them  with  reference  to  the 

Standard  price? — A.  I  could  not. 

Cross-examination  by  Mr.  Milbuen: 

Q.  Where  is  Long  Meadow? — A.  Long  Meadow  is  about  three 
miles  and  a  half  south  of  Springfield,  on  the  New  Haven  and  Hart- 
ford Eailroad. 

Q.  What  is  it,  a  village  ? — A.  A  village. 

Q.  How  big  a  place  ? — A.  About  1600  inhabitants. 

Q.  And  where  does  Cordner  do  business? — A.  In  Springfield.  I 
had  bought  oil  of  Cordner  previous  to  buying  of  the  Standard  Oil 
when  Cordner  run  for  the  Standard  Oil.  I  had  traded  with  him 
some,  previous  to  that. 

Q.  Well,  he  does  business  in  Springfield  and  around? — A.  And 
around,  I  suppose. 

Q.  Has  tankage,  I  suppose,  in  Springfield? — A.  He  gets  his  oil, 
I  suppose,  in  Springfield. 

Q.  And  then  delivers  it  by  wagon  to  Long  Meadow  and  other 
places? — A.  And  other  places. 

Q.  And  the  Hisgens'  storage  tank  is  in  Springfield,  is  it?^ 
A.  West  Springfield. 
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Q.  And  he  delivers  by  wagon  i — A.  He  delivers  wholesale. 
Q.  By  wagon  ? — A.  By  wagon. 

3809  Q.  To  dealers?— A.  To  dealers. 

Q.  That  is  Springfield,  Massachusetts,  isnt  it? — A.  Yes  sir. 

Q.  Well,  Cordner  is  in  the  retail  business  isnt  he  ? — A.  I  think  his 
wagon  would  indicate  it,  having  these  square  cans. 

Q.  Well,  you  know,  and  you  have  said,  havent  you,  Mr.  Allen 

A.  Well,  he  wholesaled  to  me ;  he  wholesaled  to  me  previous 

Q.  Well,  but  I  am  talking  of  the  time  you  are  speaking  of  here, 
with  the  square  cans. — A.  That  was  retail. 

Q.  He  is  engaged  in  the  retail  business?: — A.  In  the  retail  busi- 
ness. 

Q.  For  aught  you  know,  he  is  also  engaged  in  the  wholesale  busi- 
ness ? — A.  I  dont  know  anything  about  that. 

Q.  You  dont  know  whether  he  sells  to  dealers  or  not? — A.  I  do 
not. 

Q.  But  you  do  know  that  he  sells  to  the  retail  trade  ? — A.  Yes. 

Q.  And  makes  his  deliveries  by  wagon  ? — A.  Yes  sir. 

Q.  And  has  his  oil  in  what  you  call  the  square  cans? — A.  The 
square  cans. 

Q.  And  he  has  men  who  drive  his  wagon — or  wagons  if  he  has 
more  than  one  ? — A.  Yes  sir. 

Q.  You  are  not  undertaking  to  say,  Mr.  Allen,  that  the  Standard 
Oil  Company  has  any  ownership  of  Mr.  Cordner's  business,  are 
you  ? — A.  It  is  generally  known  to  be  that  way,  with  us. 

Q.  No,  Mr.  Allen,  but  have  you A.  I  dont  know  personally. 

That  is  the  common  talk. 

3810  Q.  The  common  rumor? — A.  The  common  talk 

Q.  That  is  the  common  talk,  but  you  have  no A.  That 

he  buys  his  oil  of  them ;  that  is  the  common  talk. 

Q.  Well,  I  am  not  asking  you  that — that  is  another  question,  where 
he  buys  his  oil.  But  you  couldnt  state  here,  on  any  knowledge  of 
your  own,  positively,  that  the  Standard  Oil  Company  has  any  interest 
in  Mr.  Cordner's  business? — A.  I  could  not. 

Q.  Are  you  sufficiently  conversant  with  Mr.  Cordner's  business  to 
say  where  he  gets  all  his  oil  ? — A.  I  couldnt  do  that,  no  sir. 

Q.  Your  dealings  with  the  Hisgens  are  not  confined  to  oil,  are 
they,  Mr.  Allen  ?    You  sell  to  them  ? — A.  I  sell  to  them  some. 

Q.  You  sell  hay  ? — A.  I  sell  hay. 

Q.  And  grain  ? — A.  Sometimes  I  have  in  the  past  years. 

Q.  Yes.     Well  you  do  farming  as  well  as A.  I  do  farming— 

hay 

Q.  And  they  are  customers  of  yours? — A.  So  with  the  Standard 
Oil.    I  have  sold  to  the  Standard  Oil. 

Q.  I  am  very  glad  of  that,  but A.  I  have  sold  hay  to  them.    We 

handle  a  good  deal  of  hay. 

Q.  Well,  do  you  handle  a  good  deal  with  Hisgen  ? — A.  Not  a  great 
deal. 

Q.  But  you  do  sell  to  them  ? — A.  I  do  sell  to  them  some. 
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Q.  What  they  talk  about  as  the  "  balance  of  trade,"  is  it  in  your 
favor  or  in  Hisgen's  favor? — A.  Oh,  I  think  I  use  more  of 

3811  his  stuff  than  he  does  of  mine — quite  a  little. 

Q.  You  think  you  do  ? — A.  I  think  I  do. 

Q.  But  you  have  dealt  with  him  right  along  ? — A.  Not  right  along. 
At  times  I  would,  and  at  times  I  wouldnt.  Times  when  he  would 
buy  his  goods  somewhere  else. 

Q.  But  he  has  been  buying  from  you  off  and  on A.  Off  and  on. 

Q.  Ever  since  you  have  been  buying  oil  from  him? — A.  I  should 
pay  off  and  on  he  had. 

Q.  And  he  is  still  doing  so? — A.  Well,  not  recently;  not  very 
recently;  within  a  month  maybe. 

Q.  Well,  this  may  be  the  "  off  "  time. — A.  No.  It  may  be  within  a 
month. 

Q.  Well,  up  to  within  a  month  ? — A.  Yes,  probably  so. 

Q:  The  conversation  about  the  6  cents  was  with  Mr.  Tuthill,  in  a 
hotel,  when  you  were  at  lunch  ? — A.  Yes  sir. 

Q.  You  and  he  were  lunching  together? — A.  Exactly.  I  forget 
whether  he  came  in  and  sat  beside  me,  or  whether  I  came  in  and  sat 
beside  him. 

Q.  You  knew  him  quite  well  ? — A.  Oh,  we  have  often  talked  about 
oil  and  other  business. 

Q.  Your  relations  were  friendly? — A.  Always.  They  are  today 
as  far  as  I  know. 

Q.  He  asked  you  if  he  couldnt  sell  you  oil?— A.  Certainly.  He 
always  has  the  oil  on  his  mind. 

3812  Q.  And  you  said  you  were  buying  of  Hisgen  ? — A.  He  knew 
I  was  buying  of  Hisgen. 

Q.  Did  you  say  to  him  then  that  Hisgen  was  buying  hay  and  stuff 
from  you  ? — A.  I  dont  think  so.  I  told  him  previous  to  that.  I  had 
sold  him  hay  for  the  Standard  people— for  the  oil  people. 

Q.  But  I  was  not  asking  about  that.  I  was  asking  if  at  this  time 
you  told  him  that  you  were  selling  hay  and  stuff  to A.  I  dont  re- 
member. I  might  have  told  him  that.  He  probably  asked  me  sev- 
eral times  about  that. 

Q.  Do  you  remember  the  exact  language  that  he  used  when  he  made 
what  you  call  "  the  offer  "  of  6  cents?— A.  Why,  he  says,  "  I  would  be 
glad  to  put  your  oil  in ;  I  would  put  it  in  for  6  cents." 

Q.  That,  you  think,  is  the  language  that  he  used?— A.  That  is 

right,  yes  sir. 

Q.  Let  me  ask,  if  you  are  clear  about  it,  Mr.  Allen,  if  he  said,  "  I 
dont  suppose  I  could  sell  you  oil  if  I  offered  it  to  you  for  6  cents?"— 

A.  No,  sir. 

Q.  You  wouldnt  recall  that  that  was  the  mode A.  No  sir,  that 

was  not  the  way  that  he  put  it. 

Q.  Of  expression  ? — A.  He  wanted  to  put  the  oil  in. 
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Q.  That  is  the  way  you  regarded  it? — A.  That  is  the  way  I  re- 
garded it. 

Q.  That  he  was  making A.  An  offer  to  me,  an  inducement 

to  me. 

3813  Q.  An  offer  of  6  cents? — A.  An  inducement  to  me  to  take 
the  oil. 

Q.  At  6  cents  ? — ^A.  At  6  cents  per  gallon. 

Q.  Could  you  say  that  the  price  then  was  not  7^  cents?  What 
would  you  say  on  that  subject? — A.  I  dont  think  I  could  name  the 
price.  My  impression  was  that  it  was  about  2  cents  lower  than  what 
they  were  asking  for  oil;  I  think  2  cents  lower  than  he  was  selling 
to  Kellogg  of  Feeding  Hills,  for  I  think  I  called  him  up. 

Q.  How  many  dealers  are  there  in  Long  Meadow  ? — A.  Two. 

Q.  Then  you  heard  afterwards  that  this  conversation  between 
you  and  Mr.  Tuthill,  whilst  you  were  sitting  there  at  lunch  that 
day,  in  the  hotel,  was  in  the  newspapers  ? — ^A.  I  understood  it  was. 

Q.  In  the  Boston  American? — A.  I  dont  know. 

Q.  You  didnt  put  it  in  the  papers? — A.  No  sir.  No  sir,  I  had  no 
knowledge  of  it. 

Q.  Had  you  told  your  conversation  to  Mr.  Hisgen? — A.  I  think 
Mr.  Hisgen — I  called  him  up  over  the  telephone,  or  saw  him,  and 
told  him  that  oil  must  be  a  good  deal  cheaper. 

Q.  Well,  you  told  him  of  this  conversation  ? — A.  I  told  him  I  was 
offered  oil  for  6  cents. 

Q.  By  Mr.  Tuthill?— A.  By  Mr.  Tuthill. 

Q.  And  then,  sometime  after,  you  saw  Mr.   Tuthill  and A. 

Well,  I  first  got  a  letter  from  Mr.  Tuthill. 

3814  Q.  First  you  had  a  letter;  but  you  dont  remember  answer- 
ing that  ?— A.  I  dont  think  I  answered  that  letter. 

Q.  Then,  later  you  saw  him  ? — A.  Later  I  saw  him. 

Q.  And  you  had  a  conversation  with  Mr.  Tuthill  at  that  time?— 
A.  Exactly. 

Q.  You,  as  I  recall  the  conversation,  understood  Mr.  Tuthill  to  say 
that  if  he  had  made  that  offer  to  you  he  would  lose  his  job? — A.  Mr. 
Tuthill  wanted  to  have  me  send  him  a  statement  retracting  that 
statement  and  denying  that  it  was  so. 

Q.  Denying  what?— A.  Denying  that  was  the  case.  I  told  him  I 
couldnt  very  well  do  it,  "  For  "  I  said  "  you  readily  remember  where 
we  sat  and  the  time  you  made  me  the  offer,  and  "  I  said  "  it  would  be 
false  if  I  denied  it."  "  Well,"  he  says,  "  the  Standard  has  got  after 
me;  I  am  liable  to  lose  my  job." 

Q.  Now,  did  Mr.  Tuthill  say  to  you  at  that  time— whilst  you  were 
sitting  at  lunch  there,  he  was  not  making  you  a  serious  offer  to  make  a 
contract  with  you  for  6  cents  ?— A.  Never.     He  never  remarked  it. 

Q.  He  didnt  say  that?— A.  No,  he  never  said  it. 

Q.  You  are  still  dealing  with  Hisgen  ? — A.  Yes. 

Q.  Do  you  recall,  Mr.  Allen,  that  the  first  price  you  paid  Hisgen 
was  less  than  the  Standard's  price  ? — A.  I  do  not. 
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Q.  You  dont  know  whether  it  was  or  not? — A.  I  do  not.    I  have 
no  way  of  knowing  without  looking  up  my  books  to  tell. 
Mr.  MrLBTTRN.  That  is  all. 

3815  Mr.  Morrison.  That  is  all. 

Mr.  MiLBURN.  Now,  I  move  to  strike  all  this  testimony  out, 
on  the  ground  that  it  has  no  relation  whatsoever  to  interstate  com- 
merce ;  purely  state  business,  a  state  transaction. 

3816  James  H.  Kellbt,  sworn  in  behalf  of  petitioner,  testified  as 
follows : 

Direct  examination  by  Mr.  Morrison  : 

Q.  What  is  your  name  ? — A.  James  H.  Kelley. 

Q.  Where  do  you  live? — A.  Pittsfield. 

Q.  What  is  your  occupation? — A.  Grocer. 

Q.  How  long  have  you  been  in  that  business? — A.  About  7  years. 

Q.  At  Pittsfield  all  the  time?— A.  Yes  sir. 

Q.  Do  you  deal  in  oil? — A.  Yes  sir. 

Q.  Of  whom  did  you  purchase  at  first  ?— A.  The  Standard  Oil. 

Q.  How  long  did  you  purchase  of  them?— A.  I  purchased  from 
them  from  the  time  I  went  in  till  1906,  till  Hisgen  Brothers  put_  a 
tank  there  and  started  to  sell  their  oil. 

Q.  Then  did  you  make  any  purchases  of  the  Hisgens?— A.  Yes  sir, 
I  bought  oil  from  them  ever  since. 

Mr.  MiLBmEN.  When  is  it  he  began  with  Hisgen,  did  he  say? 

Mr.  Morrison.  1906. 

Witness.  1906,  I  think  it  was.     Whenever  they  put  their  tank 

there. 

Q.  Do  you  know  Mr.  Aiken?— A.  Yes  sir. 

Q.  Who  is  he? — A.  He  is  general  manager  for  the  Standard  Oil 
Company  of  Pittsfield. 

Q.  Did  you  have  a  conversation  with  him,  after  you  made 
3817    your  first  purchase  of  the  Hisgens?— A.  Yes  sir. 

Q.  About  how  long  afterwards  ?— A.  About,  I  should  say, 

10  days  or  so.  ,     ^  tx-  o      a    ^r 

Q.  Did  he  know  that  you  had  purchased  of  Hisgens^— A.   Yes  sir, 

I  suppose  he  did.  „      .     ,^       •     .,    ,  •       ,    j. 

Q.  Did  you  talk  with  him  about  that?— A.  Yes  sir,  that  is  what  we 

Q  Did  you  at  that  time  have  a  conversation  with  him  about  his 
furnishing  you  oil,  and  what  he  would  furnish  it  for  ?— A.  Yes  sir. 

Q  You  may  go  on  and  state  all  that  was  said  m  that  conversa- 
tion—A Well,  he  came  in  and  he  asked  me  if  he  couldnt  do  some 
business  with  us  in  the  oil,  and  I  said  that  we  was  buying  all  the  oil 
from  Hisgen  Brothers,  and  we  didnt  care  to  do  any  business  with  him. 
"  Well "  he  says,  "  give  us  a  little  of  your  business,  if  it  is  only  50 
gallons  "  I  said  "  No,  you  cant  put  in  a  drop."  So  then  he  made  the 
proposition  that  he  would  fill  my  tank  free  of  charge.  And  I  told 
him  no  that  they  couldnt  put  no  oil  in.    So  talked  a  few  minutes,  and 
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he  went  away     Then,  about  ten  days  or  so  afterwards,  another  man 

came  m,  and  he  represented  the  Standard  Oil  Company— Mr  

Mr.  MiLBTJRN.  He  what? 

Witness.  He  came  into  the  store,  and  he  asked  me  who  I  was  buv 
mg  oil  from.  •' 

QQ10        J^""-  ^^^™^-  Wait  a  moment.     I  object  to  this  conver- 
6S1H    sation,  unless  the  witness  states  who  it  was  and  shows  that 
he  was  m  some  way  connected  with  the  Standard  Oil  Comnanv 
and  authorized  to  speak  for  it.  •^' 

Q.  You  may  go  ahead  and  give  the  conversation.— A.  He  came  in 
aM  he  asked  me  who  I  was  buying  my  oil  from,  and  I  told  him 

J  ^^  rn-?''°*^T'ir  '?*^  ^"^  '^•^''  "^°  y°^  b^y  a^y  f™m  the 
Standard  Oil  people?"  And  I  says,  "  No  sir."  "  Well,"  he  says 
'  I  am  here  representing  the  Standard  Oil  Company."  I  says  "It 
IS  a  poor  place  you  come."— just  like  that.  So  he  got  around  talking 
and  he  made  the  statement  to  me  that  if  we  would  leave  him  put 
the  oil  m,  he  would  fill  our  tank  free  of  charge.  And  I  told  him  no 
that  he  couldnt  put  no  oil  in  to  us,  because  we  were  buying  all  our 
oil  from  the  Hisgen  Brothers.  So  he  stayed  around  for  a  few  min- 
utes, talking  different  things,  asking  if  they  were  doing  pretty  good 
and  the  like  of  that,  and  I  says,  "As  far  as  I  Imow,  they  are  "  So  he 
went  away.     And  then,  after  that,  we  went  up  to  lawyer  Fallon's 

office,  and  we  made  an  affidavit 

Mr.  MiLBTjRN.  Well,  you  better  wait  until  you  are  asked  questions 

Mr.  MoEEisoN.  You  may  go  ahead  and  tell  what  this 

Mr.  MiLBTJEN.  I  would  like  to  have  the  opportunity  to  object  to 
a  question. 

Q.  Go  on  and  state  what  next  took  place  in  reference  to  this 
same  transaction.— A.  Well,  we  went  up  to  lawyer  Fallon's 
3819     office 

Mr.  MiLBUEN.  Now,  I  object  to  any  testimony  as  to  what  this 
man  did  at  this  lawyers  office  as  immaterial,  and  having  no  bearing 
on  this  case. 

Q.  Proceed.— A.  And  we  made  an  affidavit  of  that  fact— that  we 
was  offered  oil  free  of  charge. 

Mr.  MiLBUEN.  I  object  to  this.  The  affidavit  is  the  best  evidence 
of  what  it  contains— at  least  that  used  to  be  a  rule  of  evidence. 

Q.  Well,  you  made  an  affidavit  up  there?— A.  Yes  sir. 

Q,  Did  you  afterwards  have  any  conversation  with  Aiken,  or  any- 
body m  reference  to  it?— A.  After  that  we  made  an  affidavi4^it  may 
be  two  weeks  or  it  may  be  more,  I  wouldnt  say,  but  Mr.  Aiken,  and 
Mr.  TuthiU  came  to  my  place,  and  they  came  in  and  he  told  me  he  was 
Mr.  TuthiU,  from  Springfield,  and  he  wanted  to  know  if  I  was  offered 
oil  free  of  charge;  and  I  said  I  was;  and  he  says,  "  Well,  it  isnt  any- 
thing of  the  kind,"  he  says,  "  nobody  ever  offered  you  oil."  Well,  I 
said  they  did.  So  he  wanted  me  to  retract  my  statement  that  I 
made 

Mr.  MiLBUEN.  Well,  what  did  he  say  ? 
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Witness.  He  wanted  me  to  retract  the  statement  that  I  made  at 

lawyer  Fallon's  office,  about  offering  to  fill  my  tanks.     So  I  asked 

him  what  did  he  think  I  was.     I  told  him  no,  that  I  wouldnt  retract 

nothing.     So  he  started  in  then  talking  with  my  brother  about 

3820    some  other  matter  that  occurred  there,  and  so  they  took  the 

car,  I  think,  and  they  went  away. 

Q.  Did  they  say  anything  about  this  affidavit  that  you  had  made  «— 
A.  Well,  the  only  thing  they  stated,  about  the  affidavit,  that  they 
didnt  offer  us  oil  free  of  charge. 

Q  Do  you  know,  from  what  they  said,  whether  they  knew  about 
the  affidavit,  when  they  came  there,  or  did  you  tell  them  after  they 
got  there  about  the  affidavit?— A.  No,  they  knew  it  when  they  came 

there,  because  it  was i      q      *     v        t'V. 

Q.  They  commenced  the  conversation  about  that  ^— A.   xes.     xney 

asked  me  to  retract  it,  and  I  told  them  "  No."  ^      o^     j     j 

Q.  Do  you  know  what  oil  was  selling  for  there,  by  the  Standard, 
before  the  Hisgens  came?— A.  Well  I  couldnt  say  just 

Q.  Do  you  know  what  it  is  selling  there  for  now  by  the  Stand- 
ard?— A.  I  think  it  is  8  cents. 

Q   And  what  are  the  Hisgens  selling  it  for?— A.  Nine  cents. 

Q  Do  you  know  whether  or  not  oil  went  down  after  the  Hisgens 
came  in  your  town?-A.  Yes  sir,  it  did.  For  a  while  the  store  next 
to  me  sold  oil  for  ten  cents,  and  I  had  to  get  twelve.    He  said  he  got 

it  for  eight.  .,         ,  ,  .        . , 

Mr  MiLBUEN.  I  object  to  this,  and  move  to  strike  out  his  evidence 

of  the  conversation  between  him  and  somebody  else,  as  hearsay. 
O    Did  you  have  a  conversation  with  somebody  at  your  house,  about 

this  matter,  or  did  a  man  go  to  your  house  and  talk  with  you  about 

it?— A.  No  sir.  .  t,  J    V.     4.  -ffi 

3821         Q.  You  have  told  all  the  conversations  you  had  about  it«— 

A.  That  is  all  I  remember  of. 

O  Did  you  have  a  conversation  with  anybody  m  which  you  were 
told  that  it  must  be  the  Hisgens  that  wanted  to  fill  your  can? 

Mr.  MiLBtiEN.  I  object  to  this,  unless  it  is-  shown  that  this  conversa^ 
tion  was  with  somebody  connected  with  the  defendants  or  some  of 

*^T'when  Mr  Aiken  and  Mr.  TuthiU  came  in  that  day,  he  said 
it  wasnt  anyone  that  represented  the  Standard  Oil  Company,  that 
offered  me  oil  free  of  charge,  that  maybe  it  was  one  from  the  other 
side. 

Cross-examination  by  Mr.  Milbtjen  : 

O  Mr  Kelley  who  was  the  man  who  came  in,  the  second  offer  you 
>,nvp  ^noken  of  «-^A.  Why,  I  dont  know  the  man's  name. 

Q   Do  you  know  anything  about  him?-A.  Why,  all  I  know  is 

^^Q.^I  kMW— but  you  dont  know  his  name?  Have  you  seen  him 
since?— A.  No  sir. 
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Q.  Had  you  seen  him  before?— A.  No  sir. 

Q.  So  you  know  nothing  at  all  about  who  he  was?— A.  It  is  all  T 
know,  that  he  represented  the  Standard  Oil  Company 

3822  Oil  P^^"'  ^T  *^A  ^w  ^r^  *^^^  ^^  represented  the  Standard 
3822  Oil  Company  ?-A.  Well,  it  is  all  I  know,  just  the  same  Z 
any  other  man  that  comes  into  my  place,  and  they  represent!! 
they  come  m,  and  they  dont  tell  me  their  name,  they  ju^Si^ 
the  firm  they  are  working  for.  J  J"*"  represent 

Q.  You  never  saw  the  man  before?— A.  Ko  sir. 
Q.  You  don't  know  his  name  ? — ^A.  No  sir 

himsitce^nT  ^^^'  "''^''  '''''  ^^  since  ?-A.  I  never  have  seen 

Q.  And  he  said  to  you  that  the  Standard  Oil  Company  would  put 

of  char'ge^:"'  '  '"  "°*^^^g^-^-  He  offered  to  ffll  m^y  tank  £ 

did^not''*^  ^^^"^  ^""^  ^''''^  "^^*  °^  *"  *"  lawyer's  office?— A.  No  sir  I 
Q    How  long  after?     I  thought  you  said  you  did;  that  you  testi 
fied  here— A.  When  Mr.  Hisgen  came  arouM,  he  b'rougKdown 

n^Tnw  \r^'  f^  ^"'*  5°^  ^"^^  ''  ^^«  afterwards,  but  he  brought 
n    w  m       '  ^""^  ^^  '^''^^  ^^  affidavit  to  that  effect^I  did 

T        1^!'  "*''^'  ^""^  ^"""^  ^^^  *^^*  ^^^J"  that  man  was  in  there  2-A 
Jl  couldnt  say.  ' 

a  When  was  the  man  in  there  ?-A.  Well,  he  was  in,  about  a 
week  or  ten  days  or  so  after  Mr.  Aiken  was  in  ,       out  a 

Q.  Well  now,  when  was  that?  Never  mind  when  Mr.  Aiken  was 
m,  tell  us  about  when  it  was  that  this  man  came  in.— A   Well   I  ' 

couldnt  state  what  the  date  was.  ' 

3823        Q.  Didnt  I  understand  you  to  say,  on  your  direct  examina- 

lawyer  ?-A.  No  'sffl  Lid"— "'  "  ^""  *^'"  "'^"^  ''  '''  ^°"^ 
Q.  Well,  how  long  was  it  after  ?-A.  I  said  I  made  an  affidavit 

"^n    irifZ/^^r  '  "^°^  ^^'^^  ^^-  Hisgen  came  around. 

Q.  Well  then,  Mr.  Hisgen  came  in,  did  he?-A.  Mr.  Hisgen  came 
around,  yes,  he  was  around.  ^ 

Q.  And  he  took  you  to  a  lawyer's  office  ?-A.  We  all  went  up  there. 
±le  didnt  take  me,  but  we  went  up  there,  and 

Q.  Well,  you  went  up  with  him  to  a  lawyer's  office?— A.  No  I 
didnt  go  up  with  him.  ' 

in?;  Z'j'oi^iriF '" '  '^"^"'^  '^""^ '''''  ^^^^^^  ^^^  b-- 

A  •?■  ^u^^  ^"""^  '""-^  PP"''  ^  *^^'  *™«  ^hen  you  saw  this  man,  Mr. 
Aiken  had  come  m  there  and  said  to  you  that  he  would  fill  your 
tank^— A.  Before  this  man  came? 
Q.  Yes.— A.  Yes. 

Q.  Now,  you  knew  Mr.  Aiken?— A.  I  did,  yes. 
Q.  And  you  knew  who  he  was  ? — A.  Yes. 

Q.  And  you  knew  that  he  was  the  Standard  Oil  man  there  «—A 
les  sir. 
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Q.  Now,  let  me  read  this  to  you,  and  ask  you  if  you  can  recall  it 

as  the  affidavit  you  made;  "I,  the  undersigned,  a  member  of  the 

firm  of  Kelley  Bros.,  merchants,  of  the  city  of  Pittsfield,  Mass., 

3824  hereby  certify  that  a  representative  of  the  Standard  Oil  Com- 
pany offered  to  furnish  us  kerosene  oil  free  of  any  cost  or 

charge  whatsoever."— A.  Well,  it  was  something  like  that. 

Q.  "  John  H.  Kelley."  Is  not  that  the  affidavit  as  you  made  it?— 
A.  No  sir,  I  didnt  make  it  "  John,"  I  made  it  "  James". 

Q.  Well  then,  who  is  John  ?— A.  Well,  John— I  have  got  a  brother 
John. 

Q.  Well,  who  made  the  affidavit? — A.  I  made  the  affidavit. 

Q.  Then,  is  that  the  affidavit  that  you  made,  as  I  have  read  it  to 
you? — A.  Why,  it  is  similar  to  it,  I  couldnt  just  state  how  it  was. 

Q.  Is  it  not  your  recollection  that  it  is?  Can  you  point  out  any 
changes? — A.  Why,  the  only  change — I  don't  know  about  who 
"  John  "  Kelley  is ;  it  may  be  somebody  else,  for  all  I  know.  My 
name  is  James. 

Q.  Very  well,  never  mind  the  name.  Apart  from  the  name,  do 
you  recall  that  as  the  affidavit  that  you  made? — A.  Why,  I  dont 
think  all  the  affidavit  is  there. 

Q.  You  dont  think  it  is? — A.  No  sir. 

Q,.  Well,  you  know  it  was  published  in  the  newspapers,  dont  you, 
your  affidavit? — A.  Yes. 

Q.  You  saw  it  in  the  newspapers,  didnt  you? — A.  I  saw  in  the 
newspapers  ? 

Q.  You  saw  your  affidavit  in  the  newspapers? — A.  Why,  yes,  I 
have  read  it. 

3825  Q.  And  you  know  that  it  was  sent  to  the  Commissioner  of 
Corporations,   dont  you? — A.  I   dont  know   anything  about 

that. 

Q.  You  dont  know  anything  about  that;  but  you  do  know  that  it 
was  in  the  papers  ? — ^A.  Yes  sir. 

Q.  And  you  saw  it  in  the  papers? — A.  I  think  maybe  I  have  read 
it,  I  wouldnt  be  positive. 

Q.  Now  then,  does  that,  as  I  read  to  you,  does  that  recall  to  you  the 
affidavit  that  you  made  ?  Let  me  read  it  again :  "  I,  the  undersigned, 
a  member  of  the  firm  of  Kelley  Bros.,  merchants,  of  the  city  of  Pitts- 
field,  Mass.,  hereby  certify  that  a  representative  of  the  Standard  Oil 
Company  offered  to  furnish  us  kerosene  oil  free  of  any  cost  or  charge 
whatsoever." — A.  Well,  as  far  as  I  see  there,  that  there  was  two  rep- 
resentatives; I  dont  know  whether  it  states  whether  there  was  two 
or  one. 

Q.  No,  it  doesnt  state. — A   Well,  there  were  two  representatives. 

Q.  Will  you  swear  that  that  is  not  the  affidavit  you  made?^ — 
A.  Why  no,  I  will  not. 

Q.  Will  you  swear  that  in  the  affidavit  that  you  made  you  men- 
tioned two  men  ? — A.  I 

Q.  Now,  answer  my  question.  Will  you  swear  that  in  your  affi- 
davit that  you  made,  right  then,  you  mentioned  two  men  as  having 
made  offers  to  you? — ^A.  No,  I  wouldnt  swear  to  that. 
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Mr.  MiLBTjEN.  Have  you  got  that  affidavit  of  this  man's  Mr.  Morri- 
son? 

3826  Mr.  Moeeison.  No,  we  have  not. 

Mr.  Crawford.  It  is  in  the  possession  of  the  Government. 

Mr.  Morrison.  Well,  I  don't  know  anything  about  it.  I  never  saw 
it,  or  heard  of  it  until  I  came  to  Albany.  If  it  is  with  the  Bureau  of 
Corporations,  I  have  no  doubt  you  can  get  it. 

Mr.  MiLBUEN.  I  suppose  we  can.  I  suppose  they  would  give  it  to 
us.  I  think  they  would  if  you  asked  them.  They  would  probably  do 
it,  if  you  asked  them,  more  than  if  I  asked  them. 

Mr.  Morrison.  If  the  Bureau  has  it  we  will  furnish  it. 

Mr.  MiLBUEN.  That  is  all. 

Mr.  Morrison.  That  is  all. 

Mr.  MiLBUEN.  I  move  to  strike  out  the  testimony  of  the  witness, 
on  the  ground  that  it  relates  entirely  to  state  commerce,  state  trans- 
actions, and  not  to  interstate  commerce  at  all. 

3827  John  Deiscoll,  sworn  in  behalf  of  the  petitioner,  testified 
as  follows: 

Direct  examination  by  Mr  Geaviis  : 

Q.  What  is  your  name? — A.  John  DriscoU. 

Q.  Where  do  you  live? — A.  Pittsfield. 

Q.  What  is  your  business? — A.  Grocery. 

Q.  How  long  have  you  been  in  business  there? — A.  I  judge -about 
12  years. 

Q.  Do  you  deal  in  illuminating  oil? — A.  Yes,  sir. 

Q.  From  whom  did  you  at  the  beginning  purchase  your  oil? — A. 
From  the  Standard  Oil,  when  we  first  started. 

Q.  Did  you  ever  purchase  oil  from  anybody  else? — A.  Yes,  I  have 
purchased  from  the  Hisgen  Brothers,  first,  when  they  came  into 
business. 

Q.  When  did  you  first  purchase  from  the  Hisgen  Brothers? — A.  I 
have  an  idea  it  was  along  about  1900;  I  think  it  was  a  little  before 
1900. 

Q.  What  was  the  occasion  of  your  purchasing  from  Hisgen  Broth- 
ers ? — A.  Well,  I  felt  as  though  at  that  time,  the  Standard  Oil  people 
were  very  independent,  and  I  felt  as  though  if  there  came  a  chance 
for  me  to  purchase  some  place  else  I  would  do  so. 

Mr.  MiLBURN.  I  move  to  strike  out  as  to  why  he  purchased,  as  not 
material ;  and  Avhat  he  felt  is  not  material. 

3828  Q.  How  much  did  you  purchase  from  Hisgen  Brothers  to 
begin  with  ? — A.  Five  barrels. 

Q.  After  you  purchased  those  five  barrels  from  Hisgen  Brothers, 
did  you  have  any  communication  or  hear  anything  from  the  agent  of 
the  Standard  Oil  Company  in  regard  to  it? — A.  Yes,  sir.  Before  the 
barrels  had  been  returned  or  the  five  barrels  had  been  used  up — I  cant 
say  just  what  the  time  was — but  before  I  needed  oil  again  Mr.  Tuthill 
of  Springfield  called  on  me,  a  man  who  represented 
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Q.  Who  is  Mr.  Tuthill?— A.  A  man  who  said  he  was  Mr.  TuthiU, 
and  I  believe  it  was  him,  and  I  have  every  reason  to  believe  so. 

Q.  Do  you  know  who  Mr.  Tuthill  is  ?— A.  I  do  now,  yes  sir. 

Q.  Well,  who  is  he  ? — A.  A  man  from  Springfield,  the  agent  from 
Springfield. 

Q.  What  is  his  business  ? — A.  He  is  manager  for  the  Standard  Oil 
people,  at  least  he  represents  himself  so. 

Q.  What  did  he  say  when  he  called  on  you? — A.  He  wanted  to 
know  where  I  bought  my  oil,  and  what  occasion  I  had  for  it,  and  I  be- 
lieve I  told  him. 

Q.  What  did  you  tell  him  ? — A.  I  told  him  that  the  reason  I  done 
it  was  because  they  were  getting  rather  independent,  and  that  I  kind 
of  thought  if  it  ever  came  a  place  I  could  buy  other  places,  I  would 
do  so. 

Q.  Well,  what  did  he  say? — ^A.  He  said  he  wanted  to  make  me  a 
proposition.     And  he  wanted  to  have  me  sign  a  contract  for 

3829  oil,  and  he  made  an  offer  at  that  time,  and  I  signed  it. 

Q.  Do  you  remember  what  sort  of  an  offer  it  was? — A.  I 
think  it  was  a  cent  and  a  half  a  gallon. 

Q.  A  cent  and  a  half?- — A.  A  reduction  of  a  cent  and  a  half  a 
gallon. 

Q.  Well,  did  you  sign  any A.  I  signed  it,  and  I  wrote  him  a  let- 
ter, afterwards,  stating  that  I  wished  to  withdraw  from  it. 

Q.  What  were  the  circumstances  of  your  signing  that  contract? — 
A.  The  first  one? 

Q.  Yes — that  paper? — A.  Why,  simply  he  offered  me  the  oil  for  a 
cent  and  half  lower  than  I  was  buying  it. 

Q.  Well,  were  there  any  peculiar  circumstances  which  entered  into 
your  signing  that  paper  at  that  time  ? — A.  Why,  I  think  nothing  more 
than  the  reduction  in  price. 

Q.  You  afterwards A.  I  afterwards  withdrew,  and  he  came 

again  to  see  me. 

Q..  He  came  to  see  you  again  ? — A.  Yes  sir. 

Q.  What  did  he  say  the  second  time? — ^A.  He  made  me  another 
offer,  and  I  told  him  No,  I  thought  not.  I  think  the  other  offer  was 
another  half  cent,  which  made  it  two  cents  a  gallon. 

Q.  Who  was  it  came  to  see  you?  Who  was  it  that  made  you  this 
offer?— A.  Mr.  Tuthill,  of  Springfield. 

Q.  Did  he  come  alone? — A.  On  those  two  occasions,  yes. 

Q.  Did  you  buy  any  oil  from  him  after  that  ? — A.  Well,  yes. 

3830  Q.  Immediately  after  that,  I  mean? — A.  Not  immediately, 
no.     I   dont  remember  of  buying  it  immediately   after,   al- 
though I  have  bought  oil  from  both  concerns. 

Q.  Well  while  you  had  this  oil  which  you  purchased  from  Hisgen 
Brothers  did  you  have  an  experience  with  regard  to  measuring  that 
oil? — A.  Afterwards? 

Q    Yes. A.  Why,  yes,  during  the  time  I  bought  the  Hisgens' 

oil,  I  had  an  experience  of  measuring  oil. 
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Q.  First,  before  you  had  this  experience,  did  you  make  an  affi- 
davit in  regard  to  the  offer  that  Mr.  Tuthill  made  you  ? — ^A.  I  have 
no  recollection.    We  did  afterwards,  but  I  dont  believe  we  did  then. 

Q.  You  did  make  an  affidavit  though? — A.  Afterwards;  after  the 
measurement,  after  they  had  measured  my  oil  and  everything.  I 
think  they  were  both  in  one  affidavit,  if  I  remember  right. 

Q.  Well,  what  took  place  at  the  time  of  this  measuring  of  your 
oil  ?  Give  us  a  history  of  it — of  how  it  was  done  and  who  did  it. — 
Aj  Well,  one  evening  I  got  a  telephone  from 

Mr.  MiLBUEN.  When  was  this? 

Q.  When  was  it? — A.  I  think,  as  near  as  I  can  get  to  it,  it  was 
March,  1902. 

Q.  Well,  go  ahead  and  tell  us  about  it. — ^A.  I  got  a  telephone,  or 
was  asked  to  the  telephone — if  I  had  any  objections  to  the  oil  that 
was  at  the  store  being  measured. 

Q.  Who  was  at  the  telephone,  do  you  know? — A.  Well,  I 

3831  dont  know  whether  it  was  Mr.  Aiken  or  Mr.  Tuthill,  but  I 
believe  it  was  some  one  of  the  two  people,  at  least  they  came 

afterwards ;  and  they  came  in  the  morning,  and  had  a  hired  man  with 
them,  and  they  started  measuring  the  oil. 

Q.  This  was  Mr.  Aiken,  or  Mr.  Tuthill? — A.  Mr.  Aiken  and  Mr. 
Tuttle  and  a  hired  man. 

Q.  Who  is  Mr.  Aiken? — A.  Mr.  Aiken  is  the  manager  of  the  Pitts- 
field  station. 

Q.  Of  what  company  ? — A.  Of  the  Standard  Oil  Company. 

Q.  All  right,  go  ahead. — A.  And  as  they  measured  the  oil,  I  tallied 
it,  and  when  they  got  through  measuring,  I  was  from  five  to  five  and 
a  half  gallons  short  on  every  barrel  they  had  measured. 

Q.  What  oil  was  this  they  were  measuring  ? — ^A.  They  were  meas- 
uring Hisgens'  oil,  oil  that  came  from  the  Hisgen  plant.  And  then 
we  talked  awhile  about  it  and  so  finally  I  said  that  I  would  have  to 
look  for  a  shortage  on  it,  and  I  would  like  to  have  every  proof  that 
I  could,  to  get  my  shortage.  And  they  asked  me  what  more  proof 
I  wanted — if  I  hadnt  seen  it  measured.  I  said  Yes,  I  had  seen  it 
measured,  but  I  thought  I  would  like  to  have  the  cans  measured. 

Q.  Did  they  have  cans  with  them? — A.  They  had  two  five-gallon 
cans,  yes  sir. 

Q.  Brought  them  with  them  when  they  came? — A.  Yes  sir.     So 

I  took  the  cans  and  started  to  measure.     Mr.  Aiken  told  me,  long 

before  I  got  my  can  full,  standing  at  one  side  of  me,  he  said 

3832  "  I  knew  your  cans  wouldnt  fill  it." 

Q.  Did  you  measure  this?- — A.  I  measured  them,  and  each 
one  of  the  cans  held  about  a  quart — one  I  think  held  a  quart  and 
the  other  held  a  little  over  a  quart ;  one  measure  held  a  quart  and  the 
other  a  little  over  a  quart  more  than  my  measure. 

Q.  You  measured  them  with  your  own  measure? — A.  With  my 
own  gallon  measure.  The  next  morning  a  man  who  was  Sealer  of 
Weights  and  Measures  in  Pittsfield,  by  the  name  of  Charles  Tal- 
bot  
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_  Q.  Was  he  Sealer  of  Weights  and  Measures  then  ?— A.  No  sir,  his 
time  expired  in  January. 

Q.  And  this  was  along  in  March?— A.  This  was  along  in  March. 
And  they  hadnt  appointed  one  not  much  before  April;  I  think  it 
was  in  April. 

Q.  Now,  what  about  Talbot? — A.  He  came  into  the  store  the  next 
morning,  with  a  new  measure.    He  asked  me  where  my  measure  was. 

Q.  Was  he  alone? — A.  No  sir,  Mr.  Aiken  was  with  him.  He  asked 
me  where  my  measure  was,  and  I  told  him,  and  he  wanted  to  measure 
it  with  water ;  and  we  liad  a  little  talk  over  it,  and  I  insisted  on  him 
measuring  with  oil.  It  practically  didnt  make  much  difference ;  and 
my  measure  was  smaller  than  his ;  my  measure  wouldnt  hold  all  that 
he  had  in  his  measure.     So  he  went  away. 

Q.  Did   he   say   that   your  measure  was  short? — A.  He  said   my 

measure  was  not  a  sealed  measure.    I  told  him  his  brother  had  taken 

the   inonejr    for   sealing    niy   measure,    Yfhen   he   was    Sealer. 

3833  And  then  we  had  a  dispute  over  that.    The  can  was  so  that  we 
couldnt  find  no  mark  on  it,  but  I  know  that  I  never  had  had 

but  the  one  p  alien  can  up  to  that  time,  that  is  for  oil  purposes. 

Q.  Then  wdiat  happened  in  regard  to  this? — A..  And  then  when 
Mr.  Hisgen  came  to  my  store  for  his  pay,  I  told  him  that  I  was  short 
in  my  oil,  and  he  asked  me  about  how  much,  and  I  told  him  on  the 
three  barrels  measured  that  I  was  so  much  short,  but  that  the  other 
two  I  had  emptied  without  measuring  and  that  I  didnt  know  what 
I  was  short.  So  he  sa3^s,  "  Deduct  it,"  and  I  deducted  it  from  my 
bill  and  gave  him  a  check  for  it.  He  then  asked  me  how  I  knew  I 
was  short,  and  I  said.  "  Because  I  seen  it  measured."  And  I  believe 
he  remarked,  "  That  is  quite  funny."  "  Well  ",  I  says  to  him,  turning 
around 

Mr.  MiLBUBN.  I  object  to  this  conversation  between  this  witness 
and  Hisgen!  as  not  material  or  binding  on  any  of  the  defendants. 

Q.  What  did  you  do  then  ? — A.  I  then  told  him  that  this  was  the 
measure,  and  if  he  could  prove  to  me  that  it  was  an  accurate  gallon 
measure  that  I  wasnt  short;  that  if  he  could  prove  to  me  that  the 
measure  was  all  right,  then  I  was  all  right,  and  if  he  could  prove  to 
me  that  it  was  a  short  measure,  why,  I  was  all  wrong.  So  he  asked 
me  if  that  was  the  measure  there,  and  I  told  him  yes,  it  was  the  only 
measure  I  had;  and  he  wanted  to  know  if  he  could  have  it,  and  I 
said  yes,  that  it  was  no  use  to  me  because  I  had  a  pump  with  a 

3834  gauge  on  it,  that  would  pump  anywhere  from  a  quart  to  a  gal- 
lon.   And  he  asked  me  who  the  Sealer  was  here,  and  I  told  him 

I  thought  at  the  present  time  we  didnt  have  no  Sealer.  And  that 
was  all  I  heard  of  Mr.  Hisgen  I  think  it  was,  for  about  a  week, 
before  I  seen  him  again — probably  a  little  shorter  than  that,  but  it 
seems  to  me  it  was  about  a  week ;  he  called  at  my  store,  and  he  asked 


me- 
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Mr.  MiLBURN.  I  object  to  the  conversation  between  Mr.  Hisgen  and 
the  witness  as  immaterial,  hearsay,  and  not  binding  on  any  of  the 
defendants. 

Q.  He  called  at  your  store,  and  what  did  you  do? — A.  He  called 
at  my  store,  and  he  asked  me  if  I  would  know  my  measure  if  I  seen 
it,  and  I  told  him  I  would.  I  thought — in  fact  I  was  sure,  because  we 
had  put  a  mark  on  the  measure  before  it  left  the  store 

Q.  What  kind  of  a  mark? — A.  If  I  remember  right,  we  took  a 
nail  and  made  two  heavy  scratches  like  a  cross,  on  the  side  of  the 
measure.  And  I  told  him  I  would.  So  he  brought  me  then  to  law- 
yer Fallon's  office.  He  asked  me  if  I  was  willing  to  go  and  swear 
to  an  affidavit  to  that  effect,  and  I  told  him  I  was,  so  we  went  down 
to  lawyer  Fallon's  office,  and  there  the  measure  was  in  a  bag,  and  he 
pwUed  it  out  of  the  bag. 

Q.  Was  it  the  same  measure? — A.  The  same  measure.    He  asked 

me  if  I  knew  it,  and  I  told  him  yes.    And  at  that  time  it  had  on  two 

affida\ats,  paper  pasted  on  the  can;  one  was  from — I  think  one — well, 

there  was  two — I  think  there  were  three  affidavits  signed 

3835  Mr.  Milbuek.  I  object  to  proof  of  those  affidavits. 
Witness.  But  there  was  one  from  Pittsfield  on  it  also. 

The  Commissioner.  Just  a  minute. 

Q.  Would  you  know  that  measure,  if  you  saw  it  now? — A.  I  am 
perfectly  sure  I  would,  yes  sir. 

Q.  How  long  had  you  used  that  measure  in  your  business? — A.  I 
used  it  3  or  4  years. 

Q.  I  show  you  a  measure  here,  a  little  larger  at  the  bottom  than 
at  the  top,  with  a  handle,  and  a  wide  mouth,  and  a  "  P  "  stamped  on 
the  handle,  the  mouth  scratched  with  some  rough  instrument,  and 
ask  you  to  examine  it,  and  state  whether  that  is  the  same  measure 
with  which  you  measured  the  cans  brought  into  your  office  by  Mr. 
Aiken  and  Mr.  Tuthill. — A.  There  is  my  mark,  sir ;  this  cross  that  is 
put  on  the  can.  And  outside  of  that,  this  spout  was  all  bent  in,  and 
we  straightened  it  out.  When  I  seen  the  can  that  was  straightened 
up  again.  That  was  all  the  difference  between  the  can.  This  is 
the  real  measure  that  I  had  to  the  best  of  my  knowledge. 

Q.  You  testify  that  that  is  the  same  measure  ? — A.  Yes  sir. 

Q.  Which  Hisgen  was  it  that  you  gave  this  measure  to? — A. 
Henry,  I  believe. 

Q.  Henry? — A.  Yes,  Henry  Hisgen. 

Q.  Have  you  now  told  all  that  took  place  with  I'eference  to 

3836  that  measuring  of  the  oil  in  this  can? — A.  I  believe  so,  as  far 
as  I  recollect  at  the  present  time — at  that  time  all  that  took 

place. 

Q.  Did  anything  else  take  place  later,  in  regard  to  it,  after  you  had 
made  this  affidavit? — A.  That  affidavit. 

Q.  After  you  made  that  affidavit  did  you  see  the  can  again  until 
you  saw  it  in  Albany  ? — A.  Not  until  1  saw  it  in  Albany,  no  sir. 
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Q.  Did  you  ever  get  a  rebate  or  reduction  in  price  from  the  Stand- 
ard Oil  Company  until A.  I  had  the  privilege,  but  never  took  it. 

Q.  Well,  I  mean,  did  you  ever  have  one  offered  to  you  until  Hisgen 
Brothers  came  in  to  sell  oil  ? — A.  No  sir. 

Cross-examination  by  Mr.  Milbtjen  : 
Q.  Mr.  DriscoU,  how  long  had  you  dealt  with  the  Standard  Oil 
Company  prior  to  the  time  that  you  dealt  with  Hisgen  ?— A.  Do  you 
mean  personally? 

Q.  Yes,  I  mean  you,  in  your  business  there. — A.  Well,  I  had 

3837  a  partner,  up  until  about  that  time,  and  both  of  us  dealt  with 
them.    While  I  had  been  in  business,  I  had  an  idea  up  to  that 

time,  until  Hisgen  came,  that  the  only  place  to  buy  oil  was  from  the 
Standard  Oil  people. 

Q-  No — what  I  asked  is,  How  long  a  period  of  time  was  that,  that 
you  had  bought  oil  from  the  Standard  Oil,  down  to  the  time  that  you 
bought  from  Hisgen? 

Q.  Well,  from  1900;  I  think  it  was  4  years;  3  or  4  years.  I  think 
it  was  1904  when  I  went  in  with  a  partner.    Or  1894. 

Q.  What  ? — A.  No,  1894, 1  think,  when  I  had  a  partner  in  business. 

Q.  Well,  that  is  14  years  ago. — A.  Yes  sir. 

Q.  When  was  it  that  you  first  bought  from  Hisgen? — A.  From 
Hisgen  ? 

Q.  Yes. — A.  It  was  the  first  year  they  started ;  the  first  five  barrels 
of  oil  that  came  to  Pittsfield,  I  think. 

Q.  That  was  1900?— A.  I  believe  so. 

Q.  Prior  to  that  time  you  had  been  dealing  with  the  Standard 
Oil  Company? — A.  Yes  sir. 

Q.  And  for  how  long  a  period  of  time — either  yourself,  or  you  and 
your  partner  together — a  number  of  years? — A.  Well,  according  to 
that,  it  would  be  about  4  years,  wouldnt  it — four. 

Q.  Why  four?— A.  Well,  it  would  be  from  1894  until  1900. 

3838  Q.  Well,  that  would  come  pretty  near  being  six,  wouldn't 
it? — A.  Well,  it  would  be  that  length  of  time. 

Q.  But  your  transaction  with  Hisgen  was,  as  you  remember,  in 
1900?— A.  Yes  sir. 

Q.  "When  they  opened  up  in  Springfield? — A.  Yes. 

Q.  Now  you  say  that  that  resulted  in  Mr.  Tuthill  coming  to  see 
you  ? — A.  That  was  the  reason  he  came  to  see  me. 

Q.  I  suppose  the  Standard  wagon  had  come  around  and  delivered 
oil  at  your  place  right  along? — A.  Yes. 

Q.  Periodically? — A.  While  I  had  the  five  barrels,  yuu  mean,  or 
before  this  ? 

Q.  Before.— A.  Yes. 

Q.  The  wagon  would  come  along  and  fill  your  tank? — A.  Yes, 
gave  me  what  I  needed  of  it. 

Q.  Gave  you  what  you  needed? — ^A.  Yes. 


1916  DEISCOLL. 

Q.  And  then,  of  course,  when  you  bought  your  oil  elsewhere  and 
the  Standard  wagon  came  on  its  rounds,  you  didn't  need  oil? — A. 
Sure. 

Q.  So  they  couldn't  help  but  know  you  had  bought  oil  somewhere 
else,  could  they? — A.  That  is  right. 

Q,.  Then  Mr.  Tuthill  came  around  to  see  you? — A.  Yes. 

Q.  And  you  knew  him? — A.  Well,  I  knew  him;  he  said  he  was 
Mr.  Tuthill.  and  then  when  I  saw  him  afterwards  he  must  have  been 
the  man. 

Q.  Yes ;  there  is  no  question  about  that. — A.  Yes. 

Q.  I  am  not  questioning  that  at  rdl.  You  knew  him,  and  knew  the 
Standard  people  there;  you  had  been  dealing  with  them. — A.  Well, 
that  was  the  first  I  had  ever  seen  of  him,  the  same  as  meeting  you 
to-day. 

3839  Q.  But  you  had  been  dealing  with  the  Standard  people 
there  for  five  or  six  years  ? — A.  Yes. 

Q.  And  then  you  say  that  Mr.  Tuthill  offered  you  a  contract. — 
A.  Yes  sir. 

Q.  To  sell  you  oil.  A  fixed  quantity  of  oil,  was  it? — A.  Yes  it 
was  a  fixed  quantity  of  oil. 

Q.  And  to  be  delivered  ;is  you  needed  it? — A.  Yes. 

Q.  And  at  a  price  fixed? — A.  Yes. 

Q.  Do  you  remember  what  that  price  was? — A.  I  am  quite  cer- 
tain it  was  a  cent  and  a  half. 

Q.  No. — A.  Yes — a  cent  and  a  half  below  the  regular  price. 

Q.  Yes.  I  say  "  No  "  because  I  didn't  think  they  would  be  selling 
you  oil  for  a  cent  and  a  half  a  gallon. — A.  Well,  below  the  regular 
market  price. 

Q.  What  was  the  price  named  in  the  contract? — A.  I  have  no 
recollection  of  what  the  price  was,  I  wouldn't  want  to  say. 

Q.  You  can't  tell  what  the  price  was  in  the  contract? — A.  No,  I 
couldn't  tell  without  looking  back  to  find  out. 

Q.  You  could  by  looking  back  ? — A.  Why,  I  could  by  looking  back 
nine  or  ten  years  and  find  it. 

Q.  But  you  haven't  looked  back? — A.  I  ^haven't  looked  back,  no 
sir. 

Q.  What  was  the  open  price  then,  as  we  call  it  here  ? — A.  I  couldn't 
tell  you,  sir. 

Q.  That  price  was  changing  from  time  to  time;  you  paid 

3840  different  prices  for  your  oil? — A.  Oh,  always,  yes. 

Q.  And  your  recollection  is  that  the  contract  which  you 
signed  was  a  cent  and  a  half  less  than  the  then  open  price  of  oil? — 
A.  Than  tie  then  open  price,  or  whatever  the  price  would  be.  If 
the  price  should  happen  to  be  twelve  cents,  why,  I  would  have  it  for 
10-J ;  if  it  went  to  12;\  cents,  wly,  I  would  have  it  a  cent  and  a  half  off. 
I  was  to  have  a  cent  and  a  half  off  the  regular  price. 

Q.  Now  tliat  was  the  contract  ? — A.  That,  as  I  understand,  was  the 
contract. 

Q.  Now  then,  having  signed  that  contract,  you  notified  him  that 
you  didn't  want  to  live  up  to  it. — A.  Yes  sir. 
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Q.  Did  you  live  up  to  it  ? — A.  No  sir. 

Q.  You  abandoned  it? — A.  Yes  sir. 

Q.  You  had  signed  the  contract,  he  had  gone  away  with  it,  and 
then,  on  reflection,  you  notified  him  afterwards  that  you  were  not 
going  to  live  up  to  that  contract  ? — A.  That  is  right. 

Q,.  And  that  was  the  end  of  that  transaction? — A.  No.  He  called 
back  and  made  me  another  offer. 

Q.  Then  he  came  back  to  see  you  ? — A.  Yes  sir. 

Q.  And,  as  I  understand  your  testimony,  offered  you  another 
pric(^? — A.  Yes  sir. 

Q,.  And  what  do  vou  say  tliat  price  was  ? — A.  I  told  him  "  No  sir." 

Q.  What?— A.  iWn't  agree'toit. 

Q.  Well,  what  did  he  say  as  to  the  price? — A.  Ano(l«n'  half  cent. 
That  would  have  made  it  two  cents. 

3841  Q.  Are  you  sure  ? — A.  I  am  quite  positively  sure,  yes  sir. 
Q.  You  are  clear  in  your  recollection A.  Yes  sir. 

Q.  That  it  was  two  cents. — A.  A  cent  and  a  half  first  and  the  other 
was  a  half  cent,  which  would  make  two  cents. 

Q.  That  is  what  you  are  clear  about? — A.  Yes  sir. 

Q.  And  that  was  back  in  1900? — A.  That  was  between  1900  and 
now.     I  couldn't  exactly  say  what  date  it  was. 

Q.  Now  let  us  see.— A.  1900,  April— 1902— about  1903  I  should 
imagine— 1902  or  1903. 

Q.  Now  let  us  see.  I  may  have  got  confused.  You  bought  from 
Hisgen A.  No,  that  is  right ;  no,  that  was  1900. 

Q.  That  was  1900  ?— A.  I  don't  know,  I  am  sure.  They  came  in 
in  1900. 

Q.  And  then  you  bought  from  Hisgen? — A.  Yes,  or  at  the  time 
they  came  in  with  their  fi^^st  oil.  It  was  between  1900  or  1901  or 
1902,  I  don't  know  which.  I  wouldn't  be  positive  as  to  a  date — I 
couldn't  be  positive  to  a  date. 

Q.  Well,  as  I  understood  you,  you  said  both  to  Mr.  Graves  and  to 
myself  that  it  was  just  about  as  soon  as  they  opened  up  in  Spring- 
field, the  latter  part  of  1900,  that  you  bought  from  them.— A.  I 
bought  from  them.  I  never  looked  back  for  their  bill  to  find  out,  but 
I  have  an  idea  it  was  from  19f:0 ;  I  think  it  was  about  the  first  of  them 
-branching  out  to  Pittsfield  foi-  their  order.     What  time  that  was  I 

don't  know. 

Q,.  Pittsfield?— A.  Pittsfield,  Mass.  They  may  have  i^een  in  busi- 
ness here  some  time  before  they  branched  to  Pittsfield,  but  it 

3842  was  the  first  oil  that  was  sold  in  Pittsfield,  to  my  recollection— 
the  first  of  their  oil  that  they  had  sold  in  Pittsfield,  to  my  recol- 
lection. 

Q.  Well,  your  recollection  is,  as  you  gave  it,  that  that  was  the  latter 
part  of  1900.  Is  that  still  your  recollection ?— A.  No,  I  wouldn't, put 
no  date  on  it,  but  it  was  the  first  oil  that  they  sold  in  Pittsfield,  accord- 
ing to  my  recollection.     I  don't  know  no  dates  for  it  at  all. 

Q.  Would  you  say  1900  ? — A.  I  don't  know  for  sure. 

Q.  1902  ?— A.  No  sir,  I  wouldn't. 
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Q.  Or  1903  ?— A.  I  wouldn't  make  no  date  imtil  I  found  out.  I 
can  probably  look  back  to  find  out.  I  wouldn't  say  when  it  was,  but 
I  know  it  was  the  first  five  barrels  of  oil  that  I  had  bought  from  them. 

Q.  Well,  it  was  right  after  that  that  Mr.  Tuthill  came  in?— A.  Yes! 

Q.  And  this  contract  was  made? — A.  Yes  sir. 

Q.  Now,  have  you  got  the  contract? — A.  ^Vhy,  no.  He  didn't  let 
me  have  his  contract.  He  had  me  sign  a  paper  that  I  have  recollection 
of,  and  he  bid  me  good  day  and  started  away.  I  didn't  have  no  con- 
tract from  him  any  more  than  what  he  wrote  himself ;  he  didn't  give 
it  to  me. 

Q.  You  didn't  have  a  copy  of  the  contract? — A.  No  sir. 

Q.  But  you  knew  what  it  was  ? — A.  Yes  sir. 

Q.  The  amount  that  you  had  taken,  and  the  price  ? — A.  Yes  sir. 

Q.  So,  if  you  first  bought  from  Hisgen  in,  say,  the  end  of 

3843  1900,  why,  then^  that  was  the  time  of  your  transaction  with 
Tuthill — shortly    afterwards. — A.  If    that    was-  the    time    I 

bought,  that  was  the  time  of  the  transaction,  yes. 

Q.  So,  whenever  your  purchase  from  Hisgen  was,  it  was  shortly 
after  that  that  the  transaction  with  Tuthill  was  ? — A.  Yes. 

Q.  Now,  wlien  did  this  measuring  take  place? — A.  This  measuring 
took  place  in  April — no,  the  measuring  took  place  in  March. 

Q.  In  March  of  what  year  ?— A.  1902. 

Q.  1902?— A.  No— 1902,  I  think  March. 

Q.  Yes,  that  is  what  you  said  before — March. — A.  I  am  not  going 
to  swear  here  positively  to  a  date,  but  that  is  as  near  as  I  know  that. 

Q.  In  March,  1902  ?— A.  Yes. 

Q.  And  then  how  long  was  it  after  that  that  you  went  up  to  the 
lawyer's  office  and  made  an  affidavit? — A.  After  they  had  measured 
the  oil  ? 

Q.  Yes,  after  that  went  on. — A.  Well,  it  wasn't  only  a  short  time. 
It  was  about  the  time  my  bill  was  due.  They  generally  come  around 
for  their  money  about  every  thirty  days,  so  I  have  an  idea  it  was 
about  thirty  days  afterwards. 

Q.  About  thirty  days  afterwards,  that  you  saw  Mr.  Hisgen,  and 
then  he  took  away  your  measuring  can  ? — A.  Yes  sir. 

Q.  And  then  he  brought  it  back  in  a  few  days  and  you  went  to  a 
lawyer's  office  with  him? — A.  He  asked  me  if  I  Avould  have  any 
objection  to  making  an  affidavit  to  that  effect. 

3844  Q.  And  how  many  affidavits  did  you  make? — A.  I  think 
one.     Let's  see.     I  think  it  was  two  affidavits  I  had  made. 

Q.  You  say  it  was  published  in  the  newspaper  afterwards?— 
A.  Yes,  I  believe  I  read  it  in  the  newspaper. 

Q.  Let  me  read,  and  see  if  this  is  in  accordance  with  your  recollec- 
tion of  one  of  the  affidavits.  "  I,  the  undersigned,  John  Driscoll,  a 
merchant  of  the  city  of  Pittsfield,  Massachusetts,  do  hereby  certify 
that  a  representative  of  the  Standard  Oil  Co.  offerpd  me  a  rebate  of 
two  cents  per  gallon  upon  each  and  every  barrel  of  kerosene  oil  which 
I  might  purchase  under  terms  of  a  certain  contract  submitted  by  the 
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said  representative  of  the  Standard  Oil  Co.,  which  contract  I  de- 
clined to  sign.     John  DriscoU." — A.  I  believe  that  is  it,  sir. 

Q.  This  measuring  that  was  done,  your  own  gallon  measure  was 

used,  the   one  that  had   been A.  Oh,  no.     The  testing  of  the 

measures. 

Q.  The  testing  of  the  measures,  that  is  what  I  mean.— A.  Yes. 

Q.  And  that  was  one  that  you  had  had  in  use  in  your  business  for 
a  number  of  years? — A.  Yes. 

Q.  Five  or  six  years,  I  think  you  said,  did  you  ?— A.  About  that, 

yes- 
Mr.  MiLBUEN.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  State  matter,  and  in  no  way  connected  with  inter- 
state commerce. 

3845        Henry  Hisgen,  being  duly  sworn  on  behalf  of  the  Petitioner, 
testified  as  follows : 
Direct  examination  by  Mr.  Gkaves; 

Q.  Your  name  is  Henry  Hisgen?— A.  Yes  sir. 

Q.  And  where  do  you  live?— A.  Albany,  New  York. 

Q.  You  are  in  the  oil  business?— A.  Yes  sir. 

Q.  You  are  a  member  of  the  firm  of  Four  Brothers  Oil  Co.?— 
A    "yfts  sir. 

Q.  Doing  business  at  Pittsfield,  Massachusetts  ?— A.  Yes  sir. 

Q.  You  heard  the  testimony  of  Mr.  DriscoU,  who  just  preceded 
you? — ^A.  I  was  not  in  the  room  at  the  time. 

Q.  You  were  not  in  the  room? — A.  No  sir. 

Q.  I  thought  you  were.  Were  you,  in  March,  1902,  in  Pittsfield  ?— 
A    "Vps  sir 

Q.  And  did  you  call  on  Mr.  DriscoU  ?— A.  Yes  sir. 

Q.  Did  you  secure  from  him  an  oil  can  ?— A.  Yes  sir. 

Q.  And  did  you  present  that  can  and  have  it  measured  by  the 
sealer  of  weights  and  measures  in  Pittsfield  ?— A.  Yes  sir. 

Q.  Did  you  keep  that  can  in  your  possession  after  that?— A.  Ever 

since.  .  •       q      *     v 

Q.  And  you  have  had  it  in  your  possession  ever  since «— A.   les 

Sir 

Q.  Would  you  know  the  can  if  you  were  to  see  it?— A.  Yes  sir. 

q'  I  wiU  show  you  the  same  can  that  was  shown  Mr.  DriscoU,  and 
ask  you  to  state  whether  or  not  that  is  the  can  that  you  se- 
3846  cured  from  Mr.  DriscoU  which  you  had  measured  by  the 
sealer  of  weights  and  measures  of  Pittsfield  and  which  you 
also  had  measured  by  the  sealer  of  weights  and  measures  of  Al- 
bany.—A.  Yes  sir,  this  is  the  can.  -^    .       .  .,  i        ^ 

Q  Did  you  attach  to  that  can  the  certificate  of  the  sealer  of 
weights  and  measures  of  Pittsfield  and  of  Albany  ?— A.  Yes  sir. 

Q.  And  they  are  now  attached  to  it?— A.  It  is  m  the  same  condi- 
tion as  when  I  had  it. 
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Q.  After  you  went  to  Mr.  DriricoU  and  found  that  the  measuring 
had  been  done  in  this  can  and  got  the  can,  state  generally  what  you 
did  with  the  can  and  what  has  been  the  history  of  it  since. A.  Im- 
mediately after  leaving  Mr.  DriscoU's  store  and  after  he  related  to 
me  the  history  of  it,  and  the  transactions  that  he  had  had  with  the 
can,  I  took  the  next  train  to  Albany,  New  York. 

Q.  With  the  can  ?— A.  With  the  can  in  my  possession.  I  immedi- 
ately sought  out  the  sealer  of  weights  and  measures  of  Albany  and 
went  to  his  place  of  business  and  had  the  can  sealed.  Immediately 
after  having  it  sealed,  I  asked  him  for  an  affidavit  to  that  effect,  and 
he  gave  me  the  affidavit,  and  also  took  me  to  the  county  clerk's  office 
and  had  the  county  clerk's  seal  put  on  it.  Then  I  left  the  sealer  of 
weights  and  measures  ;ind  went  to  the  Albany  Hardware  &  Iron  Co. 
and  bought  another  can,  a  gallon  measure,  and  I  tried  both  of  them 
and  found  that  they  did  hold  exactly  alike,  the  same  quantities.  I 
took  this  new  can  and  this  old  one  and  got  on  the  next  train  and  went 
back  to  Pittsfield.  I  left  this  can  at  the  hotel  and  took  the  new 
3847  one,  intending  to  have  the  new  one  sealed  by  the  sealer  of 
weights  and  measures.  After  finding  out  the  official,  I  dis- 
covered that  the  sealer  of  weights  and  measures  was  not  the  same  man 
who  had  been  in  Mr.  DriscoU's  ston-. 

Q.  Had  another  one  been  appointed  in  the  mean  time?— A.  He 
must  have  been ;  it  was  a  different  man. 

Q.  There  had  been  one  appointed  ?— A.  I  can't  say  as  to  that,  but 
he  was  not  the  same  man. 

Q.  But  there  was  a  man  holding  the  office  of  sealer  of  weights  and 
measures  at  Pittsfield  at  that  time?  When  you  got  back  there,  was 
a  man  holding  that  office  in  Pittsfield  ?— A.  Yes.  I  went  to  the  city 
authorities  and  got  the  official,  who  was,  Mr.  M.  F.  Nilan. 

Q.  Go  ahead.— A.  So  then,  of  course,  my  little  scheme  had  failed 
and  it  was  not  necessary  to  take  the  new  can  there;  so  I  thought  it 
would  be  a  good  idea  to  have  the  sealer  of  weights  and  measures  of 
Pittsfield  also  test  the  can,  the  old  one 

Q.  The  c-in  that  I  have  shown  you  ?— A.  That  is  the  can,  sir.  So 
Mr.  Nilan  sealed  the  can,  and  we  adjourned  from  there  to  the  notary 
pubhc,  and  I  had  him  make  out  an  affidavit,  and  I  also  pasted  that 
on  the  can. 

Q.  What  did  you  do  with  the  can  then?— A.  I  took  it  into  a  pho- 
tograph gallery  and  had  it  photographed,  thinking  perhaps  some 
time  I  might  accidentally 

Mr.  MiLBTTRiM.  No,  no.  I  move  to  strike  out  the  witness's  thoughts. 
We  have  had  his  "  schemes  "  and  his  "  ideas ;"'  we  mio-ht  draw  the  line 
at  his  "  thoughts." 

Q.  After  having  it  photographed,  what  did  you  do  with 
3848     it? — A.  I  kept  it  in  my  possession. 

Q.  And  you  have  had  it  in  your  possession  ever  since?— A. 
I  have  had  it  in  my  possession  ever  since. 

Q.  Until  it  was  delivered  to  me  this  morning?— A.  Yes  sir. 


NILAN. 


1921 


Cross-examination  by  Mr.  Milburn  : 
Q.  You  say  that  the  can  is  now  just  as  you  got  it  from  Mr.  Dris- 
coll? — A.  Yes  sir. 

Mr.  MiLBUEN.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  interstate 
commence. 

3849  Michael  F.  Nilan,  being  duly  sworn,  as  a  witness  on  behalf 
of  petitioner,  testified  as  follows : 

Direct  examination  by  Mr.  Gkaves  : 

Q.  What  is  your  name? — A.  Michael  F.  Nilan. 

Q.  A^Tiere  do  you  live  Mr.  Nilan?— A.  Pittsfield. 

Q.  How  long  have  you  lived  there? — A.  Forty  years. 

Q.  Did  you  ever  hold  the  oiSce  of  Sealer  of  Weights  and  Measures 
of  Pittsfield?— A.  Yes  sir. 

Q.  Do  you  now  ? — A.  No  sir. 

Q.  When  were  you  appointed  ? — A.  I  was  appointed  in  1892. 

Q.  1892?— A.  Yes,  1892. 

Q.  Or  1902?— A.  Oh,  1902,  and  '3. 

Q.  What  month,  do  you  know,  were  you  appointed? — A.  The  ap- 
pointment comes  the  last  meeting  in  February  or  the  first  in  March, 
and  I  think  it  was  the  last  meeting  in  February  that  I  was  appointed. 

Q.  Did  you,  in  1902,  about  April,  seal  for  Mr.  Henry  A.  Hisgen  an 
oil  can? — A.  Yes  sir. 

Q.  Did  you  make  a  certificate  and  affidavit  ? — A.  Yes  sir. 

Q.  Did  you  in  any  way  mark  that  can  ? — A.  Well,  there  is  a  Seal- 
er's mark  that  I  generally  put  on  them. 

Q.  What  was  it?— A.  I  think  it  was  the  letter  "  P." 

Q.  I  show  you  a  can  and  ask  you  to  state  whether  or  not  that 

3850  is  the  can  that  you  sealed  and  marked. — A.  Yes,  that  is  the 
can ;  "  P  "  stamped  on  that. 

Q.  This  is  the  can  that  I  have  had  identified  by  Mr.  Driscoll  and 
Mr.  Hisgen.  (Showing  can  to  witness.)  Look  at  the  certificate  on 
the  face  of  the  can  and  state  if  that  is  your  signature.— A.  That  is 
my  signature. 

Q.  And  y<'U  made  that  following  the  affidavit  before  James  Fal- 
lon— A.  Yes  sir. 

Q.  Which  is  attached  to  the  same  certificate? — A.  Yes. 

Q.  You  measured  that  can  and  found  it  correct? — A.  Yes  sir. 

Cross-examination  by  Mr.  Milbtjen  : 

Q.  When  you  measured  it  the  can  was  just  the  same  as  it  is  now, 
I  understand?— A.  Yes  sir. 

Q.  How  did  you  measure  it?  How  did  you  test  it?— A.  We  have 
a  state  measure  and  I  filled  it  evenly  full  and  poured  it  into  that  can 

there. 

By  Mr.  Graves  : 

Q.  You  found  that  it  held  one  gallon?— A.  Yes  sir. 

Q.  And  the  mark  that  you  put  on  it  was  stamped  "  P  "  on  the  top 
of  the  handle?— A.  Yes  sir. 
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Mr.  MiLBUHN.  What  does  "  P  "  mean  ? 
Witness.  Pittsfield. 

3851  Mr.  MiLBUBN.  I  move  to  strike  the  testimony  out  on  the 
ground  that  it  is  purely  state  matter,  and  in  no  way  connected 

with  interstate  commerce. 

Mr.  Graves.  I  offer  in  evidence  this  can  that  we  have  been  talking 
about,  and  the  affidavit  attached  to  it  at  the  top. 

Mr.  MiLBUEN.  I  object  to  the  can  itself,  to  begin  with,  as  immate- 
rial, and  also  on  the  ground  that  the  transaction  in  connection  with 
which  it  is  offered  is  not  a  matter  in  any  way  of  interstate  commerce  • 
purely  of  state  business.  I  dont  know  whether  you  are  offering  the 
affidavit. 

Mr.  Graves.  I  also  offer  both  affidavits  attached  to  the  can,  one  of 
them  "  M.  F.  Nilan,  Sealer  of  Weights  and  Measures  for  the  city 
of  Pittsfield,"  and  one  of  them  of  "  M.  J.  Hayden,  Sealer  of  Weights 
and  Measures,  City  of  Albany,"  together  with  the  certificates  attached 
to  each. 

Mr.  MiLBTJEN.  I  object  to  the  affidavits  attached  on  the  ground  that 
they  are  not  properly  proved ;  further,  on  the  ground  that,  if  proved 
they  are  not  material  or  competent  evidence  of  the  facts  therein 
stated;  and  on  the  same  ground  as  to  the  affidavits,  that  they  have 
no  relation  to  a  transaction  in  interstate  commerce. 

The  can,  with  the  papers  thereto  attached,  was  marked  Petitioner's 
exhibit  643. 

3852  Mr.  Morrison.  Do  you  care  if  we  have  these  affidavits  copied 
into  the  record,  and  the  can  will  be  kept  where  it  can  be  pro- 
duced on  the  hearing,  if  we  want  it? 

Mr.  MiLBURN.  That  is  all  right. 

Mr.  Morrison.  It  is  understood,  then,  that  the  affidavits  attached 
to  the  can  and  the  certificates  may  be  copied  into  the  record,  and  that 
the  can  need  not  go  with  the  record,  but  is  to  be  produced  if  called 
for  at  anj7  time. 

The  papers  attached  to  the  can  read  as  follows : 

"  State  of  New  York, 

City  and  County  of  Albany^  ss; 
This  is  to  certify  that  I  have  examined  and  tested  this  gallon  meas- 
ure and  find  it  is  a  standard  one  gallon  measure. 
Dated  Albany,  N.  Y.,  March  28,  1902. 

Michael  J.  PIayden, 
Seat  IT  of  Weights  and  Meas-ures,  City  of  Albany,  N.  Y  P 

State  of  New  York, 

City  and  County  of  Albany,  ss: 
On  this  28th  day  of  March,  1902,  before  me  personally  appeared 
Micheal  J.  Hayden  to  me  known  and  known  to  me  to  be  the  Sealer 
of  Weights  and  Measures  of  the  City  of  Albany,  N.  Y.,  and  the  per- 
son who  executed  tlie  above  certificate  and  he  duly  acknowledged  to 
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me  that  he  executed  such  certificate  as  such  Sealer  of  Weights  and 

Measures  as  aforesaid,  and  further  being  by  me  duly  sworn 

3853     deposes  and  says  that  the  statement  contained  in  said  foregoing 

certificate  is  true. 

Carl  Meyee." 

State  of  New  Yoke, 

County  of  Albany,  Cleric's  Office,  ss; 

I,  John  Franey,  Clerk  of  the  said  County,  and  also  Clerk  of  the 
Supreme  and  County  Courts,  being  Courts  of  Eecord  held  therein, 
do  hereby  certify,  that  Carl  Meyer  whose  name  is  subscribed  to 
the  jurat  of  the  annexed  affidavit,  was  on  the  day  of  the  date 
thereof,  a  commissioner  of  deeds,  in  and  for  the  County  of  Albany, 
dwelling  in  said  county,  duly  authorized  to  administer  oaths  for 
general  purposes;  and  that  I  am  well  acquainted  with  the  hand 
writing  of  said  commissioner,  and  verily  believe  that  the  signature 
to  said  jurat  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  this  28th  day  of  March,  1902. 

John  Franey,  Clerk." 

"  Commonwealth  of  Massachusetts, 

Berkshire  ss: 

This  is  to  certify  that  I  have  examined  and  tested  this  gallon  meas- 
ure and  find  it  is  a  standard  one  gallon  measure. 

Dated  at  Pittsfield  in  said  County,  April  1,  A.  D.,  1902. 

M.    F.    NlLAN. 

3854  Sealer  of  Weights  and  Measures  for  the  City  of  Pittsfield  in 
said  County. 

On  this  first  day  of  April,  A.  D.,  1902,  before  me  personally  ap- 
peared Michael  F.  Nilan  to  me  personally  known  to  me  to  be  the 
Sealer  of  Weights  and  Measures  for  said  City  of  Pittsfield,  and  ex- 
ecuted and  subscribed  the  foregoing  certificate  and  made  oath  that 
the  statements  therein  contained  are  true,  before  me 

James  Fallon 

Notary  Public  " 

3855  Louis  E.  Heedick,  being  duly  sworn  as  a  witness  on  behalf 
of  petitioner,  testified  as  follows : 

Direct  examination  by  Mr.  Moerison  : 
Q   What  is  your  name?— A.  Louis  K.  Herdick. 
Q   Where  do  you  live,  Mr.  Herdick?— A.  Amsterdam. 
Q.  In  the  State  of  New  York?— A.  Yes  sir. 
Q.  What  is  your  business?— A.  I  am  employed  now  as  a  knitter. 
q'  Did  you  ever  live  in  Albany  ?— A.  Yes  sir. 
Q.  Were  you  at  any  time  in  the  employ  of  Hisgen  Brothers?— A. 

ITgs  sir. 

Q.  What  were  you  doing?— A.  Driving. 
Q.  Driving  what?— A.  Driving  a  truck. 
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Q.  When  was  that? — A.  I  believe  it  was, in  the  year  of  1903  and  '4. 
I  dont  know  which  now,  I  cant  remember. 

Q.  You  do  not  remember.    You  say  "  driving  a  truck.'    Was  that 
an  oil  truck? — A.  No  sir. 

Q.  What  were  you  doing  Avith  it? — A.  I  was  delivering  grease  and 
oil  to  the  freight  houses,  that  was  shipped  away. 

Q.  You  were  not  delivering  oil  then,  to  the  consumers  directly?— 
A.  No  sir. 

Q,.  Did  you  haul  all  the  oil  that  they  shipped  to  the  depots? — A. 
Yes  sir. 

Q.  And  did  yuu  haul  from  the  depots  to  their  plants? — A. 
3856     Yes  sir. 

Q.  Did  they  have  anybody  else  engaged  in  the  same  business 
at  the  same  time? — A.  No  sir. 

Q.  Were  you  approached  by  anybody  at  any  time,  while  you  were 

in  their  employ,  who  wanted  to  engage  your  services  for  anything? 

A.  Yes  sir. 

Q.  About  when  was  that? — A.  I  believe  that  was  in  the  year  of 
1904. 

Q.  Do  you  remember  about  wSiat  time  in  the  year? — A.  No  sir. 

Q.  You  may  go  on  and  relate  now  all  that  transpired  between  you 
and  that  person  who  approached  you. 

Mr.  MiLBTTEN.  I  object  to  that  testimony  unless  it  is  shown  that  the 
person  was  in  some  way  connected  with  and  authorized  to  act  for  the 
defendants  or  some  of  them. 

Q.  Proceed,  Mr.  Herdick. — A.  One  evening,  as  I  was  going  home 
from  work,  I  was  approached  by  a  man  who  claimed  thnt  he  was  an 
insurance  agent,  that  he  wished  to  insure  me.     I  told  him  that  I 
thought  I  didnt  want  it,  because  at  the  time  I  was  insured.    He  said 
it  was  a  good  idea  to  take  it  out,  it  was  a  20  year  insurance,  I  beheve, 
and  he  talked  to  me  quite  a  while  and  said  lie  wotild  like  to  have  me 
take  it  out.    I  said,  "  No,  I  dont  want  it.''    He  told  me  to  think  it 
over ;  that  the  next  evening  he  would  meet  me  at  the  same  place.    I 
went  home.     The  next  evening  he  did  meet  me.     He  asked  me  if  I 
would  take  it  out.     I  said,  "  No."     Well,  .he  see  that  he  couldnt 
3857     persuade  me  to  take  it  out.    He  told  me  that  he  was  no  insur- 
ance agent,  but  he  wanted  me  to  do  a  little  business  which  he 
would  pay  me  for.     I  asked  him  what  it  was.     He  said  if  I  didnt  wish 
to  carry  it  on  it  would  be  confidential  between  him  and  I— to  say  noth- 
mg  to  no  one.    I  asked  him  what  it  was.    He  asked  me  what  I  was 
doing  and  I  told  him  a  driver ;  and  he  asked  me  if  I  would  not  try  and 
get  the  numbers  of  cars,  what  they  contained,  where  they  were  going, 
and  what  road  they  belonged  to.    He  told  me  that  he  would  pay  me 
five  dollars  a  month,  and  on  the  first  of  evorv  month  I  was  to  send 
this  report  to  New  York.    I  told  him  that  I  did  not  wish  to  take  it 
out,  and  he  begged  me  to  do  it.    And  finally  he  handed  me  five  dol- 
lars.   I  took  the  money  and  went  home.    The  next  morning  when  I 
came  to  work  I  called  Mr.  Hisgen's  attention  to  it. 
Q.  Which  Hisgen?— A.  Mr.  George. 
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Mr.  MiLBURN.  I  object  to  any  conversation  between  this  witness 
and  Mr.  Hisgen,  on  the  same  grounds. 

Q,.  Proceed.— A.  He  asked  me  what  it  was,  and  I  told  him  the 
whole  story.  He  told  me  to  go  ahead  and  carry  tliis  out,  that  he 
would  give  me  full  instructions.  That  evening  when  I  went  home  I 
met  the  same  party,  and  he  asked  me  what  there  was  to  it.  I  told  him 
that  it  was  all  right,  that  I  would  carry  out  the  instructions.  He  told 
me  that  I  would  receive  a  letter  with  full  particulars  in  it,  with 
blanks  and  everything  telling  me  what  to  do.  I  did  receive  a 
386S  letter  one  evening  when  I  got  home.  I  took  it  to  Mr.  George 
Hisgei),  and  gave  it  to  him  sealed.  He  opened  it  in  my  pres- 
ence and  T  read  Avhat  it  was.  When  the  first  report  came  Mr.  Hisgen 
came  up  to  the  factory  (I  was  watching  that  Sunday)  and  made  out 
a  report  and  sent  it  to  him.  And  after  he  had  got  the  report  he  sent 
me  another  letter,  telling  me  that  he  had  received  the  report.  And 
not  long  afterwards  I  met  him  near  the  house ;  he  came  to  the  house 
looking-for  me.  at  quitting  time,  and  I  wasnt  home  yet.  He  waited 
for  me  out  in  front  and  talked  to  me  and  gave  me  five  dollars.  He 
was  to  pay  me  in  advance  for  these  reports.  Well,  after  that  I  never 
seen  the  man  afterwards.     That  was  the  last  I  had  seen  of  him. 

Q.  Did  you,  about  that  time,  leave  the  employ  of  Hisgens?— A. 
Shortly  afterwards. 

Q.  Going  back  now  to  the  beginning,  tell  us  where  it  was  that  you 
first  met  this  man.— A.  I  shoiild  judge  it  was  about  75  or  100  feet 
from  the  building,  across  the  New  York  Central  Railroad  tracks. 
'     Q.  About  75  or  100  feet  from  what?— A.  From  the  factory. 

Q.  Hisgens'  factory?— A.  Yes  sir. 

Q.  Did  you  tell  this  man,  or  did  he  know,  whom  you  were  workmg 
for?— A.  This  man? 

Q.  Yes. — A.  Yes  sir. 

Q.  How  did  he  know?— A.  Why,  that  evenmg  one  of  the  young 

fellows  that  worked  in  the  factory  had  told  me  that  man  was 

3859     around  there  in  the  afternoon  (this  young  fellow  was  in  the 

factory  stilling) ,  and  he  said  he  had  approached  the  door  and 

asked  them  did  they  allow  any  visitors.    They  said  no.    He  told  me 

afterwards  it  was  the  same  man. 

Mr.  MiLBUEN.  I  move  to  strike  that  out,  this  last  testmiony— as 

Q.  In  your  talk  with  that  man  was  anything  said  about  Four 
Brothers  or  Hisgen  Brothers?- A.  Yes.  He  asked  me  if  I  worked 
for  Four  Brothers,  and  I  told  him  yes.  He  asked  me  what  my  busi- 
ness was.    I  said  a  driver. 

Q.  What  cars  did  he  tell  you  that  he  wanted  you  to  get  the  numbers 
of?— A.  It  didnt  make  any  diiference  what  cars  it  was;  any  cars 
that  came  in  on  the  side  track  for  Hisgen  Brothers. 

Q.  What  side  track?— A.  The  side  track  that  they  have  along  side 
of  the  factory  where  they  run  their  cars  in  to  unload  their  oil  and 

their  stuff. 

Q.  The  cars  that  who  has?— A.  Hisgen  Brothers. 
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Q.  Did  he  say  anything  to  you  about  watching  any  other  cars 

A.  No  sir. 

Q.  Excepting  those  that  came  in  on  that  side  track  ? — A.  Nothing 
only  what  came  in  on  the  side  track. 

Q.  Well,  do  all  of  the  cars  that  haul  stuff  to  and  from  their  plant 
go  in  on  that  side  track  ? — A.  No  sir. 

Q.  Where  do  the  rest  go? — A.  You  mean  all  the  cars  for  Hisgen 
Brothers  rest  on  that  ? 

3860  Q.  Yes. — A.  Yes  sir,  all  the  cars  that  come  from  Hisgen 
Brothers  rest  there. 

Q.  They  go  on  to  that  side  track  ? — A.  Yes  sir. 

Q.  How  near  did  you  say  it  was  to  the  plant  that  you  first  saw 
him  ? — A.  About  50  or  75  feet,  I  should  judge. 

Q.  And  you  were  leaving  your  work  to  go  home,  were  you? — 
A.  Yes  sir. 

Q.  What  time  in  the  day  was  it  ? — A.  The  first  evening  it  was  half 
past  five. 

Q.  Was  anybody  else  with  you  ? — A.  Yes  sir. 

Q.  Did  they  hear  this  com-ersation  ? — A.  No  sir,  they  did  not. 

Q.  Did  you  stop  and  the  rest  go  on,  or  did  you  separate,  or  how 
did  you  move  after  he  first  approached  you? — A.  Well,  there  were 
four  or  five  of  us  when  he  approached  us,  and  the  rest  went  on,  and 
he  seemed  as  though  he  wanted  me  the  most  of  any.  He  wallied  a 
few  spaces  with  me. 

Q.  That  is  the  first  time  ? — A.  That  was  the  first  time. 

Q.  Now,  the  second  night  that  he  met  you,  will  you  tell  at  what 
place  that  was. — A.  It  was  in  the  same  spot. 

Q.  The  same  place  ? — A.  Yes  sir. 

Q.  And  about  what  time  ?— A.  Well,  that  second  night  I  believe  it 
was  the  same  time.  I  think  T  went  home  with  the  other  boys  from 
working.     They  quit  at  half  past  five. 

Q.  And  that  night,  do  I  understand  you,  he  walked  home  with 
you  ? — A.  No,  not  that  night. 

3861  Q.  He  didn't  pay  you  any  money  that  night? — A.  No  sir. 
Yes,  the  second  night. 

Q.  The  second  night?— A.  The  second  night,  yes  sir. 

Q.  Where  were  you  when  he  paid  you  the  money?— A.  I  was  at 
the  same  spot. 

Q.  Right  there  at  that  spot? — A.  Yes  sir. 

Q.  Did  he  say  what  that  was  for  ?— A.  He  told  me  tliat  was  the 
first  five  dollars  for  the  first  report. 

Q.  The  first  report? — A.  Yes  sir. 

Q.  Did  he  say  what  you  would  be  paid  for  subsequent  reports?— 
A.  No  sir. 

Q.  Or  how  long  he  would  want  you  ? — A.  No  sir. 

Q.  Did  lie  say  where  you  were  to  send  these  reports?— A.  Send 
them  to  New  York. 

Q.  Did  he  tell  you  to  whom?— A.  No.  He  told  me  that  he  would 
send  me  a  letter  with  blanks  and  it  would  tell  me  what  to  do. 
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Q.  Did  you  afterwards  get  that  letter  ? — A.  Yes  sir. 

Q.  What  did  you  do  with  that  letter? — A.  When  I  got  home  about 
six  o'clock  that  night  there  was  a  letter  from  him.  I  knew  where  it 
came  from. 

Q.  What  night? — A.  I  can't  just  tell  how  long  after  that  I  re- 
ceived this  letter,  but  I  went 

Q.  About  how  long? — A.  I  went  immediately  to  Mr.  Hisgen's 
house  and  gave  it  to  him. 

Q.  Gave  him  the  letter  ? — A.  Yes  sir. 

3862  Q.  What  did  you  do  with  the  money  that  he  gave  you  ? — A. 
The  money  I  handed  to  Mr.  Hisgen. 

Q.  Have  you  given  us  all  the  conversation  that  you  now  remem- 
ber?— A.  Yes  sir. 

Q.  Was  any  thing  said  about  your  position? — A.  Yes  sir. 

Q.  What  was  that  ? — A.  I  asked  him  if  I  would  get  in  any  trouble 
over  this,  he  said  "  No.''  He  said  that  they  would  protect  me  from 
all  harm.  He  said  I  might  be  able  to  make  a  good  thing  out  of  it, 
and  he  said  if  anything  happened  to  my  job  where  I  was  working 
that  they  would  give  me  a  job  for  life. 

Q.  Did  he  say  who  would  give  you  a  job? — A.  No  sir. 

Q.  Give  the  language  that  he  used  about  that,  as  nearly  as  you 
can. — A.  Why,  the  only  thing  he  said  was :  I  asked  him  if  there  was 
any  harm  in  this,  and  he  said  no.  "  Well,"  I  says,  "  I  wouldnt  want 
to  do  this  and  get  in  any  harm,  any  trouble."  He  said.  No,  there 
would  be  no  trouble  over  it.  He  says  I  might  be  able  to  make  a  good 
thing  out  of  it,  and  he  said,  "  If  anything  happens  to  your  present 
job  we  will  guarantee  you  a  life  job." 

Q.  How  much  money  air  together  did  you  get? — A.  I  believe  I 
received  ten  dollars. 

Q.  Was  it  in  bills?— A.  Yes  sir. 

Q.  Do  you  remember  what  the  denomination  of  the  bills  was  the 
first  five  dollars  you  got? — A.  It  was  three  ones  and  a  two. 

Q.  You  turned  all  of  this  money  over  to  Hisgens,  as  I  under- 

3863  stand  you? — A.  Yes  sir. 

Q.  Were  there  any  marks  of  any  kind  put  upon  those  bills 
when  you  turned  them  over? — A.  Yes  sir. 
Q.  In  your  presence?— A.  Yes  sir. 
Q.  What  was  the  mark  put  upon  them?— A.  The  first  five  dollars 

we  punched. 

Q.  By  "  punched  "  you  mean  put  holes  through? — A.  Yes  sir.       * 
Q.  The  first  five  dollars,  that  was  in  different  bills,  I  think  you 

said? — A.  Three  ones  and  a  two. 

Q.  Was  the  next  one  bill,  or  do  you  remember?— A.  One  bill— five 

dollar  bill.  .     ^  ,    ,.         .  i     i      •.. 

Q.  Was  that  marked? — A.  Yes  sir,  I  believe  it  was, marked  with 

ink  or  pencil ;  I  am  not  sure. 

Q.  What  kind  of  a  punch  was  this  that  was  used  to  punch  holes 
through,  the  bill  ?— A.  Why,  it  was  a  punch  that  they  use  in  punch- 
ing holes  in  leather,  on  the  harness. 
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Q.  And,  as  I  understand  you,  you  turned  everything  over  to  Mr. 
George  C.  Hisgens? — A.  Yes,  sir. 
Q.  That  you  got  from  this  man? — A.  Yes  sir. 
Q.  You  have  not  been  in  their  employ  since  ? — A.  No  sir. 
Q.  And  are  not  now,  are  you  ? — A.  No  sir. 
Mr.  MiLEUEN.  Since  when? 

Q.  You  say  you  left.     That  was  about  how  long  after  you  first 
saw  this  man? — A.  Why,  it  was  shortly  after;  I  just  cant  tell 

3864  how  !:iany  months,  but  it  was  very  shortly. 

Q.  That  you  left  their  employ  ?^A.  In  the  course  of  a  few 
months. 

Q.  I  show  you  three  one-c^oUar  bills  and  a  two-dollar  bill  and  ask 
you  whether  you  see  any  punch-holes  in  those  bills  like  the  ones  that 
were  put  in  there  when  you  turned  them  ove^  ? — A.  Yes  sir. 

Q.  How  did  you  get  the  second  five  dollar  bill? — A.  The  second 
five  dollar  bill,  I  believe  was  handed  to  me. 

Q.  I  will  show  you  a,  five  dollar  bill  and  ask  you  whether'  you  re- 
member enough  about  the  marks  so  you  can  say  whether  that  is  the 
bill  or  not?     (Showing  witness  bill.) — A.  Yes  sir. 

Q.  That  is  the  bill,  is  it?— A.  That  is  the  bill! 
■  Q.  Where  was  that  handed  to  you? — A.  That  was  handed  to  me 
in  front  of  my  house. 

Q.  Did  you  open  these  letters  that  you  received  before  you  took 
them  to  Mr.  Hisgen? — A.  No  sir. 

Q.  And  do  you  know  whether  Mr.  Hisgen  opened  them  or  not?— 
A,  Mr.  Hisgen  opened  them  in  my  presence. 

Q.  In  your  presence  ? — A.  Yes  sir. 

Q.  Now,  did  you  send  any  letters  or  reports  by  mail  to  any- 
body ? — A.    No  sir. 

Q.  Did  Mr.  Hisgen  in  your  presence? — A.  Mr.  Hisgen  and  I 
wrote  out  the  report 

Q.  Wrote  out  the  report? — A.  Yes  sir. 

3865  Q.  And  what  did  you  do  with  it  ?— A.  After  the  report  was 
'             wrote  out  we  sent  it  away. 

Q.  Do  you  remember  where  ?— A.  To  New  York  City. 

Q.  Do  you  remember  to  whom  ?— A.  I  think  it  was  sent  to  Frank 
Miller. 

Q.  How  did  you  happen  to  send  it  to,  Franli  Miller?— A.  That 
was  the  place  where  these  repbrts  were  supposed  to  go  to. 

Q.  "  Supposed  to  go  to,"  why  do  you  say  that?  What  directions, 
if  any,  had  yoa  on  that  subject?— A.  Well,  that  was  the  letter  that 
they  had  sent  to  me,  and  in  that  letter  it  instructed  me  where  to  send 
them. 

Q.,  Oh,  yes.     And  was  it  to  Frank  Miller?— A.  Yes  sir. 

Q.  And  was  there  anything  said  in  the  letter  as  to  how  you  should 
sign  your  letters  or  how  he  should  sign  his?— A.  I  believe  I  was  sup- 
posed to  sign  my  name  with  an  "  X." 

Q.  Why  do  you  believe  that?— A.  Why,  because  that  wa^  in  the 
letter  of  instructions. 
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No  cross  examination. 

Mr.  MiLBUEx.  I  move  to  strike  out  all  of  this  witness'  testimony 

on  the  ground  that  no  connection  with  any  defendant  is  shown, 

and  that  it  is  immaterial,  and  that  it  is  hearsay,  and  that  it  does 

not  in  any  way  pertain  to  any  matter  or  transaction  of  interstate 

commerce. 

3866  A  recess  was  here  taken,  until  two  o'clock  p.  m. 

Thomas  J.  Hogan,  being  duly  sworn  as  a  witness  on  behalf  of 
petitioner,  testified  as  follows: 

Direct  examination  by  Mr.  Morbison: 

Q.  "V\Tiat  is  your  name  ? — A.  Thomas  J.  Hogan. 

Q.  Where  do  you  live,  Mr.  Hogan? — A.  95  Orange  Street, 
Albany. 

Q.  And  what  is  your  business? — A.  General  man  around  hotel. 

Q.  Were  you  ever  employed  by  the  Empire  Detective  Agency? — 
A.  Yes  sir. 

Q.  When  was  that?— A.  1903.       , 

Q.  Who  employed  you? — A.  Mr.  Gibbons. 

Q.  Did  you  know  Mr.  Crawford  also  ?— A.  Yes  sir. 

Q.  Was  he  at  that  time  connected  with  the  agency  ?— A.  Yes  sir. 

Mr.  CEAwroRD.  Please  put  in  the  initials. 

Q.  Do  you  know  Mr.  Crawford's  initials  ?— A.  No  sir,  I  dont. 

Q.  Did  he  give  you  directions  about  your  work? — A.  Yes  sir. 

Q.  Did  you  at  any  time  keep  any  watch  of  the  Hisgen  Brothers' 
wagons? — A.  Yes  sir. 

Q.  You  may  go  on  and  describe  just  what  you  did. 

Mr.  MiLBTJRN.  I  object  to  this  testimony  on  the  ground  that 
no  connection  appears  with  the  services    rendered    by    the 

3867  witness  and  any  of  the  defendants;  also  immaterial. 

Q.  Now,  proceed.— A,  Mr.  Crawford  gave  me  orders  to  go 
out  and  follow  the  Hisgen  Brother^-the  wagon— and  see  where 
their  men  left  the  oil,  see  how  many  gallons  they  left  in  the  stores 
and  private  families. 

Q.  And  what  did  you  do?— A.  I  marked  them  down  on  a  book, 
every  place  they  stopped  and  every  can. 

Q.  Did  you  go  out  and  follow  his  directions  ?— A.  Yes  sir. 

Q.  Follow  the  wagons?— A.  Yes  sir. 

Q.  And  for  how  long  a  period  of  time?— A.  I  think  it  was  about 

a  month. 

Q.  About  a  month?— A.  Yes  sir. 

Q.  And  during  that  month  how  many  wagons  did  you  follow  i— 

Q.  Did  they  have  more  than  one  on  the  streets  at  that  time?— A. 
They  only  had  one  on  the  street  I  was  following— one  wagon. 

Q.  And  how  near  did  you  keep  to  the  wagon?— A.  Oh,  three  or 
four  liundred  feet  away. 
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Q.  Did  you  go  on  foot? — A.  Sometimes  on  foot  and  sometimes  on 
a  bicycle. 

Q.  And  did  you  enter  any  of  the  houses  where  they  sold  oil? — ^A. 
Go  in  the  houses? 

Q.  Yes. — A.  No  sir. 

Q.  Were  you  able  to  find  out  how  much  oil  they  sold  at  a  par- 
ticular place  ? — A.  Well,  just  by  the  cans ;  watched  every  can 

3868  they  brought  in. 

Q.  You  watched  the  cans.  Did  you  get  the  names  of  the 
people  to  whom  the  oil  was  sold? — A.  Some  I  did  and  some  I  didnt. 
I  got  the  number  of  the  house  and  the  street. 

Q.  How  did  you  get  the  names  that  you  did  get  ? — A.  I  see  them  on 
the  sign,  right  in  front  of  the  door. 

Q.  You  did  not,  as  I  understand  you,  go  into  any  of  the  houses?— 
A.  N"o  sir,  I  did  not. 

Q.  And  you  say  that  kept  up,  you  think,  about  a  month?— A. 
About  a  month. 

Q.  Did  you  on  any  of  your  trips  meet  Mr.  George  Hisgen  ?— A.  I 
met  one  of  the  Hisgens ;  I  dont  know  which  one. 

Q.  Do  you  see  him  sitting  here  in  Court  now? — A.  I  think  that  is 
the  man. 

Q.  This  man  sitting  right  here — George  C.  Hisgen? — A.  It  looks 
very  much  like  him. 

Q.  You  may  describe  what  took  place  at  that  time. — A.  I  was 
going  over  Ten  Broeck  Street.  I  had  a  bicycle,  but  I  dont  remember 
if  I  was  on  the  bicycle  or  walking  at  that  time,  but  I  was  just  opposite 
Mr.  Hisgen's  house  and  he  came  over  and  stopped  me  and  wanted  to 
know  what  I  was  following  his  wagon  for.  Now,  I  dont  remember 
just  what  I  told  him. 

Q.  You  dont  remember? — A.  No,  I  dont. 

Mr.  MiiiBUEN.  I  object  to  a  conversation  between  this  witness  and 
Mr.    Hisgen,    as    immaterial    and    not    binding    upon    any 

3869  of  the  defendants. 

Q.  Can  you  give  the  substance  of  the  conversation  with  Mr. 
Hisgen? — A.  No  sir,  I  dont  remember. 

Q.  Do  you  remember  whether  you  told  him  how  you  happened  to 
be  there  ? — A.  No  sir. 

Q.  You  dont  remember  that  conversation  at  all  ? — A.  No,  I  dont. 

Q.  How  long  were  you  and  he  together? — A.  Oh,  about  five 
minutes. 

Q.  Did  you  tell  him  whether  or  not  you  had  followed  the  wagon?— 
A.  I  told  him  I  didnt  follow  it? 

Q.  Did  you  tell  him  whether  you  did  or  didnt  ? — A.  I  dont  remem- 
ber telling  him  that. 

Q.  As  I  understand  you,  you  dont  remember  any  of  that  conversa- 
tion?— A.  No  sir. 

Q.  What  did  you  do  after  the  talk  with  Mr.  Hisgen? — A.  I  went 
back  to  the  Empire  Detective  Agency. 

Q.  Did  you  notify  that  agency  that  you  had  met  Hisgen  and  had 
a  conversation  with  him  ? — A.  Yes  sir. 
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Q.  And  what  were  you  then  directed  to  do  ? — A.  To  stop  following 
them. 

Q.  Did  you  follow  them  after  that  ? — A.  No,  that  was  the  last. 
Q.  And    did    you   make    any    reports   to    this    agency    of    what 
you  had  learned  while  you  were  following  the  wagon? — -A. 
3870    Yes  sir. 

Q.  How    often    did    you   make   those   reports? — A.  Every 
night. 

Q.  How  long  were  you  in  the  employ  of  this  agency  ? — A.  I  think 
about  three  months. 

Q.  Did  you  continue  long  after  that? — A.  No  sir. 
Q.  Did  you  quit  immediately? — A.  Business  slackened  and  I  got 
laid  off. 

Q.  You  were  laid  off  ? — ^A.  Yes  sir. 
Q.  Were  you  ever  taken  back  on  ? — A.  No  sir. 
Q.  What  were  you  doing  just  before  you  went  into  the  service 
of  this  agency  ? — A.  Working  in  a  lunch  room. 

Q.  And  that  is  the  only  time,  as  I  understand  it,  that  you  worked 
for  this  agency? — A.  Yes  sir. 

Q.  That  one  period  of  about  three  months? — A.  Yes. 
Q.  Did  you  follow  any  peddlers'  wagons  that  handled  Hisgens' 
oil  during  the  time  you  were  in  the  employ  of  the  agency? — A.  I 
dont  remember  it. 

Q.  Well,  did  you  follow  any  peddlers'  wagons? — A.  I  followed 
one. 

Q.  Dont  you  know  whose  it  was? — A.  I  didnt  know  whose  oil  he 
was  selling,  though. 

Q.  WTiose  wagon  was  it? — ^A.  A  man  named  Stein. 
Q.  You  didnt  know  what  oil  he  was  selling?— A.  No  sir. 
Q.  Who  told  you  to  follow  him?— A.  Mr.  Crawford. 
Q.  How  long  did  you  follow  his  wagon? — A.  A  couple  of  days. 
Q.  Do  you  remember  what  was  printed  on  the  outside  of 

3871    this  wagon  of  Stein's?— A.  "  J.  V.  Stein,  Independent " 

Q.  Anything  else  ? — A.  I  think  it  was  "  Independent  Oil." 
I  wont  say  for  sure,  but  it  was  "  J.  V.  Stein  "  any  way. 
Q.  Did  vou  follow  Mr.  Kibbon's  wagon?— A.  Mr.  who? 
Q.  Mr.  Kibbon,  an  oil  peddler?— A.  I  dont  know  anybody  by 

that  name. 

Q.  Did  you  follow  any  other  peddlers'  wagons  that  had  pnnted 
on  them  "  Independent  Oil"  or  anything  of  that  kind?— A.  No  sir. 

Q.  How  many  different  wagons  did  you  follow  all  together?— 
A.  Four. 

Cross-examination  by  Mr.  Milbukn: 

Q.  The  Hisgens'  wagon  that  you  say  you  followed,  Mr.  Hogan, 
was  retailing  oil  to  houses,  in  cans?— A.  Yes  sir,  and  the  stores. 

Q.  Houses  and  stores?— A.  Yes  sir. 

Q.  And  the  oil  was  in  cans?— A.  Yes  sir. 

Q.  Cans  were  left  at  the  houses  and  stores? — A.  No,  the  man 
would  bring  the  cans  in  and  empty  them  and  bring  them  back. 


1932  WINNIE. 

Mr.  MiLBUEN.  I  move  to  strike  (he  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  inter- 
,    state  commerce. 

3872  Wellington  Winnie,  sworn  as  a  witness  on  behalf  of  pe- 
titioner, testified  as  follows : 

Direct  examination  by  Mr.  Morrison  : 

Q.  What  is  your  name  ? — A.  Wellington  Winnie. 

Q.  Where  do  you  live  ? — A.  250  Delaware  Avenue. 

Q.  Albany,  N.  Y.  ?— A.  Yes  sir. 

Q.  What  is  your  business  ? — A.  Grocer. 

Q.  How  long  have  you  been  in  that  business? — A.  For  myself? 

Q.  Yes. — A.  Ten  years. 

Q.  Did  you  ever  buy  oil  of  the  Standard  Oil  Company? — A.  Yes 
sir. 

Q.  Up  to  what  time  did  you  buy  of  that  company? — A.  All  of 
nly  oil,  you  mean,  or  just  part  ? 

Q.  Well,  I  dont  care  whether  it  was  all  or  part.  Up  to  what 
time  ? — A.  I  have  been  buying  of  them  up  until  within  the  last  year 
perhaps ;  off  and  on,  you  kaow. 

Q.  When  did  you  first  buy  of  the  Hisgens?— A.  About  1900,  I 
think  it  was,  or  1901. 

Q.  Was  that  when  they  first  opened  up  business  here? — A.  Yes  sir. 

Q.  And  when  they  started  in  in  the  oil  business,  did  they  sell  at 
the  same  or  a  different  price  than  the  Standard  were  selling  at  the 
same  time  ? — A.  The  prices  were  about  the  same. 

Q.  What  became  of  the  price  shortly  after  they  went  into 

3873  the  business  ? — A.  The  price  was  cut. 

Q.  How  much?^A.  It  varied  from  a  cent  to  a  cent  and 
a  half. 

Q.  What  were  you  paying  the  Standard  for  oil  when  the  Hisgens 
opened  up?— A.  I  have  no  record  books  of  1901  or  1900,  but  when 
I  was  with  my  father  we  were  paying  about  12  cents. 

Q.  Was  that  the  time  that  they  started?— A.  That  the  Hisgens 
started  ? 

Q.  Yes. — A.  Well,  it  was  just  previous  to  that. 

Q.  Now,  after  the  Hisgens  started  to  what  price  did  oil  go  with 
the  Standard  ?— A.  We  bought  it  from  7  to  8  and  8^. 

Q.  Did  it  get  down  any  lower  than  that?— A.  Well,  not  at  a 
regular  price.    That  was  the  regular  price. 

Q.  Of  the  Standard?— A.  Yes. 

Q.  Did  you  have  any  talk  with  any  of  the  Standard  people  about 
a  better  or  different  price?— A.  Mr.  Hafley  called  on  me  to  see  about 
making  a  price. 

Q.  Who  is  he?— A.  Eepresentative  of  the  Standard  Oil  Com- 
pany for  this  territory. 

Q.  Did  you  have  a  conversation  with  him  ? — A.  Yes  sir. 

Q.  You  may  state  what  was  said.— A.  Why,  he  came  in  to  see 
me  different  times,  and  wanted  to  know  why  he  couldn't  do  business 
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with  me,  and  I  said  to  him,  "  Yon  used  to  do  business  with  me  when 

there  was  no  opposition  here,  but  we  never  could  get  a  price  and," 

I  said,  "of  course  we  are  in  the  business  for  the  money  there 

3874  is  in  it  and  we  like  to  deal  where  we  can  get  the  best  price." 
He  said,  "  You  never  asked  for  a  price."     I  said,  "  I  dont 

understand  what  you  mean  when  you  say  I  never  asked  for  a  price. 
I  supposed  when  a  man  came  in  to  sell  a  man  he  had  a  price,  and  if 
a  man  could  do  better  with  the  same  line  of  goods,  why,  he  had  no 
objections."  He  asked  me  what  I  was  paying  Hisgen  Brothers,  and 
I  told  him.  I  dont  remember  just  what  the  price  was,  whether  it  was 
8  cents,  or  6J.  It  was  whatever  the  market  was  at  that  time.  I  told 
him.  He  said,  "  We  can  do  better  by  you  than  that."  I  said,  "  How 
is  that?"  He  said,  "  We  can  do  better  by  you."  I  said,  "  What  do 
you  mean?"  Well,  he  stuck  up  his  fingers,  and  he  cut  them  off. 
Well,  I  took  that  for  a  half  a  cent  cut  on  that  regular  price.  And  he 
asked  me  if  I  would  consider  a  proposition.  I  said  to  him,  "  I  dont 
know  as  I  want  to  consider  any  proposition ;"  I  said  "  I  am  pretty 
well  satisfied,  and  I  know  the  Hisgen  boys,  and  I  appreciate  what 
they  have  done  in  the  city  of  Albany,  and  I  think  I  would  do  right  to 
stick  by  them."  But  off  and  on  I  did  buy  oil  from  them  just  to  keep 
in  touch  with  the  market. 

Q.  Did  he,  before  leaving,  give  ypu  any  other  price? — A.  Well, 
I  should  call  that  a  price,  what  I  mentioned.  I  think  at  that  time 
we  were  paying  about  8^  cents,  and  their  price  at  that  time  was,  I 
think,  about  7|. 

Q.  And  what  was  it  that  he  offered  it  to  you  for? — A.  I  think  it 
was  about  7  cents,  or  6|,  something  like  that.  It  was  a  cut.  But  I 
didnt  care  to 

3875  Q.  Was  there  anything  said  as  to  how  this  cut  could  be 
adjusted  or  as  to  how  you  should  pay  that? — A.  I  was  to  pay 

the  regular  price  and  receive  the  rebates,  as  I  presumed  from  the 
tickets.  I  should  retain  the  tickets,  of  course,  from  the  way  the  con- 
versation ran. 

Cross-examination  by  Mr.  Milbtjen  : 

Q.  You  say  that  prior  to  the  time  that  Hisgen  began  in  Albany 
you  had  for  a  number  of  years  bought  oil  from  the  Standard  Oil 
Company  ?— A.  Not  for  a  number  of  years ;  My  father  did  before  me. 

Q.  You  were  not  in  business  with  your  father?— A.  Well,  not  in 
with  him ;  I  was  home  with  him  at  that  time. 

Q.  Well,  were  you  in  the  business  place  with  him  ? — A.  In  the 
grocery  business,  yes  sir. 

Q.  You  worked  in  the  store  ?— A.  Yes. 

Q.  And  when  did  you  have  an  interest  in  the  business? — Ai  Well, 
when  I  went  in  it  for  myself,  after  my  father  retired. 

Q.  When  was  that?— A.  About  1900. 

Q.  That  was  pretty  nearly  the  time  that  the  Hisgens  began?— A. 

Just  about. 

Q.  And  when  they  began  you  bought  oil  from  them? — A.  Yes  sir. 
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Q.  And  do  you  know  what  the  price  was  you  first  paid  them? — 
A.  Well,  I  couldnt  tell.     The  price  varied.    I  think  it  was  any- 

3876  where  from  6|  to  7^  or  8  or  8|,  whatever  the  prices  happened 
to  fluctuate,  you  know,  according  to  the  market. 

Q.  Well,  in  the  beginning? — A.  I  think  I  paid  them  just 
about  the  same  as  the  Standard  charged. 

Q.  What  were  you  paying  then  ? — A.  At  that  time  ? 

Q.  Yes ;  say  in  1901. — A.  In  1901  perhaps  it  might  be  7  cents.  I 
could  tell  by  looking  up  the  tickets,  you  know. 

Q.  But  you  havent  looked  up  the  tickets  ? — A.  No,  I  have  not. 

Q.  You  havent  made  any  examination  to  find  out  what  the  prices 
were? — A.  Oh,  yes.  I  looked  to  see  what  the  prices  were  in  1900 
down  to  the  present  time. 

Q.  Have  you  got  any  memorandum  of  what  those  prices  were  ? — A. 
I  didnt  bring  any  memorandum  with  me. 

Q.  In  1901  what  was  the  price? — A.  The  prevailing  price? 

Q.  Yes. — A.  From  7  to  8^  cents. 

Q.  From  7  to  8^  cents.  That  is  1901.  In  1900?  Let's  see,  when 
did  you  begin,  yourself? — A.  1900. 

Q.  What  part  of  1900?— A.  October  the  1st,  I  think  it  was. 

Q.  In  1902? — A.  Well,  the  prices  varied,  as  I  say.  It  might  have 
been  8  cents  at  that  time ;  might  have  been  8-J.  I  just  merely  looked, 
you  know 

Q.  Nine  cents  ?  Did  it  go  up  to  ten  cents  in  that  year  ? — A.  Well, 
I  dont  think  it  did  go  as  high  as  ten  cents,  no. 

Q.  At  any  rate,  you  didnt  pay  as  high  as  that? — A.  No,  I  dont 
think  I  did. 

Q.  You  bought  your  oil  where  you  could  buy  it  the  cheap- 

3877  est?— A.  No  sir. 

Q.  Well,  dui-ing  one  period  you  did? — A.  Well,  I  did  try 
to  buy  it  where  I  could  get  it  the  cheapest,  yes,  when  the  opposition 
came  in. 

Q.  You  could  get  it  cheaper  from  the  Hisgens  ? — A.  No  sir,  I  never 
did. 

Q.  You  never  did? — A.  I  never  did,  no  sir. 

Q.  So,  you  never  got  it  cheaper  from  Hisgen  than  you  could  get 
it  from  the  Standard  ? — A.  I  dont  say  that  I  never  did.  The  market 
might  have  been  say  a  half  cent  lower  from  Hisgens  this  week  and  a 
half  a  cent  higher  from  Hisgens  next  week.  I  had  two  tanks — one 
was  the  Standard  tank  and  one  was  the  independent. 

Q.  And  you  were  buying  from  both  of  them  principally  ? — A.  Yes 
sir. 

Q.  The  Standard  oil  went  into  the  Standard  tank  and  the  inde- 
pendent into  the  independent  tank  ? — A.  That  is  the  idea,  yes  sir. 

Q.  And  sometimes  the  price  of  one  might  be  a  half  a  cent  higher 
than  the  other? — A.  Yes  sir. 

Q.  And  in  both  ways? — A.  There  was  fluctuation  there  in  that 
amount. 

Q.  Fluctuation  with  both  of  them?— A.  Yes. 
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Q.  And  that  has  gone  on?— A.  It  appears  to  for  the  last— I  have 
been  selling  oil  now  for  the  last  three  years  for  just  about  the  same ; 

been  buying  it  for  about  the  same. 
3878        Q.  Well  now,  during  that  time— that  is  I  am  talking  now 
about  this  1900— oil  has  been    ten    cents    hasnt    it?— A.  No. 
You  mean  at  wholesale  or  retail  ? 

Q.  Well,  you  are  a  dealer,  arent  you?— A.  Yes  sir. 

Q.  I  mean  the  price  to  the  dealer.— A.  The  price  to  the  dealer  is 
8^  cents  at  the  present  time. 

Q.  Never  higher  than  that?— A.  Oh,  yes,  it  has  been  higher  than 

that  I  think.  -i       • 

Q.  Well,  how  high  has  it  gone?— A.  You  mean  at  the  retail  price 
now,  or  at  the  wholesale  price  ? 

Q.  The  only  thing  that  I  know  of  is  the  price  to  the  dealer.— A. 
Well,  the  price  that  I  buy  it  ? 

Q.  Yes,  that  is  what  I  mean.— A.  BJ  cents  is  as  high  as  i  have 
paid  I  think,  in  the  last  two  and  one  half  or  three  years. 

Q.  Now,  go  back  a  little  farther  and  say  from  when  you  began,  m 
October,  1900,  what  is  the  highest  price  you  have  paid  for  oil  ?— A.  At 

that  time?  .     ,     ,  •  i     .  i 

Q  During  from  then  down  to  now,  what  is  the  highest  you  have 
paid  for  oil?— A.  I  think  about  8|  or  9  cents.    I  dont  think  it  has 

been  over  that.  .   o      a    at     t 

Q.  You  dont  think  you  ever  paid  higher  than  9  cents'— A.  -No,  l 

dont  think  I  have.  ,         ,    ,      i  u 

Q    So  that  if  the  price  was  ever  higher  than  that,  why,  you  would 

get  a  better  price?— A.  Well  no,  no;  I  never  have  had  any 

3879     different  price  than  what— I  kept  in  touch  with  the  price  ot  oil. 

Dont  think  I  didnt. 

Q.  Well,  so  far  as  you  know.— A.  So  far  as  I  was  able  to  get  on 

the  inside.  „      .      „      .     t       ±  ■  i     j-j 

Q    You  did  your  best  to  keep  track  of  prices?— A.  I  certainly  did. 

Q  And  to  get  the  lowest  that  was  going?— A.  Well,  no,  not  to 
get  the  lowest  that  was  going,  because  I  found  that  my  trade,  would 
pay  12  cents  for  oil,  and  as  long  as  I  could  buy  it  for  8^  I  was  wiUmg 
to  pay  8i  and  sell  it  for  12. 

Q.  Although  you  could  have  got  it,  as  you  say,  a  little  cheaper  than 
that'?— A.  Oh,  I  could  have,  yes.  „«      a    t  i  i,- 

Q  Now,  did  you  Imow  Mr.  Hafley  quite  well?— A.  I  knew  him 
well  enough  so  that  I  was  acquainted  with  him,  as  well  as  you  would 
be  with  any  man  that  called  in  your  place  of  business. 

Q  Well  that  is  all  I  mean  by  it.  When  was  this  conversation  that 
you  'told  us  about  ?— A.  That  I  am  speaking  of  now  ? 

Q.  Yes.— A.  Oh,  about  two  years  ago;  two  and  a  halt  or  three 
years;  something  like  that.  .      r      *    tur  n   i  •     ^ 

Q  And  just  what  was  that  conversation  5— A.  Well,  he  came  m  to 
see  me,  to  see  if  he  couldnt  do  business  with  me  after  I—- 

Q  Wasnt  he  selling  to  you  then?— A.  Well,  he  never  had  called 
on  me  personally,  to  make  a  personal  request.  You  know  what  I 
mean. 
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Q.  You  were  buying  from  him? — A.  Oh  yes,  I  was  buying 

3880  candles  and  such  things  from  the  Standard  Oil  at  that  time. 

Q.  But  not  oil  ? — A.  Not  oil  altogether.  I  was  buying  when 
the  tank  wagon  stopped ;  when  I  needed  any  oil  in  their  tank  I  put  it 
in.  But  Mr.  Hafley  called  on  me  and  wanted  to  do  business  with  me. 
He  said  to  me,  "  Now,  you  can  handle  our  oil,  and  I  know  it."  And 
of  course  I  talked  to  Mr.  Hafley,  and  I  said  to  him,  "  I  know  I  could 
handle  your  oil,  but  why  should  I  handle  it?  There  should  be  some 
object  in  it."  And  I  tried  to  get  on  the  inside,  or  let  him  think  I  did. 
I  wanted  to  see  what  their  price  was.  I  understood  they  were  cut- 
ting ;  I  had  seen  affidavits. 

Q.  You  had  seen  Hisgens'  affidavits?— A.  I  had  seen  those  affi- 
davits, yes  sir,  and  if  there  was  any  cutting  I  wanted  to  see  what  it 
was,  and  they  told  me  if  I  could  buy  oil  to  buy  it. 

Mr.  Morrison.  Who. 

Witness.  Why,  the  Standard.  The  Hisgen  boys  told  me  to  buy 
Standard  oil  if  I  could  buy  it,  because  they  couldnt  sell  it  below  the 
price  they  had  given  me.  And  I  appreciated  that  all  right,  and  I 
said  if  I  could  buy  oil  and  the  price  suited  me  I  would  buy  it. 

Q.  Did  you  tell  that  to  JVIr.  Hafley.— A.  No,  I  told  that  to  Mr. 
Hisgen. 

Q.  I  am  asking  you  to  confine  your  testimony  to  Mr.  Hafley.— A. 
All  right.     You  heard  me  relate  what  I  said  to  Mr.  Hafley 

3881  the  first  time. 

Q.  Yes.— A.  I  said  to  Mr.  Hafley,  "  Of  course,  if  there  is 
any  object  in  it,  and  there  is  anything  in  it,  let  us  Imow  what  it  is." 
And  he  related  what  he  would  do  with  me,  the  same  as  I  specified 
before,  regarding  the  price. 

Q.  Just  what  was  it  he  said  on  that  ? — A.  The  price  ? 

Q.  Yes.  Give  me  as  much  as  you  can  of  just  what  he  said.— A. 
Well,  he  simply  said  to  me,  "  We  can  make  it  an  object  to  you." 
And  I  said,  "  What  do  you  call  an  object?  "  He  says,  "  If  you  can 
buy  our  oil  cheaper,  it  will  pay  you  to  handle  it;  you  dont  object  to 
handling  it."  Well,  I  said  to  him,  "  I  dont  know;  it  is  all  in  accord- 
ance how  the  price  is."  So  he  related  a  price  to  me  at  that  time.  I 
think  oil  was 

Q.  What  did  he  say  ?— A.  I  was  going  to  say.  I  think  oil  was  7 
cents  at  that  time,  and  he  stuck  up  his  fingers,  as  much  as  to  say  6^. 
They  were  selling  off  the  tank  wagon— the  Standard  was  at  that  time— 
for  7  cents.  And,  of  course,  you  know,  the  driver,  I  presume  from 
the  way  he  talked  to  me,  would  make  out  the  ticket  for  the  regular 
price. 

Q.  Now,  wait  a  moment.  Dont  let  us  go  too  fast.  He  didnt  say 
6J  cents,  did  he,  but  he  made  some  sign  ? — A.  The  sign  of  6 J. 

Q.  Well,  what  was  it?  Just  indicate  to  me  what  it  was.— A.  Well, 
he  stuck  up  five  and  one  and  then  cut  it  off.     (Illustrating.) 

Q.  Five  fingers  and  one  finger;  and  then  a  half  a  finger?— 

3882  A.  And  then  a  half  a  finger.     Just  the  same  as  you,  if  you 
wanted  to  give  a  man  a  half  a  dollar,  you  would  motion  in 

that  way. 
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Q.  Well,  I  usually  talk  out.  Go  on  and  give  us  the  conversa- 
tion.— A.  That  is  about  all  the  conversation  relating  to  the  oil. 

Q.  What  did  you  say  when  he  said  that?— A.  Well,  I  said  I  would 
think  the  thing  over.  I  have.  I  thought  the  thing  over.  I  thought 
I  didnt  want  to  change. 

Q.  Now,  I  didnt  p-sk  you  that,  Mr.  Winnie,  I  am  asking  what  was 
said  there.  It  is  fair  to  me  just  to  answer  my  questions.— A.  Well, 
that  was  what  was  said — just  what  I  have  related. 

Q.  Is  that  all  that  was  said?— A.  That  is  all  that  was  said  about 
the  oil.     We  talked  about  dilferent  things. 

Q.  Now,  what  was  said,  if  anything,  about  tickets,  about  the  driver 
and  tickets  and  paying  you  back.  I  want  to  know  just  what  was  said 
on  that  subject,  if  anything  was  said.— A.  He  simply  said  like  this : 
if  there  was  a  cut  in  the  price  that  the  tickets  would  come  the  same 
and  that  would  be  arranged— as  much  as  to  tell  me  they  would  make 
the  tickets. 

Q.  Well,  did  he  say  that?— A.  Yes,  sure  he  did.     How  would  I 

know  it? 
Q.  Well,  I  dont  know  how  you  would  know  it.— A.  Well ! 
Q.  But   it   is   a   proper   question   to   ask  you,  you   know,   as   to 
whether A.  All  right;  I  dont  object. 

3883  Q.  Well,  that  is  very  kind  of  you  not  to   object— as  to 
whether  he  actually  did  say  that  thing  to  you.— A.  Yes,  that 

is  what  he  said  to  me. 

Q.  You  didnt  tell  him  you  would  take  oil?— A.  No  sir. 

Q.  You  had  told  him  you  would  think  it  over?— A.  Told  him  I 
would  think  it  over,  yes  sir. 

Q.  You  didnt  intend  to  take  the  oil?— A.  No  sir. 

Q.  Your  conversation  with  him  was  not  to  ascertain  what  the  price 
was  ? — A.  Yes,  it  was. 

Q.  With  respect  to  buying  oil  ?— A.  No. 

Q.  But  your  whole  thing  there  was  to  sort  of A.  Get  on  the 

inside. 

Q.  To  get  on  the  inside?— A.  Yes. 

Q.  And  temporarily  mislead  him  into  the  idea  you  might  be  going 
to  buy  oil  ?— A.  Giving  him  that  impression,  yes. 

Q.  That  is  it.  You  wanted  to  sort  of  give  him  the  impression  that 
you  might  be,  and  talked  along?— A.  I  did  buy  after  that. 

Q.  I  am  not  asking  you  about  that,  but  in  that  conversation  that 
was  the  thing  that  you  were  doing?— A.  Yes. 

Q.  That  was  your  trick  just  that  time?— A.  That  is  the  idea. 

Mr.  MiLBiJEN.  I  move  to  strike  the  testimony  out,  on  the  ground 
that  it  is  purely  state  matter  and  in  no  way  connected  with  interstate 
commerce. 

3884  Geoege  C.  Hisgen,  being  duly  sworn  as  a  witness  on  behalf 
of  the  petitioner,  testified  as  follows : 

Direct  examination  by  Mr.  Gea\'es  : 
Q.  Your  name  is  George  C.  Hisgen?— A.  Yes  sir. 
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Q.  Where  do  you  live  ?— A.  At  59  Ten  Broeck,  Albany,  N.  Y. 

Q.  What  is  your  business?— A.  Dealer  in  oil  and  axle  grease. 

Q.  Are  you  a  member  of  the  firm  of  Four  Brothers  Oil  Com- 
pany?— A.  Yes  sir. 

Q.  And  how  long  have  you  been  in  business  ?i— A.  I  have  been  in 
the  axle  grease  business  since  1889. 

Q.  When  did  you  go  in  the  oil  business  in  addition  to  the  axle 
grease  business  ? — A.  In  the  burning  oil  ? 

Q.  Yes,  illuminating  oil?— A.  We  went  in  the  burning  oil  or 
illuminating  oil  business  in   1900. 

Q.  In  Albany  ? — A.  In  Albany,  New  York. 

Q.  You  have  general  charge  of  the  business  of  the  Four  Brothers 
Oil  Company  in  Albany,  have  you  ?— A.  I  have  at  the  present  time, 
yes  sir. 

Q.  Describe  generally  the  territory  over  which  your  management 
extends.— A.  The  axle  grease  or  the  oil  business? 

Q.  The  oil  business.— A.  Our  oil  territory  extends  south  as  far  as 
Tarrytown  and  Yonkers  down  the  Hudson,  and  some  parts  of  Con- 
necticut on  the  New  York,  New  Haven  and  Hartford  Eoad, 

3885  and  up  as  far  as  Schenectady. 

Mr.  MiLBUEN.  That  is  north,  isnt  it? 

Witness.  That  is  west. 

Mr.  MiLBURN.  West  to  Schenectady. 

Witness.  Yes.  And  as  far  north  as — I  have  sold  in  Ticonderoga 
and  up  along  the  D.  &  H.  Eailroad,  in  the  Adirondack  district,  and 
prior  to  the  establishment  of  our  tank  station  we  shipped  oil  in  bar- 
rels to  Pittsfield  and  the  surrounding  territory. 

Q.  Speaking  generally,  then,  of  Albany  as  a  center,  you  do  busi- 
ness in  a  radius  of  about  how  far  around  Albany? — A.  I  should 
judge  between  100  and  125  miles. 

Q.  Have  you  met  with  competition  in  the  oil  business  in  that  ter- 
ritory?— A.  We  have. 

Q.  Who  is  your  principal  competitor  ?— A.  The  Standard  Oil 
Company. 

Q.  You  say  you  come  into  contact  with  that  business  as  manager 
of  the  Four  Brothers  Oil  Company  ? — A.  Yes  sir. 

Q.  State,  from  your  experience  in  that  business,  as  manager,  the 
nature  and  kind  of  competition  that  you  have  met  from  the  Standard 
Oil  Company,  generally.— A.  The  competition  that  has  been  re- 
ported to  us 

Mr.  MiLBTjEN.  Oh,  I  object  to  any  testimony  as  to  what  has  been 
reported  to  them. 

Witness.  Through    our    drivers    and    correspondents,    has 

3886  been  of  the  claim  that  it  was  of  an  intimidating  character. 

Q.  Intimidating  whom? — A.  Our  customers  and  those  to 
whom  we  were  selling  oil,  and  that  our  customers  were  given  rebates 
and  an  inducement  to  buy  Standard  Oil,  and  it  was  brought  to  their 
attention  how  much  money  they  could  save  by  accepting  these  rebates 
in  preference  to  paying  us  the  price  that  we  Avere  charging  for  our 
oil. 
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Mr.  MiLBTjRN.  No-w,  I  move  to  strike  out  the  testimony  given  since 
the  last  objection  I  made,  because  it  appears  from  the  witness'  own 
statement  that  it  is  all  hearsay. 

Q.  Any  other  method? — A.  It  was  also  represented  to  our  cus- 
tomers that  this  saving  would,  in  some  cases,  pay  their  rent  pay  their 
grocery  boy,  save  them  so  much  a  year;  and  the  other  line  of  com- 
petition was,  I  am  positive,  the  following  of  our  tank  wagons  and 
the  reporting  of  the  sales  that  were  made  to  our  customers. 

Mr.  MiLBURN.  I  move  to  strike  out  the  testimony  because  it  appears 
from  the  witness'  own  statement  that  it  is  all  hearsay. 

Q.  Have  you  ever  known  of  the  employment  or  hiring  of  your 
employees  to  give  information  about  your  business  ? — A.  I  have. 
Q.  Now,  you  said  they  followed  your  tank  wagons. — A.  Yes  sir. 
Q.  Will  you  give  an  instance,  of  your  own  knowledge,  where  your 
wagons  were  followed  ? — A.  Yes  sir. 

Q.  All  right,  go  ahead.— A.  It  was  reported  to  me  through 
3887     our  drivers,  and  also  by  some  of  our  customers,  that  our  tank 
wagon  was  being  followed. 
Mr.  MiLBiJEN.  I  move  to  strike  out  that  testimony  upon  the  ground 
that  it  appears  from  the  witness'  own  testimony  that  it  purely  hear- 
say ;  he  doesnt  know  anything  about  it  himself. 

Witness.  And  in  order  to  confirm  these  reports  I  remained  at  my 
residence  one  morning,  and  instructed  our  driver  to  drive  up  Clinton 

Avenue  and  go  up  Ten  Broeck  Street 

Mr.  MiLBUEN.  I  object  to  his  conversation  with  his  driver  as 
immaterial  and  not  binding  upon  any  defendant. 

Witness.  And  deliver  oil  to  Mr.  Niskern,  whose  store  was  located 
on  the  north  side  of  Ten  Broeck  Street,  on  the  corner  north  of  my 
residence.  This  driver  followed  my  instructions,  the  instructions 
that  I  had  sent  in  to  the  office,  and  drove  up  by  my  residence,  and  I 
stood  at  the  front  window  and  watched  him,  and  was  also  looking 
for  the  man  who  was  following  the  tank  wagon.  I  saw  Mr.  Hogan 
ride  north  on  Ten  Broeck  Street,  on  the  west  side  of  the  street,  on  a 
bicycle  and  stop  nearly  opposite  my  residence.  I  went  out  the  front 
door.  He  had  a  memorandum  book  that  he  was  writing  into,  i 
accused  him- 


Mr  MiLBUKN.  I  object  to  any  conversation  between  the  witness 
and  Hogan  on  the  ground  that  it  is  immaterial  and  not  binding  on 
any  of  the  defendants  or  evidence  against  any  of  the  defendants. 

Q.  Go  ahead  and  tell  what  you  said  to  Hogan.— A.  I  accused 
3888    him  of  following  our  tank  wagon,  and  he  did  not  deny  it.    I 
asked  him  by  whom  he  was  employed—— 

Q  Didnt  he  admit  it,  or  did  he  admit  it?— A.  He  did  admit  it.  I 
asked  him  by  whom  he  was  employed,  and  he  stated  that  he  was  em- 
ploved  by  some  one  from  New  York,  but  he  was  not  at  liberty  to  di- 
vulge the  name,  and  stated  he  was  not  interested  in  any  way  but  had 
taken  the  position  because  he  wanted  work  ,  .  ^  ,i,  ,  i, 

Q  Did  he  tell  you  what  reports  he  made?— A.  He  stated  that  he 
had 'followed  our  wagons  from  the  time  they  started  in  the  morning 
until  they  turned  up  Tivoli  Street  from  Broadway,  going  home,  and 
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that  he  was  instructed  to  ascertain  how  many  stores  he  called  upon 
and  how  much  oil  they  received  and  how  much  oil  he  disposed  of  dur- 
ing the  day. 

Q.  Was  that  Thomas  Hogan  ? — A.  Yes  sir. 

Mr.  MiLBUHN.  Note  the  motion  on  my  part  to  strike  out  the  testi- 
mony of  conversation  between  this  witness  and  Hogan  on  the  grounds 
stated. 

Q.  That  was  Thomas  Hogan  who  has  testified  here  this  after- 
noon?— A.  Yes  sir. 

Q.  Did  you  learn  of  any  other  instances  of  your  wagon  being  fol- 
lowed, while  conducting  your  business  ? 

Mr.  MiLBUEN.  I  object  to  that  question  as  it  calls  for  hearsay  evi- 
dence, as  put. 

A.  Mr.  Stein  and  Mr.  Kibbons,  peddlers,  who  were  handling  our 
oil,  informed  me  that  their  wagons  were  being  followed  by 
J5889     some  one,  and  his  customers  were  being  offered  oil,  and  espec- 
ially Mr.  Kibbons,  at  a  half  a  cent  less  in  single  gallon  lots  to 
the  consumer  than  what  the  oil  was  costing  the  storekeepers  at  whole- 
sale at  that  time. 

Mr.  MiLBURN.  I  move  to  strike  that  testimony  out  as  hearsay  and 
immaterial. 

Q.  Do  you  remember  when  it  was  that  you  had  this  talk  with 
Thomas  Hogan  and  found  him  following  the  wagon? — A.  With 
Thomas  Hogan  it  was  in  the  year  1903,  to  the  best  of  my  knowledge. 

Q.  You  stated  that  one  of  the  methods  of  competition  was  intimida- 
tion of  your  customers.  What  do  you  mean  by  that? — A.  The  store- 
keepers informed  us  that  they  were  afraid  to  trade  with  us. 

Mr.  MiLBUEN.  Note  my  objection  to  what  any  store  keepers  in-, 
formed  him  or  them. 

Witness.  That  they  were  afraid  to  trade  with  us  for  the  reason 
that  it  had  been  represented  to  them  that  we  would  be  put  out  of 
business. 

Q.  Eepresented  to  them  by  whom  ?— A.  By  the  representatives  of 
the  Standard  Oil  Conipany ;  that  we  would  be  put  out  of  business  in 
less  than  three  months,  and  they  would  then  refuse  to  sell  them  oil. 

Q.  Who  would  refuse  to  sell  them?— A.  The  Standard  Oil  Com- 
pany, to  the  dealers. 

Q.  Was  that  the  only  other  source  of  supply  in  this  territory  ?— A. 

It  was,  to  my  knowledge. 

3890        Mr.  Milbtjrn.  I  move  to  strike  that  last  testimony  out  as 

purely  hearsay,  the  testimony  as  to  what  store  keepers  told 

this  witness  what  somebody  else  had  told  them.    It  is  getting  hearsay 

in  the  third  degree. 

Q.  You  stated  that  one  of  the  methods  of  competition  was  the 
employment  or  hiring  of  your  employees. — A.  Yes  sir. 

Q.  What  employee  of  yours  was  hired?— A.  Mr.  Louis  Herdick. 

Q.  Who  testified  this  morning  ? — A.  Yes  sif. 

Q.  You  heard  his  testimony? — A.  Yes  sir. 

Q.  And  the  circumstances  are  correctly  stated  by  him  ? 
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Mr.  MiLBTJEN.  Oh,  I  object  to  tliat  as  incompetent  testimony. 

Mr.  Graves.  I  will  withdraw  that  question. 

Q.  Just  state  the  circumstances  in  connection  with  that  transaction 
in  which  Herdick  was  involved. — A.  Mr.  Herdick  was  employed  by 
us  as  the  single  truck  driver,  and  was  with  us  I  think  8  or  9  months. 
He  came  into  my  office  one  morning  and  informed  me  that  he  had 
been  approached 

Mr.  MiLBTJEN.  I  object  to  the  conversation  between  Mr.  Herdick 
and  the  witness  as  hearsay,  and  as  not  evidence  against  any  of  these 
defendants,  not  binding  upon  any  of  these  defendants. 

Q.  Go  ahead. — A.  Informed  me  that  he  had  been  approached  by 

someone  who  represented  himself  as  an  insurance  agent  and  wanted 

to  insure  his  life,  and  also  stated  that  he  had  been  approached 

3891  the  following  evening  by  the  same  party  who  at  that  time  (the 
second  evening  that  he  had  met  him)  stated  that  he  was  not 

an  insurance  agent,  but  wanted  him  to  do  some  work  for  him  for 
which  he  would  pay  him,  and  gave  liim  five  dollars,  which  he  pre- 
sented to  us  and  made  an  affidavit  that  he  had  received  this  five  dollars 
from  this  party. 

Mr.  MiLBUEN.  I  object  to  the  testimony  about  his  having  made  an 
affidavit. 

Witness.  The  work  that  he  wished  him  to  do  was  to  make  reports 
on  the  cars  that  we  received,  giving  the  numbers  and  initials  and  the 
contents,  and  also  the  cars  that  were  sent  out.  Mr.  Herdick,  after 
telling  this  to  me,  stated  that  he  had  an  appointment  with  this  man 
to  give  him  a  decided  answer  as  to  whether  he  would  accept  his  propo- 
sition. I  instructed  him  to  accept  the  proposition  and  bring  the 
correspondence  to  us  and  that  we  would  give  him  other  money  for 
the  money  that  was  given  him,  and  would  make  out  the  reports,  and 
he  could  copy  them  in  his  own  hand  writing  and  forward  them  on  as 
directed.    Mr.  Herdick  reported  to  us  the  next  day 

Mr.  MiLBTJEN.  Now,  then,  you  have  got  down  to  the  end  of  that 
conversation.  I  move  to  strike  out  the  witness'  testimony  as  to  that 
conversation  between  himself  and  Mr.  Herdick  on  the  ground  that  it 
is  immaterial  and  hearsay  and  not  evidence  against  the  defendants 
or  any  of  them. 

Q.  Go  ahead. — A.  Mr.  Herdick  reported  the  following  day 

3892  that  he  had  met  this  party 

Mr.  MiLBTJEN.  I  object  to  what  Mr.  Herdick  reported  on  the 
following  day  on  the  same  grounds. 

Witness.  And  informed  me  that  he  had  accepted  the  proposition, 
and  that  this  man  told  him  that  if  he  lost  his  position  that  he  would 
give  him  a  better  one,  and  also  told  him  that  he  would  get  a  letter  of 
instructions  which  would  tell  him  in  detail  what  duties  he  was  to 
perform  for  this  money  that  they  were  to  pay  him. 

Q.  Did  Herdick  make  the  report? — A.  We  made  out  the  report 
and  Mr.  Herdick  copied  it  and  forwarded  it  on. 

Q.  Where  was  it  sent  ? — A.  It  was  sent  according  to  the  directions 
of  the  letter,  which  was  to  Mr.  Frank  Miller,  New  York  City. 
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Q.  Did  Herdick  afterwards  receive  communications  from  New 
York  City?— A.  He  did. 

Q.  Were  they  signed  ? — A.  Some  of  them  were  signed  "  Frank 
Miller,"  and  one  of  them  was  signed  an  "  X  "  or  an  "  O." 

Q.  How  do  you  know  that  ? — A.  I  received  the  letters  and  opened 
them. 

Q.  You  received  them  unopened? — A.  I  received  them  unopened 
and  opened  them  afterwards. 

Q.  Opened  them  in  the  presence  of  Herdick  ? — A.  Yes  sir. 

Mr.  MiLBTJRN.  I  move  to  strike  out  the  testimony  given  since  the 
last  motion,  on  the  same  grounds. 

3893  Q.  Did  Herdick  afterwards  receive  additional  money? — A. 
Yes  sir. 

Q.  How  much? — A.  Five  dollars. 

Q.  Did  that  come  into  your  possession  ? — A.  Yes  sir. 

Q.  And  was  it  marked  by  you  ? — A.  We  marked  it,  yes  sir. 

Q.  In  Herdick's  presence? — A.  Yes  sir. 

Q.  Did  that  come  to  you  in  the  same  way,  in  a  sealed  letter,  or  in 
what  manner? — A.  To  the  best  of  my  knowledge  that  five  dollars 
came  in  a  letter  from  New  York  City. 

Mr.  MiLBUEN.  I  move  to  strike  out  that  testimony,  since  the  last 
motion,  as  hearsay — on  the  same  grounds. 

Q.  Did  there  also  come  communications  to  Herdick  in  an  addressed 
envelope  ? — A.  Yes  sir. 

Q.  Have  you  that  ? — A.  Yes  sir. 

Q.  Will  you  produce  it? — A.  Yes  sir. 

The  witness  produces  envelope  and  hands  same  to  Mr.  Graves. 

Q.  This  is  an  addressed,  stamped,  plain  envelope,  to  Mr.  Frank 
Miller,  156  W.  105th  St,  New  York,  N.  Y.  ?— A.  Yes  sir. 

Q.  And  this  is  the  envelope  that  came  in  the  letter  to  Herdick? — ^A. 
I  have  one  or  two  more  of  these. 

Q.  Have  you,  in  your  possession,  the  money  which  Herdick  turned 
over  to  you? — A.  Yes  sir. 

Q.  Will  you  produce  that  ? — A.  Yes  sir.  This  is  the  first  five  dol- 
lars we  received  from  My.  Herdick. 

Q.  This  money  you  produce  is  the  first  five  dollars  turned 

3894  over  to  you  by  Mr.  Herdick,  and  is  three  one  dollar  bills  and 
one  two  dollar  bill? — A.  Yes  sir. 

Q.  Punched  with  seven  holes? — A.  Yes  sir. 

Q.  And  you  testify  that  this  is  the  same  money? — A.  I  do. 

Q.  Have  you  any  of  the  other  money  ? — A.  I  have. 

Q.  You  produce  also  a  five  dollar  bill.  Was  this  marked  in  any 
way  ? — A.  It  is  torn  a  little  bit  there  at  the  bottom. 

Q.  Was  that  mark  put  on  it  by  you  to  identify  it  ? — A.  Yes  sir. 

Q.  Was  any  other  money  turned  over  to  you  ? — A.  No  sir,  not  by 
Mr.  Herdick. 

Q.  Were  the  letters  that  Mr.  Herdick  received  turned  over  to 
you? — A.  Yes  sir. 

Q.  Will  you  produce  them? 
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Mr.  MiLBUEN.  I  object  to  the  evidence  about  the  bills  produced  on 
the  same  grounds,  and  move  to  strike  it  out  on  the  same  grounds. 

A.  There  is  one  of  the  letters  we  received.  (Handing  paper  to  Mr. 
Graves.)     There  is  a  letter  requesting  Mr.  Herdick 

Q.  Just  produce  them  all,  Mr.  Hisgen. — A.  These  are  all  the  let- 
ters here.     Here  are  some  other  affidavits. 

Mr.  Graves.  I  offer  in  evidence  the  envelope  which  has  already 
been  described,  addressed  to  Frank  Miller;  also  letter  dated  New 
York,  N.  Y.,  April  21, 1904,  addressed  to  Mr.  Louis  Herdick,  and  un- 
signed, attached  to  which  is  a  letter  press  copy  of  a  letter  dated 

3895  Albany,  IST.  Y,  April  28,  1904,  addressed  to  Mr.  Frank  Miller, 
New  York,  signed  with  the  letter  "  O ;"  also  a  letter  of  May 

13,  1904,  dated  at  New  York,  N.  Y.,  addressed  to  Mr.  Louis  Herdick 
and  sigTied  on  the  typewriter  "  Frank  Miller ;  "  also  letter  of  April 
28,  1904,  dated  New  York,  N.  Y.,  addressed  to  Louis  Herdick,  and 
signed  on  the  typewriter  "  Frank  Miller." 

The  above  papers  were  marked  petitioner's  exhibits  645,  646,  647, 
and  648,  respectively. 

Q.  Is  this  all  of  the  correspondence  that  was  turned  over  to  you 
by  Mr.  Herdick  ? — A.  Yes  sir. 

Q.  That  you  received  in  the  manner  that  you  have  described? — 
A.  Yes  sir. 

Mr.  MzLBTJEN.  I  object  to  the  receipt  of  each  of  those  exhibits  in 
evidence  on  the  ground  that  they  are  immaterial  and  hearsay,  and 
no  connection  is  shown  between  them,  or  either  of  them,  and  any  of 
the  defendants. 

Mr.  Graves.  I  will  make  the  connection. 

Mr.  MiLBUEN.  Well,  we  will  wait  and  see. 

3896  Q.  I  will  ask  you  if  the  paper  marked  Petitioner's  Exhibit 
646,  being  a  letter  press  copy  of  a  letter  dated  Albany,  N.  Y., 

April  22,  1904,  and  attached  to  exhibit  645,  being  a  letter  dated  New 
York,  N.  Y.,  April  21,  1904,  is  a  letter  press  copy  of  the  reply  which 
Mr.  Herdick  and  yourself  sent  to  Petitioner's  Exhibit  645  ? — A.  Yes 
sir. 

Q.  You  sent  that  to  the  address  given  on A.  To  Frank  Miller, 

yes  sir. 

Q.  The  envelope  which  is  in  evidence A.  Yes  sir. 

Q.  Have  you  any  copies  of  the  reports  which  you  made  and  sent  to 
this  address? — A.  The  report  is  in  my  bag  there  (indicating)  I  have 
one  copy,  I  think,  of  a  report  that  we  made  out.  Here  is  the  copy  of 
the  report  sent  May  1, 1904.     (Handing  same  to  Mr.  Graves.) 

Q.  This  is  a  single  sheet,  written  in  pencil,  signed  with  an  X,  with 
a  circle  around  it.  This  is  the  first  report  made,  according  to  the 
request  to  Mr.  Herdick?— A.  Yes  sir. 

Q.  For  which  he  was  paid?— A.  Yes  sir. 

Mr.  Graves.  I  offer  that  in  evidence. 

Marked  Petitioner's  Exhibit  649. 

Mr.  MmBUEN.  I  object  to  it  on  the  same  grounds  as  were  assigned 
with  respect  to  the  last  exhibits  offered. 
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Mr.  Morrison.  Have  you  any  objection  to  introducing  copies  in 
place  of  the  originals? 

Mr.  Melbukn.  Well,  temporarily,  I  would  rather  like  to  have 

3897  the  originals  here.     Have  you  any  particular  reason  why  you 
don't 

Mr.  Morrison.  Except  that  they  want  to  keep  all  these  papers 
themselves,  that  is  all. 

Mr.  MiLBURN.  Who? 

Mr.  Morrison.  The  Hisgens. 

Mr.  MiLBURN.  Well,  I  wouldn't  like  to  say  so  just  now,  but  no 
doubt  within  a  short  time;  by  the  time  we  meet  again,  Mr.  Morri- 
son; and  you  can  return  them  to  them. 

Q.  You  stated  that  one  of  the  methods  of  competition  employed 
against  you  was  the  offering  of  rebates  to  your  customers.  Did  you, 
in  the  general  course  of  your  business,  learn  of  any  specific  instances 
of  rebates  offered  by  the  Standard  Oil  Co.  to  your  customers  in  order 
to  induce  them  to  leave  you  ? 

Mr.  MiLBURN.  I  object  to  that  question,  on  the  ground  that  it  calls 
for  hearsay  testimony  only. 

A.  The  general  report  to  us  was  that  the  customers  were  receiving 
offers  of  rebates. 

Q.  I  asked  you  for  any  specific  instances.  Do  you  remember 
any?— A.  Well,  Mr.  Ahern. 

Q.  Who  is  he? — A.  A  groceryman,  located  on  Sheridan  Ave.  He 
made  out  a  statement  that  he  was  allowed  a  cent  and  a  half  rebate  off 
of  the  market  price,  by  the  Standard  Oil  Co.,  and  he  was  formerly 
one  of  our  customers. 

Mr.  MiLBTJRN.  That  is  what  he  told  you? 

Witness.  What  he  wrote. 

Mr.  MiLBURN.  I  move  to  strike  out  the  testimony  since  the  last  ob- 
jection, on  the  ground  that  it  is  all  hearsay. 

Q.  Did  you,  in  the  same  course  of  business,  learn  of  a  dif- 

3898  ference  in  price  for  the  same  oil  to  customers  in  practically  the 
same  location  ? — A.  Yes  sir. 

Q.  Give  us  an  instance  of  that— oil  sold  by  the  Standard  Oil  Co., 
of  course. 

Mr.  MiLBURN.  I  object  to  that  question,  as  it  calls  for  hearsay 
only. 

A.  Mr.  William  Mahar,  a  groceryman  on  Broadway,  reported 
that  he  was  receiving  a  half  a  cent  rebate;  and  Mr.  Charles  Miller, 
located  possibly  four  blocks  south  of  Mr.  Mahar,  on  Broadway,  was 
not  receiving  rebates  at  that  time. 

Mr.  MiLBURN.  So  reported  to  you  ? 

Witness.  So  reported  by  Mr.  H.  A.  Hisgen,  yes  sir. 

Mr.  MiLBURN.  I  move  to  strike  out  the  testimony  given  since  the 
last  objection  on  the  ground  that  it  is  hearsay. 

Q.  Do  you  ship  oil  in  barrels  from  Albany  to  points  in  the  ter- 
ritory which  you  have  described? — A.  Yes  sir.  / 
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Q.  Did  it  ever  come  to  your  knowledge  that  information  as  to 
those  shipments  preceded  them,  to  the  parties  to  whom  they  were 
shipped — came  from  the  Standard  Oil  Agent? 

Mr.  MiLBUEN.  I  object  to  that  question  as  calUing  for  hearsay. 

A.  Yes  sir. 

Q.  Can  you  state  any  instances  of  that? — A.  We  were  written  and 
received  a  communication  from  Mr.  Stuart  of  Chateaugay,  stating 
that  every  shipment 

3899  Mr.  Milbueist.  I  object  to  the  witness  stating  what  a  com- 
munication from  the  gentleman  referred  to  contained,  as  hear- 
say. 

Witness.  That  every  shipment  that  he  would  receive  from  us  he 
would  receive  a  letter  from  the  Standard  Oil  Co.  quoting  him  prices, 
and  also  added  in  the  letter  that  there  must  be  some  one  here  in 
Albany  informing  them  of  the  shipments  we  made. 

Q.  Informing  who? — A.  Informing  the  Standard  Oil  Co. 

Mr.  MiLBTjEisr.  I  move  to  strike  that  testimony  out,  as  all  hearsay. 

Q.  Were  there  any  other  instances  of  that? — A.  We  have  been  in- 
formed by  Schoonmaker  &  Son,  at  Cedar  Hill,  that  they  have  been 
called  upon  by  a  representative  of  the  Standard  Oil  Co.  and  in- 
formed of  shipments  which  were  in  transit  from  our  factory. 

Mr.  MiLBUKN.  I  move  to  strike  out  that  testimony,  as  to  Schoon- 
maker &  Son,  as  hearsay. 

Q.  When  you  shipped  oil  in  barrels,  from  Albany  to  outlying  ter- 
ritory, at  what  price  did  you  sell  it?  On  what  prices  were  your 
prices  based? — A.  On  the  prices  at  which  we  were  selling  oil  in 
Albany,  with  the  additional  charge  for  barrels. 

Q.  Who  paid  the  freight? — A.  The  customer — the  purchaser. 

Q.  When  you  in  this  manner  shipped  oil  to  any  locality,  was  it 
generally  your  experience  that  the  price  of  oil  which  the  Standard 
made  in  that  locality,  immediately  declined  ? — A.  It  has  been  invar- 
iably the  case,  where  we  entered  the  market  and  made  any  sales, 
that  the  price  of  Standard  oil  declined. 

3900  Q.  That  is,  throughout  this  territory  in  which  you  have  the 
management    of    the    Four    Brothers    Oil    Co.'s   business?— 

A.  Yes  sir. 

Mr.  MiLBUEN.  Let  me  ask  a  question  in  there,  so  that  it  may  save 
time. 

Mr.  Geaves.  All  right. 

Mr.  MiLBUEN.  You  were  informed  about  the  prices  in  those  various 
places.  On  that  information  you  base  your  statement  that  the  Stand- 
ard's prices  went  down? 

Witness.  Yes,  and  by  personal  contact  with  members  of  the  firm. 

Mr.  MiLBUEN.  Personal  inquiries  made  by  yourself? 

Witness.  Yes  sir. 

Mr.  MiLBUEN.  So  that  you  base  that  statement  on  your  personal 
inquiries  of  men  who  were  buying  oil  from  the  Standard,  and  of  what 
they  reported  to  you  ? 
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Witness.  And  the  general  reports  we  would  receive  from  our  cus- 
tomers. 

Mr.  MiLBtiRN.  Now  I  move  to  strike  that  testimony  out,  as  hearsay. 

Q.  Did  you  ever  have  occasion  to  make  an  investigation,  to  gather 
information  as  to  the  prices  which  the  Standard  was  charging  for 
oil  in  various  towns  in  your  territory  ? — A.  Yes,  sir. 

Q.  When  was  that? — A.  It  was  in  February,  1903,  to  the  best  of 
my  knowledge.  I  sent  out  in  the  neighborhood  of  150  letters,  about 
three  letters  to  each  town  (having  taken  the  names  from  the  com- 
mercial reports)   requesting  them  to  inform  us  and  send  us 

3901  tickets  showing  the  price  at  which  Standard  oil  was  being 
sold  from  their  tank  wagons  in  their  territory. 

Q.  In  those  towns? — A.  In  those  towns. 

Q.  You  received  replies  to  those  letters? — A.  I  received  replies  to 
quite  a  number  of  them. 

Q.  Did  you  tabulate  the  information  you  procured  in  that  man- 
ner?— A.  i  did. 

Q.  Have  you  a  copy  of  that  tabulation? — A.  Yes  sir,  I  think  I 
have  a  copy  of  it  here. 

Q.  Will  you  produce  it  ? — A.  This  is  a  copy  of  the  report  [handing 
paper  to  Mr.  Graves.] 

Mr.  Graves.  I  offer  this  in  evidence. 

Marked  Petitioner's  Exhibit  650. 

Mr.  MiLBXiEN.  I  object  to  that  paper,  on  the  ground  that  it  is  hear- 
say, and  founded  on  hearsay,  and  is  merely  a  compilation  from  letters 
which  the  witness  says  he  has  received  from  parties  unconnected  in 
any  way  with  the  defendants. 

Q.  You  gathered  that  information  for  use  in  the  conduct  of  your 
business,  and  have  so  used  it? — A.  Yes  sir. 

Mr.  MiLBUEN.  I  don't  think  that  the  four  lines  on  the  bottom  of 
Petitioner's  Exhibit  650  should  go  in. 

Mr.  Graves.  I  didn't  know  that  was  on  it. 

Mr.  Morrison.  I  would  strike  that  out. 

Mr.  MiLBUEN.  Just  run  your  pencil  through  it. 

The  four  lines  on  the  bottom  of  Petitioner's  Exhibit  650  were 
stricken  out  by  lead  pencil. 

3902  Mr.  Milburn.  I  move  to  strike  out  all  of  the  testimony  of 
this  witness,  on  the  ground  that  none  of  it  is  based  on  his  per- 
sonal knowledge,  and  that  it  is  all  hearsay,  and  that  none  of  the  testi- 
mony in  any  way  relates  to  interstate  commerce  or  to  any  transaction 
in  interstate  commerce. 

I  have  no  questions  to  ask. 

3903  Heney  a.  Hisgen,  re-called  on  behalf  of  petitioner,  testified 
as  follows: 

By  Mr.  Morrison  : 
Q.  You  are  the  same  Henry  Hisgen  who  was  on  the  stand  earlier  in 
the  day,  are  you  ? — A.  Yes  sir. 
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Q.  Have  you  been  connected  with  the  Hisgen  Bros.'  business  since 
you  commenced  the  oil  busines  in  Albany? — A.  Yes  sir. 

Q.  About  when  was  it  that  you  commenced? — A.  We  were  incor- 
porated in  1900. 

Q.  Shortly  before  you  actually  opened  up  business,  but  after  you 
had  commenced  to  prepare  for  business  in  Albany,  did  the  Standard's 
price  for  oil  change  any? — A.  To  the  best  of  my  knowledge,  the  oil 
dropped  from  12  cents  to  6^. 

Q.  Well,  was  that  before  you  got  started? — A.  It  was,  I  guess,  a 
couple  of  years  before  we  got  started. 

Q.  How  is  that  ? — A.  It  was  almost  two  years  before  we  got  really 
started  in  the  business. 

Q.  But  after  you  had  opened  up  and  were  doing  business  here? — 
A.  Yes  sir. 

Q.  Now  what  do  you  mean  with  reference  to  this  drop  in  the  price  ? 
Was  that  about  the  time  you  went  into  business  here? — A.  Yes  sir. 

Mr.  MiLBUEN.  Well,  does  he  mean  that  ?  He  gave  it  as  a  period  of 
two  years. 

Mr.  MoERisoN.  Well,  he  said  before  they  got  well  under  headway  in 
the  business. 

Mr.  MiLBUKN.  I  think  he  was  right  when  he  said  two  years. 

3904  Q.  Well,  you  started  in  about  1900 «— A.  About  1900. 

Q.  Now,  when  did  oil  commence  to  drop  with  reference  to 
the  time  that  yovi  first  started  into  the  oil  business? — A.  Just  imme- 
diately before  we  started  peddling. 

Q.  Was  it  known  that  you  were  going  into  the  oil  business? — A. 
Oh,  yes. 

Q.  And  when  you  started  in  to  do  business  here  in  Albany,  what 
price  did  you  charge  with  reference  to  the  price  that  was  then  being 
charged  by  the  Standard  Oil  Co.  ? — A.  Well,  I  made  a  remark  there 
that  it  was  about  two  years  before  we  started  in.  It  was  simply 
because  the  bottom  had  dropped  out  of  the  prices  and  we  were  unable 
to  sell  oil  at  the  market  price  at  that  time.  That  is  what  I  had  refer- 
ence to  when  I  said  it  took  almost  two  years  for  us  to  start. 

Q.  And  the  bottom,  you  say,  had  dropped  out  ? — A.  Yes. 

Q.  Now,  about  how  long  before  you  actually  intended  to  open  did 
the  bottom  drop  out? — ^A.  Well,  I  can't  tell  you.  I  should  judge  the 
whole  period  covered  six  weeks. 

Q.  Were  you  getting  ready  then  to  open  up  business? — A.  Yes 
sir. 

Q.  What  were  you  doing? — A.  We  were  using  our  best  efforts  and 
all  the  influences  that  we  could  bring  to  bear,  to  bring  our  storage 
tanks  through  over  the  railroads. 

Q.  Well,  you  didn't  do  much  business,  on  account  of  the  low  price, 
then?— A.  No  sir. 

Q.  Did  the  prices  afterwards  raise  ?— A.  Yes. 

Q.  And  when  you  actually  started  in  to  do  business,  at  what 

3905  price  did  you  sell — with  reference  now  to  the  price  at  which 
the  Standard  people  were  selling?— A.  That  we  sold  it? 
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Q.  Did  you  sell  lower  or  higher,  or  for  the  same  price? — A.  Well, 
they  had  so  many  prices  that  we  couldn't  keep  track  of  them,  so  that 
I  couldn't 

Q.  Was  there  not  an  open  price  that  was  generally  known  to  the 
trade? — A.  Well,  to  the  best  of  my  knowledge — and  it  has  been  ever 
since  we  have  been  in  the  oil  business — they  had  a  price  for  most 
everybody  that  bought  of  them,  or  of  us. 

Q.  Well,  wasn't  there  an  open,  general  price  that  was  known  to 
the  public  and  to  those  who  didn't  have  special  rates  ? — A.  Well,  there 
was  one  supposed  to  be. 

Q.  Now  with  reference  to  that  price,  how  did  you  start  out — selling 
higher  or  lower,  or  for  the  same  ? — A.  To  the  best  of  my  knowledge, 
we  have  never  sold  under  the  Standard  Oil  since  we  have  been  in 
business. 

Q.  Well,  after  you  commenced  did  the  oil  go  down  at  any  time  ? — 
A.  Oh  yes. 

Q.  Did  you  follow  the  decline? — A.  Oh  yes,  as  far  as  we  possibly 
could. 

Q.  ,Did  you  go  down  as  low  as  they  did  ? — A.  Never. 

Q.  Are  you  to-day  selling  as  low  here  as  they  are  ? — A.  No  sir. 

Q.  Now,  as  you  opened  up  new  territory,  or  sent  your  oil  into  towns 
around  here,  how  did  that  affect  the  Standard's  price? — A.  In  the 

usual  way. 
3906        Q.  Tell  us  what  that  was. — A.  They  dropped  from  two  to 
three  cents  a  gallon. 

Q.  And  what  did  you  do? — A.  Why,  we  just  dropped  out.  We 
couldn't  sell  in  the  town. 

Q.  Did  you  sell  in  some  towns  at  a  higher  price? — A.  Than  the 
Standard  Oil  Co.  ? 

Q.  Yes. — A.  Oh  yes. 

Q.  Were  j^ou  out  on  the  road  much,  so  that  you  knew  what  was 
going  on? — A.  Yes  sir. 

Q.  Did  you  keep  in  touch  with  the  prices  that  oil  was  selling 
for A.  Yes  sir. 

Q.  Throughout  your  territory  ? — A.  Yes  sir,  at  the  time. 

Q.  Was  there  any  instance  where  you  started  in  to  a  new  town, 
that  the  Standard  did  not  lower  their  price? — A.  Wliere  they  did 
not?     Where  we  ever  sold? 

Q.  Yes. — A.  I  don't  know  of  one  instance. 

Q.  Now,  what  towns  do  you  know  of  and  can  you  now  recall,  in 
which  you  entered,  and,  as  soon  as  you  entered,  they  lowered  their 
price  ? — A.  Do  you  want  me  to  name  them  all  ? 

Q.  Well,  name  away  for  a  while,  and  we  will  see. — A.  Well,  there 
is  Pittsfield,  Springfield,  Croton  Falls,  Cold  Spring,  Newburgh— 
all  of  the  towns,  virtually,  on  the  Hudson  River. 

Q.  Going  down  through  New  York  state  ?^A.  On  both  sides. 

Q.  Well,  how  many  of  them  are  there? — A.  Oh,  I  don't  know 
really  how  many  there  are.  I  should  judge  in  the  neighborhood  of 
50  or  75,  all  told.    I  don't  know. 
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3907  Q.  Now  you  spoke  of  some  towns,  didn't  you,  in  Massa- 
chusetts?— A.  Yes. 

Q.  Well,  take  the  towns  away  from  the  Hudson  Eiver ;  how  about 
them  ?— A.  Well,  take  there  down  along  the  A.  &  H.  E.  K.,  that  is 
farther  back ;  and  every  town  on  the  Harlem  Branch,  that  is  farther 
back ;  I  have  sold  in  a  great  many  of  those  towns ;  and  in  Connecticut 
and  Massachusetts. 

Q.  Did  you  have  the  same  experience — that  the  price  went  down 
when  you  went  ia? — A.  Everywhere  where  I  ever  sold  a  gallon  of 
our  oil,  I  had  the  same  experience. 

Q.  Did  anybody  make  an  etfort,  along  in  1904,  to  buy  you  out? — 
A.  Yes  sir,  several  times. 

Q.  Where  did  you  have  conversations  upon  that  subject? — A.  At 
different  towns  and  different  places. 

Q.  With  what  persons  did  j^ou  first  have  conversations? — A.  Well 
now,  in  regards  to  that  matter,  I  can't  really  swear  because  I  can't 
tell.     Thej  would  come  to  me  and  represent  themselves  as  so  and  so. 

Q.  Well,  I  don't  care  who  they  were ;  but  you  talked  with  people. — 
A.  I  have  talked  with  people  that 

Q.  Here  in  Albany? — A.  Here  in  Albany. 

Q.  Where  else? — A.  Syracuse  and  New  York. 

Q.  Boston? — A.  Boston,  Massachusetts. 

Q.  Now  tell  us  with  whom  you  talked  in  Boston,  Masachusetts. — 
A.  A  representative  of  the  Standard  Oil  Co. 

3908  Q.  Who  was  this  man?— A.  Mr.  McMillan. 

Q.  What  Mr.  McMillan? — A.  Former  superintendent  of 
the  Standard  Oil  Co.,  of  Albany,  N.  Y. 

Q.  You  met  him  where  in  Boston. — A.  I  met  him  at  the  Parker 
House,  Boston,  Mass. 

Q.  Did  he  say  anything  about  wanting  to  purchase  this  busi- 
ness?— A.  Well,  he  spoke  of  purchasing  our  entire  holdings. 

Q.  Well,  did  it  result  in  a  sale  to  him? — A.  No  sir. 

Mr.  MiLBUEN.  When  was  this? 

Witness.  In  December,  1904. 

Q.  Did  he  say  anything  about  your  having  had  conversations  on 
the  subject  of  sale  with  other  persons  before  that?— A.  I  don't  un- 
derstand your  question. 

Q.  Did  he  in  his  conversation  mention  the  fact  in  any  way  that 
you  had  had  propositions  from  other  people?— A.  Only  in  this  way: 
he  asked  me  if  we  would  not  accept  their  proposition. 

Q.  Had  you  told  him  that  other  people  had  made  propositions  to 
you? — A.  Not  at  that  time. 

Q:  Did  you  during  that  interview  ? — A.  Yes.  I  told  him  that  we 
had  been  offered  these  propositions,  to  the  best  of  my  knowledge,  at 
that  time,  for  about  eight  or  nine  years. 

Q.  How  long  had  you  been  acquainted  with  this  gentleman  that 
you  talked  in  Boston?— A.  Well,  I  don't  know  how  long  he  was 
superintendent  at  Albany.     I  knew  him  as  superintendent  of  the 
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Standard  Oil  Co.     Of  course,  I  never  came  in  close  touch  with  him, 
but 

3909  Q.  Where  ?— A.  In  Albany  here. 

Q.  And  was  his  position  changed  to  any  other  locality? — 
A.  He  was  transferred  to  Boston,  Mass. 

Q.  Is  he  there  yet? — A.  I  have  not  seen  the  gentleman  since  that 
time. 

Cross-examination  by  Mr.  Milbuen  : 

Q.  Can  you  tell  us  when  you  began  business  in  Albany  in  the 
oil? — A.  Well,  we  were  incorporated  in  1900 

Q.  No — I  don't  care  when  you  were  incorporated.  I  ask  when 
you  began  business  in  oil  in  Albany? — A.  Well,  I  judge  we  made 
our  preparations  in  1889. 

Q.  Oh,  I  don't  care  when  you  made  your  preparations. — A.  Well, 
then,  just  previous  to  1900. 

Q.  When  did  you  begin  transacting  business? — A.  In  1900. 

Q.  What  part  of  1900? — A.  Well,  as  I  said  before — you  couldn't 
very  well  say  we  started  in  business  because  we  couldn't  sell  any- 
thing.   We  attempted — I  will  put  it  that  way — we  attempted. 

Q.  Well,  if  you  can  tell  me  when  you  started  business  in  selling 
oil.  in  Albany,  I  would  like  to  know  it. — A.  1900. 

Q.  What  part  of  1900  ?— A.  In  January. 

Q.  In  January,  1900  ?— A.  Yes. 

Q.  So  that  is  the  time  that  you  fix  when  you  commenced  selling 
oil  in  Albany.     What  was  the  price  of  oil  at  that  time,  in 

3910  Albany?— A.  At  that  time? 

Q.  Yes. — A.  To  the  best  of  my  knowledge,  it  was  12  cents 
a  gallon. 

Q.  Will  you  swear  it  was? — A.  No,  I  won't  swear  so. 

Q.  Will  you  swear  that  at  that  time  or  for  two  years  prior  to 
that  time  it  had  been  eleven  cents? — A.  I  am  not  in  a  position  to 
swear  to  the  exact  price  at  that  time. 

Q.  You  haven't  ascertained  the  prices  of  oil? — A.  No  sir,  I 
haven't. 

Q.  You  haven't  made  any  examination.  Do  you  know  what  the 
price  of  oil  was  in  1898  in  Albany  ?— A.  In  1898  ? 

Q.  Yes. — A.  No,  I  do  not. 

Q.  Do  you  know  it  was  6|  cents  and  7  cents  in  1898? — A.  Well, 
what  price  do  you  have  reference  to — the  Standard  ? 

Q.  The  price  to  the  dealer? — A.  It  didn't  interest  me  at  that 
time. 

Q.  Well,  I  am  asking  you  if  you  know. — A.  I  did  not  know. 

Q.  You  were  not  in  business  at  that  time? — A.  Not  in  the  oil 
business. 

Q.  What  do  you  say  was  the  price  of  oil  in  1900,  in  Albany,  say 
at  different  periods — the  price  to  dealers,  I  am  talking  about  all  the 
time;  the  Standard's  price  to  dealers,  during  the  year  1900.  Be- 
tween what  figures? — A.  To  the  best  of  my  knowledge,  they  were 
between  12  and  6  cents. 
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Q.  Will  you  swear  that  any  was  sold  at  12  cents?— A.  No,  nor 

neither 

Q.  Will  you  swear  that  any  was  sold  at  6  cents  ?— A.  No  sir. 
3911         Q.  Do  you  know  what  the  prices  were  in  1901? — A.  I  be- 
lieve I  have  them  here. 

A  paper  was  produced  by  the  witness  and  handed  to  Mr.  Mor- 
rison. 

Mr.  Morrison.  I  have  here  a  statement  made  up  from  their 
books 

Mr.  MiLBUEN.  No,  I  am  asking  for  the  Standard's  price.  My 
question  was  very  clear. 

Witness.  I  would  never  swear  to  any  price  that  the  Standard 
would  make  or  had. 

Q.  Well,  that  is  what  I  asked  you:  that  is  the  question  that  I 
put— the  Standard's  price.— A.  I  wouldn't  answer. 

Q.  In  1901,  do  you  know  what  the  Standard's  prices  were?— A. 
No  sir. 

Q.  You  never  did  know  what  the  Standard's  prices  were?— A. 
Oh,  yes,  I  know  some  of  them  here  and  there,  but  no  general  price. 

Q.  So  you  wouldn't  tell  whether  you  were  selling  above  or  below 
the  Standard,  if  you  don't  know  what  the  Standard's  prices  were?— 
A.  Well,  they  had  so  many  prices  that 

Q.  Well,  then,  you  couldn't  tell?— A.  No,  nor  nobody  else,  I 
don't  think. 

Q.  So  you  don't  know  whether  you  were  selling  above  or  below 
their  price  ? — A.  Well,  there  would'  be  a  few,  you  know,  that  would 
not  patronize  us,  and  once  in  a  while  we  would  get  their  prices. 

Q.  Well,  it  seems  to  follow,  from  what  you  said,  that  the 
3912     Standard  had  so  many  prices,  that  you  couldn't  tell  whether 
you  were  selling  above  or  below  them  ? — A.  No  sir. 

Mr.  MiLBtJEN.  That  is  all,  sir. 

Ke-direct  examination  by  Mr.  Moeeison: 

Q.  Well,  did  they  have  any  open  price  at  that  time?— A.  Well,  as 
I  said,  we  could  possibly  get  a  few  to  admit  that  they  were  paying 
such  a  price,  and  we  judged,  from  those  few,  that  that  was  their 

onGn  T^ncc^ 

Q.  Well,  were  you  selling  over  that,  or  below  that?— A.  Well,  to 
my  certain  knowledge,  we  have  always  been  a  cent  and  a  half  to 
three  cents  higher  than  they  are— or  were.  ,      o        -i     j 

Mr.  MiLBUEN.  And  yet,  just  now  you  told  me  that  the  Standard 
had  so  many  prices  that  you  couldn't  tell  whether  you  sold  below  or 

above  them  ?  ,  -,  ,  ,  • 

A.  They  had  so  many  prices  that  I  wouldn't  swear  to  any  price 

they  would  make.  ,    i        .,        » 

Q.  So  you  couldn't  tell  whether  you  sold  above  or  below  them< 

Didn't  you  say  that?— A.  I  told  you  I  could  only  judge  from  the  few 

that  I  gathered  here  and  there.    We  took  that  for  an  open  price. 
Q.  You  would  take  certain  prices,  and  those  you  would  not  sell 

below;  that  is  what  I  understand  you  to  say?— xi.  We  never  gauge 
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our  price  or  make  our  price  along  the  line  of  the  Standard  Oil  Co.'s 
prices. 

Q.  So  the  Standard  Oil  price  has  no  effect  upon  your  price 
3913     whatever? — A.  None  whatsoever. 

Q.  And  never  has  had? — A.  And  never  has  had. 

Q.  Well,  that's  what  I  thought.    Now,  you  would  go  out  into  towns 

and  sell  oil  where  you  had  never  sold  oil  before,  wouldn't  you? A 

Try  to. 

Q.  And  you  would  succeed  in  selling  oil  ? — A.  Occasionally  we  did. 

Q.  Well,  you  have  sold  a  good  deal  of  oil,  haven't  you? — A.  Yes 
quite  a  good  deal. 

Q.  You  are  doing  quite  a  good  deal  of  business,  aren't  you? — A. 
At  present  we  are  doing  a  larger  business  than  we  ever  did. 

Q.  Now,  when  you  went  into  a  new  place  and  sold  oil,  you  sold 
below  what  the  Standard  was  selling  for,  didn't  you  ? — A.  Occasion- 
ally we  did. 

Adjourned  until  ten  a.  m.,  Friday,  February  14,  1908. 

3914:  Albant,  N.  Y.,  February  IJ/.,  1808 

The  hearing  was  resumed  at  the  Circuit  Court  Room,  Fed- 
eral Building,  at  10  a.  m.,  pursuant  to  adjournment. 
The  hearing  was  resumed  at  the  Circuit  Court  Room,  Federal 
Building,  at  10  a.  m.,  pursuant  to  adjournment. 

Henry  J.  Crawford,  a  witness  in  behalf  of  the  petitioner,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Morrison  : 

Q.  What  is  your  name  ? — A.  Henry  J.  Crawford. 

Q.  Mrhere  do  you  live  ?— A.  In  the  city  of  Albany. 

Q.  What  is  your  business  now  ?— A.  I  am  an  attorney  at  law. 

Q.  How  long  have  you  lived  in  Albany  ? — A.  About  7  years. 

Q.  Were  you  ever  connected  with  the  Empire  Detective  Agency?— 
A.  I  was. 

Q.  Covering  what  period?— A.  I  should  think  about  three  years 
prior  to  the  Summer  of  1904. 

Q.  Were  you  a  part  owner  in  the  company? — A.  The  company  was 
incorporated.     I  owned  part  of  the  stock. 

Q.  About  when  was  that  company  incorporated  ? — A.  It  must  have 
been  about  1902. 

Q.  Sometime  after  you  went  into  the  company?— A.  Yes. 

Q.  Where  were  the  offices  of  the  company?— A.  The  principal 
office,  in  the  City  of  Albany. 

Q.  Principally,  what  work  did  you  do?— A.  What  work  did 
3915     the  agency  do? 

Q.  No,  what  did  you  do  in  the  agency  ?— A,.  I  acted  in  the 
capacity  of  manager. 

Q.  I  will  ask  you  in  a  general  way  what  business  this  agency  trans- 
acted ? — A.  Why,  a  general  business. 
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Q.  The  general  business  of  a  detective  agency  ? — A.  Yes. 

Q.  You  had  clients  who  employed  you  when  they  needed  your  serv- 
ices, I  suppose,  in  all  branches  of  work? — A.  Yes. 

Q.  Did  you  do  any  business  for  the  Standard  Oil  Company? — 
A.  Yes. 

Q.  When  did  you  commence  doing  business  for  them  ? — A.  It  must 
have  been  sometime  in  1902,  or  the  first  part  of  1903. 

Q.  And  how  long  did  that  continue? — To  my  knowledge,  it  con- 
tinued for  about  a  year  anyway. 

Q.  Did  it  continue  until  you  left  the  service — until  you  left  the 
company  ? — A.  I  think  it  did. 

Q.  And  during  that  time  were  they  on  your  books  all  the  time,  or 
how  was  it  ? — A.  Why,  I  don't  know  what  you  mean. 

Q.  Were  you.  doing  worl?:  for  them  during  the  entire  period  that 
you  have  mentioned  that  they  were  clients  of  yours? — A.  Off  and  on, 
yes. 

Q.  Werent  you  doing  business  for  them  from  the  very  start,  when 
you  first  formed  the  agency,  or  went  into  it? — A.  No. 

Q.  What  was  the  work  that  you  did  for  the  Standard  Oil  Com- 
pany ? — A.  It  consisted  of  various  matters. 

3916  Q.  What  was  the  greater  part  of  it? 

Mr.  MiLBXJEN.  I  object  to  this  as  immaterial,  not  bearing  on 
any  issues  in  this  case,  and  as  not  a  matter  pertaining  in  any  way  to 
any  transactions  in  interstate  commerce.  I  make  that  objection  to 
all  of  this  testimony. 

Mr.  Morrison".  Yes,  that  is  understood. 

Q.  Go  on. — A.  For  the  most  part  it  consisted  in  getting  reports  as 
to  deliveries  of  oil  tanks,  tank  wagons. 

Q.  Of  what  companies  ?— A.  Well,  the  Standard  Oil  Company. 

Q.  And  what  else? — A.  Giving  directions  to  have  certain  wagons 
followed. 

Q.  Whose  wagons  ?— A.  Well,  there  were  wagons  in  Troy. 

Q.  What  company  was  that?— A.  I  think  that  was  the  Tiona  Oil 

Company. 

Q.  That  is  an  independent  concern,  isnt  it? — A.  I  dont  know. 

Q.  Well,  what  other  companies  ?— A.  Hisgen  Brothers. 

Q.  Where?— A.  Albany. 

Q.  I  will  ask  you  whether  or  not  your  principal  business  for  the 
Standard  Oil  Company  was  not  following  the  tank  wagons  of  other 

oil  companies  ? A.  Why,  I  dont  know  as  I  can  say  positively  as  to 

that.  I  dont  know  whether  the  Tiona  Oil  Company  was  one  of  the 
Standard  Oil  companies  or  not.  Considerable  of  the  work  was  done 
in  having  their  wagons  followed. 

Q.  Well,  my  question  is,  whether  it  was  not  principally  the  follow- 
ing of  wagons  of  other  companies  than  the  Standard  Oil? — 

3917  A.  I  think  most  of  the  work  was. 

Q.  Now,  what  other  companies  was  it? — A.  I  dont  know  of 
any  other  companies  outside  of  Hisgen  Brothers. 
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Q.  And  the  Tiona  Oil  Company.  Well,  did  yon  send  out  any  men 
to  watch  these  wagons  and  tanks? — A.  Why,  I  gave  men  instructions 
to  go  and  follow  the  wagons. 

Q.  What  men  did  you  give  instructions  to? — A.  Oh,  I  cant  tell 
now,  various  men. 

Q.  How  many  men  did  you  have  on  the  work  at  any  one  time? — 
A.  I  dont  think  there  was  ever  to  exceed  three. 

Q.  Never,  you  think  to  exceed  three  ? — A.  I  dont  think  so. 

Q.  Do  you  mean  three  as  to  one  company,  or  three  as  to  all  com- 
panies outside  of  the  Standard? — A.  Why,  I  never  had  more  than 
three  men  at  one  time  engaged  in  that  work. 

Q.  And  sometimes  you  didnt  have  that  many  ? — A.  Oh,  yes,  some- 
times there  wasnt  any. 

Q.  Now,  do  you  remember  any  of  the  men  that  you  sent  out  to 
watch  the  wagons  of  the  Hisgen  Brothers  ? — A.  I  remember  some  of 
them  that  I  gave  instructions  to. 

Q.  Who  were  they? — A.  There  was  one  by  the  name  of  Hogan. 

Q.  Do  you  remember  his  first  name  ? — A.,  I  think  his  first  name  is 
Thomas. 

Q.  Do  you  know  where  he  is  now  ? — A.  I  think  he  is  in  Albany. 

Q.  Has  he  been  a  witness  here  ? — A.  I  think  he  has. 

Q.  Who  else  besides  Hogan? — A.  I  think  there  was  a  man 

3918  by  the  name  of  Finkelstein. 

Q.  Who  else? — A.  I  dont  recall  the  names  of  any  others. 

Q.  Did  you  get  reports  from  these  men  ? — A.  I  did. 

Q.  What  instructions,  I  will  ask  you  first,  did  you  give  to  these 
men  when  you  sent  them  out? — A.  Wliy,  they  were  to  follow  the 
wagons  and  keep  account  of  the  stops  they  made — the  places,  and 
what  they  did  at  those  places. 

Q.  And  how  often  did  they  make  reports  to  you  ? — A.  They  were 
supposed  to  make  a  report  every  night. 

Q.  You  say  they  were  supposed  to.  As  a  matter  of  fact  did  they  ?^ 
A.  Usually,  yes. 

Q.  What  did  you  do  with  those  reports? — A.  The  reports  were 
typewritten. 

Q.  Well,  what  became  of  them? — A.  They  were  either  mailed  or 
taken  to  the  Standard  Oil  Company. 

Q.  To  what  representative  of  the  Standard  Oil  Company  ? — A.  I 
think  they  were  always  sent  to  Mr.  VanDeusen. 

Q.  What  position  did  VanDeusen  hold  with  the  Standard  Oil  Com- 
pany ? — A.  I  dont  know  as  I  can  state  what  position  he  held.  He  was 
the  one  that  I  had  transactions  with. 

Q.  What  business  was  he  doing  for  the  Standard  Oil  Company, 
when  you  say  that  you  had  transactions  with  him? — A.  I  suppose 
he  was  manager,  I  dont  know. 

Q.  Did  you  have  frequent  conversations  with  VanDeusen  himself 
about  this  work? — A.  Oh,  I  had  various  conversations;  I  dont 

3919  know  as  you  could  call  them  "  frequent." 

Q.  Did  he  tell  you  what  to  instruct  these  men  to  do? — A. 
Why,  he  said  what  wagons  he  wanted  followed. 
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Q.  And  did  you  follow  his  directions A.  I  think  I  did. 

Q.  In  giving  your  instructions  to  your  men.  How  long  were  these 
men  to  follow  a  particular  wagon?  Were  they  instructed  on  that 
point,  as  to  how  long  they  were  to  follow  a  wagon  ? — A.  Why,  I  dont 
know ;  I  think  the  instruction  on  that  point  was  general. 

Q.  Was  there  any  particular  length  of  time  that  they  were  in- 
structed to  follow  any  particular  wagon?— A.  I  think  the  instruction 
usually  was  to  follow  it  until  further  orders. 

Q.  Who  authorized  you  to  instruct  the  men  to  do  that?— A.  Mr. 
VanDeusen. 

Q.  Did  he  instruct  you  what  tank  wagons  to  have  followed  and 
how  long? — A.  Yes. 

Q.  How  were  these  reports  made  out?  Did  you  send  the 
original  report  to  VanDeusen,  or  duplicates  or  copies,  or  how  was 
that  business  transacted  ?— A.  I  think  the  reports  were  made  m  dupli- 
cate and  one  sent  to  Mr.  VanDeusen. 

Q.  Did  you  receive  any  pay  from  the  Standard  Oil  Company  tor 
this  work?— A.  I  didnt  receive  the  pay  personally. 

Q.  Well,  did  your  agency?— A.  Yes. 

Q.  Do  you  remember  how  much  they  paid?— A.  Why,  the  work 

varied.     Sometimes   it  was  work  looking  after  their  tanks— cases 

where  they  thought  people  were  taking  oil  from  their  storage 

3920  tanks.    They  paid  more  for  that  than  they  did  for  the  other 
kind  of  work.  ' 

Q  Yes,  but  I  am  interested  only  in  what  was  paid  to  the  people 
who  watched  the  wagons  of  the  Tiona  Oil  Company  and  Hisgen 
Brothers.— A.  I  think  the  agency  received  four  dollars  a  day  tor 

that.  ,  ■  n  ,  1    • 

Q.  And  who  paid  their  expenses?— A.  Why,  they  paid  their  own 
expenses ;  that  is  in  Albany ;  no  expenses  allowed. 

Q.  Was  that,  you  mean,  four  dollars  per  day  per  man,  for  each 
man  ?— A.  I  think  that  is  what  it  was. 

Q  What  did  you  say  about  expenses?  I  didnt  catch  that.— A. 
Why,  they  were  working  here  in  Albany,  and  there  wasnt  any  ex- 
pense's; the  men  were  supposed  to  bear  their  own  expenses. 

G  Did  you  keep  an  account  with  the  Standard  Oil  Company  on 
the  books  of  your  agency  ?-A.  Why,  there  was  an  account  kept. 

Q  Yes— an  account  kept  showing  service  rendered  and  the  charge 
for  them  and  then  the  credits?— A.  It  showed  the  credit  and  the 
debit;  I  dont  know  just  what  it  showed  in  other  respects. 

Q.  bid  Hogan  make  any  reports  to  you?— A.  Yes. 

Q    Do  you  remember  how  many  ?— A.  No,  I  do  not. 

a  Did  he  make  any  report  to  you,  at  any  time,  which  included 
a  statement  that  one  of  the  Hisgens  had  intercepted  him  while  he  was 

watching  the  wagon  ?— A.  Yes.  j.      xi    x  q      a    t  j     ^ 

Q.  Well,  then,  what  became  of  Hogan  after  that?— A.  I  dont  re- 

TTiPinDGi'- 

3921  Q.  Did  you  continue  him  in  that  work  after  that?— A.  Well, 
I  dont  know.    I  would  say  that  he  wasnt  continued  on  those 

wagons. 
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Q.  Did  you  communicate  that  information  in  a  report  or  otherwise 
to  VanDeusen  ? — A.  I  think  I  did. 

Q.  Was  it  verbal,  or  was  it  embodied  in  one  of  these  reports  which 
you  sent? — A.  I  wouldnt  say  as  to  that. 

Q.  Did  he  give  you  any  instructions  as  to  what  you  should  do  with 
Hogan,  after  he  received  that  report  ? — A.  I  dont  think  so. 

Q.  That  is,  any  instructions  as  to  whether  you  should  continue  him 
on  that  particular  wagon  or  not  ? — A.  I  dont  remember  as  to  that.  I 
dont  suppose  he  was  continued  on  that  wagon. 

Q.  Did  you  have  a  conversation  with  Mr.  VanDeusen,  sometime  in 
the  early  part  of  1904,  in  which  he  asked  you,  if  possible,  to  get  some 
one  working  for  the  Hisgen  Brothers  plants  to  furnish  him  certain 
information,  that  is,  the  names  and  numbers  of  the  oil  cans  coming  to 
the  wagon,  to  Hisgen  Brothers,  the  names  and  places  from  which  they 
were  shipped— I  said  "  oil  cans  " — I  mean  oil  cars,  the  quantity  and 
quality  of  the  oil  which  the  cars  contained  ? — A.  Why,  I  had  a  con- 
versation with  him,  yes. 

Q.  In  that  conversation  did  he  request  that  you  do  that? — A.  He 
said  he  would  like  to  get  that  information,  along  that  line. 

Q.  He  said  that  you  could  ? — A.  He  said  they  would  like  to. 

Q.  Well,  what  did  you  do  then,  if  anything,  in  carrying  out  his 
request? — A.  I  made,  I  think,  one  or  two   attempts  to  get 

3922  someone  to  do  that. 

Q.  Did  you  succeed?-— A.  Why,  reports  were  obtained. 

Q.  Well,  what  did  you  do  towards  carrying  out  this  request  of 
Mr.  VanDeusen?— A.  I  talked  with  one  party,  I  remember,  and  asked 
him  to  see  if  he  could  get  someone  that  had  worked  there  recently  or 
was  employed  there  at  the  present  time,  that  would  be  willing  to  give 
him  a  report  indicating  how  much  business  they  were  doing. 

Q.  You  mean  by  that,  that  you  sought, to  get  the  information  that 
Mr.  VanDeusen  asked  you  to  get  ?— A.  I  suppose  it  amounts  to  that. 

Q.  Did  you  finally  get  that  information  ?— A.  I  didnt  succeed  in 
that  attempt. 

Q,.  But  did  you  finally  get  tlie  information? — A.  Yes,  the  agency 
did. 

Q,.  How  did  they  get  it?— A.  They  had  someone  up  there  that 
would  send  them  some  reports. 

Q.  How  is  that? — A.  I  say  they  got  some  one  up  there  to  send  them 
reports. 

Q.  ^Vho  did  they  get?— A.  I  believe  his  name  vvas  Herdick;  I 
never  saw  the  man. 

Q.  Well,  you  saw  the  reports,  didnt  you? — A.  I  saw  a  couple  of 
reports. 

Q.  Where  did  those  reports  come  from? — A.  I  think  they  came 
from  New  York. 

3923  Q.  Do  you  mean  New  York  City  ?— A.  Yes. 

Q.  AVlio  sent  them?— A.  Wliy,  in  regards  to  that,  I  know  in 
a  general  way  that  they  were  sent  by  a  man  by  the  name  of  Carhart. 

Q.  Who  is  he? — A.  He  is  a  man  that  lives  in  New  York,  or  did  at 
that  time. 
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Q.  What  was  his  business  ? — A.  I  clont  know. 

Q.  Had  you  ever  heard  of  him  before  ? — A.  Yes. 

Q.  What  did  you  understand  his  position  was? — A.  I  dont  know 
what  his  business  was  in  New  York. 

Q.  No,  but  his  business  generally  ? — A.  He  was  in  mercantile  busi- 
ness. 

Q.  How  did  you  get  hold  of  Carhart? — A.  I  didnt  get  him  myself. 

Q.  Well,  you  knew ;  you  were  manager  of  that  agency.  Plow  was 
he  procured? — A.  Through  Mr.  Gibbons. 

Q.  "V^Tio  is  Gibbons? — A.  He  was  the  general  superintendent  of 
the  agency. 

Q.  Did  you  say  you  had  ever  seen  Carhart? — A.  Oh  yes,  I  have 
seen  Carhart. 

Q.  Where  did  you  see  him  ? — A.  I  have  seen  him  in  Albany,  and  I 
have  seen  him  in  New  York. 

Q.  Wliere  abouts  in  Albany  ? — A.  Why,  at  different  places,  on  the 
street ;  he  iised  to  live  here  I  think. 

Q.  Did  vou  see  him  at  the  Standard  Oil  Company's  offices?— 
A.  No. 

Q.  Where  did  you  see  him  in  New  York  ? — A.  I  cant  tell  now. 

3924  I  saw  him  on  West  Broadway  for  one  place. 

Q.  On  the  streets?— A.  No,  I  saw  him  at  his  place  of  busi- 
ness there. 

Q.  What  business  did  you  have  with  him  there,  Mr.  Crawford  ?— 
A.  I  didnt  have  any  business  in  particular.  I  think  at  that  time  he 
had  an  office  in  New  York,  and  I  talked  with  him  something  about 
that,  as  I  remember. 

Q.  Well,  what  I  want  to  know  is  whether  you  talked  with  him 
about  this  particular  matter?— A.  No,  not  about  this.  It  wasnt  at 
that  time  at  all.     It  was  long  before  that  that  I 

Q.  You  dont  know,  then,  what  his  connections  were,  do  I  under- 
stand you  ?— A.  Why,  I  dont  think  he  was  employed  by  the  agency 
at  all.  He  had  been  at  one  time ;  just  maybe  by  the  day,  or  some- 
thing like  that. 

Q.  He  had   been   sometimes   employed  by   the   agency?— A.  Not 

regularly  though. 

Q.  Did  he  go  under  any  other  name  at  any  time?— A.  Why,  I  dont 
think  he  made  a  business  of  going  under  another  name. 

Q.  What  is  it?— A.  I  say  I  dont  think  he  did  generally. 

Q.  Well,  specially,  did  he?— A.  Why,  I  think  these  reports,  in 
sending  those,  that  he  used  another  name. 

Q.  ^rhat  name?— A.  As  far  as  I  remember,  "  Frank  Miller." 

Q.  How  did  he  happen  to  use  that  name,  do  you  know  ?— A.  No, 

I  dont  know. 

Q.  Did  you  learn,  through  your  agency,  how  he  happened  to 

3925  use  it  ? A.  Why,  I  got  a  general  idea  of  how  he  came  to  get  it. 

Q.  Well,  give  your  best  ideas  about  it. — A.  I  suppose  Mr. 
Gibbons  instructed  him  to  use  that  name. 

Q.  Why  was  that? — A.  I  think  you  can  draw  the  conclusion  as 
well  as  I  can. 
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Q.  Well,  all  right,  sir.  Tell  me  why  it  was,  Mr.  Crawford,  that 
these  reports  were  sent  down  to  this  man  Carhart  at  New  York  City 
under  the  name  of  "  Frank  Miller  "  and  then  sent  back  to  your  agency, 
and  why  they  were  not  sent  directly  from  Herdick  to  you  or  to  your 
agency. — A.  Why,  they  were  sent  that  way  so  that  no  one  would  find 
out  about  them. 

Q.  Did  Mr.  VanDeusen  direct  you  to  have  the  employees  of  the 
Hisgen  Brothers  followed  and  approached,  while  in  a  saloon  or  other 
convenient  place,  and  that  they  be  engaged  in  conversation  and 
sounded,  to  see  whether  you  could  procure  their  services  or  not? — 
A.  Why,  as  I  remember,  he  suggested  that  that  might  be  a  good  way 
for  our  men  to  find  out  who  could  be  most  easily  approached  on  the 
subject. 

Q.  Did  he  say  anything  to  j^ou  about  approaching  the  young  ladies 
in  the  office  of  Hisgen  Brothers — to  get  some  good  looking  young 
man  to  approach  them,  and  see  if  he  couldnt  get  information  from 
them? — A.  Wliy,  those  suggestions  were  general.  There  may  have 
been  something  said  about  that. 

Q.  Well,  I  mean,  now  from  Mr.  VanDeusen  himself.    What 

3926  is  your  answer  to  that? — A.  Why,  that  might  have  occurred. 

Q.  Well,  not  what  "  might  have  occurred."  The  question 
is,  Mr.  Crawford,  did  it  in  fact  occur  ? — A.  Why,  something  was  said 
about  that  stenographers  would  probably  be  in  a  position  to  furnish 
reliable  information. 

Q.  Well,  was  there  anything  said  about  your  employing  some 
attractive  looking  young  man  to  get  acquainted  with  them  and  get 
into  their  confidence  and  in  that  way  secure  the  secrets  of  the  business 
of  Hisgen  Brothers  ? — A.  Well,  now,  I  cant  say  positively  there  was. 
There  might  have  been. 

Q.  Well,  what  is  your  best  recollection? — A.  Why,  I  know  some- 
thing was  said  about  the  stenographers;  just  to  what  extent  that 
went  I  cant  say. 

Q.  Now,  that  is  as  far  as  you  are  able  to  inform  us  upon  that 
point,  is  it,  Mr.  Crawford  ? — A.  Why,  I  recollect  that  something  was 
said  about  the  stenographers — if  we  could  get  them  to  furnish  infor- 
mation that  that  would  probably  be  reliable. 

Q.  What  did  you  say  to  Mr.  VanDeusen  about  that,  yourself?^ 
A.  Well,  I  dont  know.     I  dont  tliink  that  would  be  practical. 

Q.  How  is  that? — A.  I  dont  think  that  would  be  practical.  It 
would  be  a  very  difficult  thing 

Q.  Well,  did  you  say  that  to  him  ?  What  you  may  think  about  it 
perhaps  is  not  competent;  but  what  you  said  to  him  is  competent,  as 
we  view  it. — A.  Oh,  I  dont  know.  No  effort  of  that  kind  was 
made. 

3927  Q.  You  didnt  make  that  effort?— A.  No;  no  effort  of  that 
kind  was  made. 

Q.  Well,  do  you  remember  whether  you  told  Mr.  VanDeusen  that 
that  was  not  practicable,  or  that  you  would  not  do  it,  or  didnt  want 
to  do  it,  or  anything  of  that  kind? — ^A.  I  cant  tell  now.  I  know  it 
was  not  done. 


CEAWFORD.  1959 

Q.  When  did  you  first  hear  of  Louis  Herdick? — A.  Why,  I  first 
heard  of  him  when  we  tried  to  get  somebody  up  there  to  give  reports 
on  the  business. 

Q.  I  didnt  catch  the  first  part  of  your  answer. — A.  I  say  when  we 
commenced  to  make  efforts  to  get  someone  to  give  reports. 

Q.  Yes,  but  who  first  mentioned  the  name  Louis  Herdick  to  you  ? — 
A.  Why,  I  think  a  man  by  the  name  of  Reynolds. 

Q.  Who  was  Reynolds? — A.  Well,  at  that  time  he  was  a  photog- 
rapher here  in  Albany. 

Q.  Had  he  been  in  the  service  of  your  agency? — A.  Not  gener- 
ally, no. 

Q.  Well,  had  he  in  some  special  instances? — A.  Why,  I  think 
probably  he  had.  I  dont  know  whether  he  ever  received  pay  for  it. 
He  might  have  been  called  upon  once  in  a  while  to  assist  in  some 
detail. 

Q.  Did  you  and  Mr.  Gibbons,  your  associate  there  in  the  agency, 
talk  over  the  matter  of  securing  the  services  of  Herdick? — 

3928  A.  Why,  it  was  talked  of  generally,  yes. 

Q.  Did  you  talk  of  it  with  Mr.  VanDeusen  or  in  his  pres- 
ence?— A.  About  Herdick? 

Q.  Yes. — A.  Why,  I  presume  so. 

Q.  Well,  was  it  Mr.  VanDeusen  that  suggested  the  name  Her- 
dick  A.  No. 

Q.  As  a  proper  man  to  get? — A.  No  sir. 

Q.  Was  that  matter  left  to  you — to  your  agency,  to  select  the 
man? — A.  Yes. 

Q.  And  you  selected  Herdick,  yourselves  ? — A.  Why,  I  sent  a  man 
out  to  see  if  he  could  get  somebody,  and  whoever  went,  why,  ap- 
proached, I  suppose,  diilerent  ones. 

Q.  Who  did  you  send  ? — A.  Why,  I  sent  Reynolds. 

Q.  Who  else  ? — A.  Well,  there  was  a  man  by  the  name  of  Partridge 
sent. 

Q.  Lafayette  Partridge  ?— A.  Yes. 

Q.  Did  he  succeed  in  getting  Herdick?— A.  Why,  he  thought  he 
did. 

Q.  Well,  how  do  you  know  he  thought  he  did?  Did  he  make  a 
report  back  to  you?— A.  Why,  he  reported  to  the  agency. 

Q.  Yes— that  he  got  Herdick?    How  is  that?— A.  Yes. 

Q.  And  how  long  after  that  befoi-e  you  commenced  to  receive  re- 
ports from  Herdick?— A.  Why,  I  think  it  was  probably  about  a 

month. 

Q.  How  many  reports  did  you  receive  from  Herdick  ? — A.  I 

3929  dont  think  there  were  over  two. 

Q.  At  that  time  what  was  Herdick's  business  ? — A.  Why,  I 
dont  know  only  as  I  was  told  by  other  people. 

Q.  Well,  what  did  you  understand  his  business  to  be  when  you  en- 
gaged him'? A.  Why,  I  understood  he  was  working  at  the  Hisgen 

Brothers. 

Q.  What  doing?    What  kind  of  work?— A.  Why,  I  thmk  he  was 

a  driver. 
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Q.  He  was  the  man  that  went  to  and  from  the  depot,  wasnt  he? — 
A.  Well,  I  dont  know  whether  or  not  that  was  reported  to  me.  I 
understood  that  he  was  an  employee  there. 

Q.  But  you  dont  remember  whether  you  knew  at  that  time  just 
in  what  capacity  he  was  employed? — A.  No,  I  dont  know  as  I  knew 
what  his  duties  were. 

Q.  What  kind  of  reports  did  you  receive  from  Herdick  through 
Mr.  Miller,  that  is,  covering  what  general  points? — A.  Why,  the  re- 
ports as  I  remember  them  were  very  meagre. 

Q.  Well,  covering  what  points  were  they? — A.  Why,  I  think  the 
reports  stated  the  numbers  of  certai'i.  cars. 

Q.  Anything  else? — A.  Well,  it  contained  information  as  to  what 
the  cars  contained. 

Q.  Anything  else? — A.  The  reports  were  very  very  meagre;  there 
wasnt  very  much  in  them. 

Q.  Well,  did  you  pay  anything  for  those  reports? — A.  Why,  Her- 
dick was  supposed  to  receive  five  dollars  for  each  report. 

3930  Q.  Well,  did  your  agency  in  fact  pay  for  those  reports?— 
A.  Why  I  think  they  did. 

Q.  How  much  ? — A.  I  think  five  dollars. 

Q.  Where  did  you  get  the  money? — A.  Why,  that  particular 
money  that  was  sent  to  this  man,  I  presume  the  agency. 

Q.  Well,  did  the  agency  get  it  back  from  anybody  ? — A.  Undoubt- 
edly. 

Q.  How  is  that  ? — A.  I  say  they  undoubtedly  did. 

Q.  Well,  from  whom  ? — A.  Mr.  VanDeusen. 

Q.  Did  that  go  into  your  account  against  the  Standard  Oil  Com- 
pany as  money  expended,  or  how  was  that  settled  between  you  and 
the  Standard  Oil  Company? — A.  Oh,  I  suppose  it  went  into  the 
account. 

Q.  You  kept  that  kind  of  an  account  with  them  did  you  ? — ^A.  As 
to  whether  the  account  was  itemized  or  not  I  dont  know. 

Q.  Do  you  remember  how  much  was  paid  to  Herdick? — A.  Well, 
he  got  five  dollars  for  each  report. 

Q.  Who  gave  Herdick  the  instructions  to  send  these  reports  to 
New  York  city  to  Carhart,  under  the  name  of  Frank  Miller? — A. 
Why,  as  I  understand  Partridge  is  the  only  man  that  talked  with 
him  outside  of  Keynolds. 

Q.  Well,  who  gave  Partridge  instructions  as  to  what  to  do? — ^A. 
Mr.  Gibbons. 

Q.  Where  did  Mr.  Carhart  reside  at  this  time? — ^A.  Why,  some- 
where above  42nd  Street;  I  think  around  50th  Street,  some- 

3931  thing  like  that. 

Q.  Well,  wasnt  it  at  166  West  105th  Street,  New  York 
City  ?— A.  Well,  I  dont  remember  distinctly,  but  I  think  that  is  the 
address. 

Q.  Who  actually  and  personally  delivered  copies  of  Herdick's  re- 
ports to  VanDeusen? — A.  I  remember  of  taking  one  anyway.  I 
dont  know  whether  I  took  the  other  one  or  mailed  it. 
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Q.  Do  you  know  whether  VanDeusen  had  in  his  desk  at  any  time 
detailed  reports  concerning  the  business  of  Hisgen  Brothers,  show- 
ing the  names  of  the  employees,  the  duties  of  each  employee  and  the 
amount  of  goods  received  and  sold?— A.  Why,  I  dont  know,  except 
in  a  general  way.     He  told  me  that  they  had  had  reports. 

Q.  Told  you  that  they  had.  Did  he  tell  you  what  they  con- 
tained?—A.  Why,  I  think  he  did. 

Q.  What  did  he  say  about  that?— A.  Why,  he  had  general  infor- 
mation as  to  the  amount  of  business  that  was  being  done  there. 

Q.  Did  you  see  any  reports  there,  in  his  hands,  or  any  that  in- 
dicated to  you  that  they  were  the  reports  that  he  was  talking 
about?— A.  Why,  he  indicated  some  papers  that  he  said  were  re- 
ports.    I  didnt  examine  them.     He  didnt  show  them  to  me. 

Q.  You  did  not  read  them  then  ? — A.  No. 

Q.  What  did  he  say  about  them,  as  to  whether  they  were  up  to 

date  or A.  Why,  he  said  that  he  wanted  to  get  information  as  to 

what  was  going  on  at  the  present  time. 

3932  Q.  Well,  did  he  say  anything  as  to  whether  or  not  these 
reports   did  bring  the  information  down  to  date,  or  as  to 

whether  they  were  out  of  date  ? — A.  Nothing  had  been  done  for  some 
time,  and  he  wanted  to  get  information  for  the  time  being. 

Q.  Who  had  procured  these  reports  for  VanDeusen  that  he  was 
talking  about? — A.  I  don't  know  anything  about. 

Q.  Had  your  agency  ? — A.  Not  to  my  knowledge. 

Q.  When  was  this  conversation  ? — A.  Why,  sometime  in  the  spring 
of  1904. 

Q.  Was  it  before  or  after  Herdick  was  employed? — A.  Why,  I 
think  it  was  before,  or  right  at  that  time. 

Q.  Was  that  a  part  of  that  same  transaction? — A.  I  think  it  was. 
What  do  you  mean  by  "  the  same  transaction  ?  "  The  same  con- 
versation I  think. 

Q.  What  is  that? — A.  I  say,  a  part  of  the  same  general  conversa- 
tion on  that  subject. 

Q.  Well,  then,  was  this  work  that  you  did,  that  you  have  testified 
about,  done  for  the  purpose  of  bringing  those  reports  down  nearer 
to  the  date  ? — A.  Well,  it  was  done  to  get  current  information. 

Q.  Well,  when  you  left  the  agency,  I  understand  this  work  was 
still  going  on,  is  that  right  ? — A.  Why,  I  dont  know  as  to  that. 

3933  You  see  the  work — sometimes  there  would  be  work  for  a  few 
weeks,  and  then  there  would  be  a  few  weeks  when  there  wasnt 

anything.  Whether  there  was  anything  actually  going  on  at  the 
time,  I  dont  know,  or  whether  anything  has  been  done  since,  I  dont 
know  anything  about  it. 

Q.  Do  you  remember  the  names  of  any  of  the  other  persons  that 
you  engaged  to  watch  the  Hisgen  Brothers  or  the  Tiona  Oil  Works 
for  the  Standard  Oil  Company  or  Mr.  VanDeusen? — ^A.  I  dont  re- 
member the  names.     These  people  were — maybe  a  man  would  be  used 
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for  a  week  or  two,  and  that  might  be  the  last  of  him.  They  were 
cheap  men. 

Q.  They  were  not  men  regularly  connected  with  your  agency?— 
A.  No. 

Q.  And  am  I  right,  that  when  you  had  an  order  of  that  kind  from 
the  Standard  Oil  Company,  you  looked  up  somebody  to  do  the  work 
outside? — A.  We  usually  had  somelbody  that  we  could  call  for  that 
purpose;  names- 


Q.  You  usually  had  somebody? — A.  Yes. 

Q.  But  those  were  not  persons  who  were  regularly  in  your  em- 
ploy, but  only  in  these  occasional  cases  ? — A.  That  is  it. 

Q.  Had  you  ever  had  Hogan  before?— A.  Well,  he  was  employed 
for — why,  I  should  think,  more  or  less,  for  a  period  of  maybe  a  year, 
at  different  times ;  employed  on  the  Standard  wagons  first. 

Q.  He  watched  the  Standard  wagons  first,  did  he? — A.  I  think 
so,  yes  sir.     That  is  my  recollection. 

Q.  And  then  what? — A.  And  then  different  other  wagons 
3934     around.    He  might  have  done  other  work,  I  dont  know;  I 
think  he  did.     I  think  he  did,  perhaps,  whenever  we  could  fill 
in  with  him. 

Q.  Did  Louis  Herdick  ever  do  any  other  work  for  you  than  what 
you  have  testified  about  ?— A.  Not  to  my  knowledge. 

Q.  He  was  not  one  of  your  regular  men  there? — A.  I  never  saw 
Herdick. 

Q.  Do  you  know  where  the  Hisgens'  plant  is  here  in  Albany?— A. 

Why,  yes. 

Q.  Did  you  hire  any  man  to  watch  the  plant  from  the  hilltop  ?— A. 

No  sir. 

Q.  Did  your  agency  ?— A.  Not  to  my  knowledge. 

Q.  Did  you  have  a  talk  with  VanDeusen  about  that? — A.  No  sir. 

Q.  Didnt  you  have  a  talk  with  VanDeusen,  in  which  he  said  that 
he  wanted  you  to  get  men  to  station  themselves  on  the  hilltop  and 
keep  track  of  the  Hisgen  plant,  to  see  what  was  going  on  there?— A. 
No  sir. 

Q.  Well,  in  the  conversation  upon  that  subject  didnt  Mr.  Van 
Deusen  tell  you  to  use  this  argument  with  these  men  that  you  wanted 
to  do  that  work :  That  if  they  didnt  accept  the  position  and  accept 
the  money  that  somebody  else  would,  and  that  they  might  as  well  do 
it«_A.  I  dont  think  there  was  any  instruction  of  that  kind  from  Mr. 
VanDeusen. 

Q.  Well,  what  was  said  upon  that  subject?— A.  He  might  have 
said  that,  I  dont  know. 

Q.  Well  of  course,  he  "  might "  have  said  it.     But  what  is 
3935    your  recollection  about  that?— A.  I  dont  recall  anything  m 
regard  to  that. 
Q.  You  dont  recall  anything  on  that  subject,  Mr.  Crawford,  at 

all?— A.  No. 
Mr.  MoREisoN.  Well  then,  that  is  all. 
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Mr.  MiJLBTjEN.  That  is  all,  Mr.  Crawford.  Now,  we  move  to  strike 
out  the  testimony  on  the  ground  that  no  part  of  it  pertains  to  any 
matter  of  transaction  in  or  in  any  way  connected  with  interstate  com- 
merce. 

3936        George  T.  Mandigo,  a  witness  in  behalf  of  the  petitioner, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Graves  : 

Q.  Your  name  is  George  T.  Mandigo? — A.  Yes  sir. 

Q.  Where  do  you  live,  Mr.  Mandigo? — A.  Pittsfield,  Massachu- 
setts. 

Q.  What  is  your  business? — A.  Grocery. 

Q.  How  long  have  you  been  in  that  business  at  Pittsfield? — ■ 
A.  Nineteen  years. 

Q.  Do  you  deal  in  illuminating  oil? — A.  Yes  sir. 

Q.  Did  you  ever  buy  oil  from  the  Standard  Oil  Company? — ■ 
A.  Yes  sir. 

Q.  How  long  since  ? — A.  Well,  it  is  about  something  in  the  neigh- 
borhood of  a  year. 

Q.  What  was  the  occasion  of  your  ceasing  to  buy  oil  from  the 
Standard  Oil  Company?— A.  Well,  I  made  an  agreement  with  His- 
gen  Brothers  to  buy  of  them,  as  I  thought  competition  was  a  good 
thing  in  our  city. 

Q.  Do  you  know  Mr.  Aiken? — A.  Yes  sir. 

Q.  What  is  his  position? — A.  I  believe  he  is  manager  there,  if  I 
remember  rightly. 

Q.  Manager     for    whom? — A.     For    the    Standard    Oil     Com- 
pany. 
3937        Q.  Did  you  ever  have  a  conversation  with  him  about  the 
price  of  oil? — A.  At  various  times,  yes  sir. 

Q.  Did  you  ever  have  a  conversation  particularly  in  regard  to  the 
prices  of  oil  in  Pittsfield  and  Springfield  ?— A.  Yes,  I  told  him  that 
my  tank  was  fixed  so  that  I  couldnt  use  barrel  oil ;  that  it  was  put  in 
from  the  sidewalk.  I  told  him  that  I  was  going  to  change  it  over  so 
that  I  could  use  barrel  oil,  and  buy  from  Springfield. 

Q.  What  was  your  object  in  doing  that?— A.  To  get  a  better  price. 
We  could  get  it  delivered  at  Pittsfield  for  nine  cents. 

Q.  Who  were  you  to  buy  from  in  Springfield  ?— A.  I  didnt  know 
who  they  were  at  that  time. 

Q.  You  did  know  that  you  could  get  a  better  price?— A.  I  knew 
that'they  were  selling  oil— some  agency  in  Springfield  had  sold  oil  for 
less  money.     I  cant  seem  to  remember  who  told  me,  but  I  got  wind 

of  it  some  way. 

Q.  What  afterwards  occurred  between  you  and  Mr.  Aiken  in  re- 
gard to  this  conversation?— A.  I  think  about  three  or  four  weeks 
afterwards  I  was  down  to  the  market  buying,  and  he  came  along 
and  handed  me  a  handful  of  silver— change.  That  is  all  that  was 
said.  It  was  all  in  silver.  And  I  was  very  busy  at  the  time  and  put 
it  in  my  pocket,  and  I  cant  say  how  much  there  was  of  it. 
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Q.  Did  he  say  what  it  was  for? — A.  He  did  not. 
Q.  What  did  you  understand  it  to  be  for? — A.  Well,  I  supposed 
it  was  to  keep   me  quiet   from   buying  oil  in   Springfield. 

3938  That  is  the  idea  I  got  from  it. 

Q.  You  had  previously  paid  for  the  oil  which  you  had 
purchased? — A.  Oh  yes.    We  pay  cash  there  on  delivery. 

Q.  Did  a  similar  transaction  to  this  afterwards  occur? — A.  I  be- 
lieve once  or  twice  afterwards  he  came  to  the  store  and  gave  me  a 
rebate 

Mr.  MiLBUEN.  A  what? 

Witness.  Gave  me  money  back. 

Q.  How  much  did  he  give  you  back?— A.  I  couldnt  tell  exactly 
but  as  near  as  I  could  figure,  it  was  about  half  a  cent  a  gallon.  I 
didnt  have  any  record  of  the  amount  that  I  had  bought  during  the 
month,  and  so  I  couldnt  tell,  but  I  figured  it  was  about^— from  the 
amount  of  money  that  he  gave  me  at  that  time  that  it  was  half  a  cent 
a  gallon. 

Q.  This  was  after  you  had  indicated  that  you  were  going  to 
Springfield  ?— A.  That  I  was  to  buy  oil  in  Springfield,  yes.  I 
should  have  bought  oil  in  Springfield,  but  it  is  inconvenient  to  get 
it  into  my  tank. 

Q.  And  can  you  tell  about  when  this  was? — A.  I  cant.  It  was, 
I  think,  about  a  year  before  the  Four  Brothers  came  to  Pittsfield. 

Q.  And  how  long  have  they  been  in  Pittsfield? — A.  About  a  year, 
if  I  remember  rightly. 

Q.  Then  it  was  about  two  years  ago? — A.  Yes  sir. 

Q.  You  said  something  about  making  a  contract  with  the 

3939  Hisgen  Brothers  for  oil,  in  Pittsfield.    What  was  that  con- 
tract, and  when  did  you  make  it? — A.  I  made  the  contract 

when  they  opened  their  tank  there  to  take  oil  of  them  for  one  yeat; 
guaranteed  to  buy  oil  of  them  for  one  year,  and  then  they  would 
take  care  of  themselves.     They  didnt  bind  us  for  more  than 

Q.  At  what  price? — A.  At  nine  cents. 

Q.  What  was  the  price  at  which  the  Standard  Oil  Company  was 
selling  oil  at  the  time  you  made  this  contract? — A.  If  1  remember 
rightly  it  was  either  ten  or  ten  and  a  half ;  I  cant  remember  exactly. 
I  know  it  was  more  at  that  time,  although  it  hadnt  gone  up  as  high 
as  usual. 

Q.  At  what  price  have  they  offered  you  oil  since? — A.  At  7^. 

Q.  What  was  your  idea  in  making  a  contract  with  Hisgen  Broth- 
ers for  9  cents  for  a  year  ? 

Mr.  MiLBUEN.  I  object  to  that  question,  as  to  what  his  idea  was, 
as  immaterial. 

A.  Why,  I  dont  know.  That  was  the  length  of  the  contract  that 
he  asked  us  to  stand  by  him  so  he  could  get  a  footing.  He  thought 
if  the  merchants  would  stand  by  him  for  a  year  that  he  would  be 
able  to  attend  to  himself. 

Mr.  MiLBUEN.  I  object  to  the  conversation  between  this  witness 
and  Mr.  Hisgen  as  immaterial  and  hearsay. 
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Q.  And  you  have  paid  him,  I  understand,  9  cents  since  that 
time? — A.  Yes  sir. 

3940  Q.  When  you  could  have  purchased  it  for  7^   from  the 
Standard  Oil  Company? — A.  Yes,  sir. 

Cross-examination  by  Mr.  Milburn  : 

Q.  When  did  you  make  the  contract  with  Hisgen? — A.  I  dont 
know  the  date  of  the  contract.  It  was  when  they  first  opened  their 
tank  and  put  on  wagons. 

Q.  About  two  years  ago,  or  a  year  ago  ? — A.  About  a  year  ago. 

Q-  So  your  contract  with  Hisgen  has  been  running A.  Well, 

it  is  something  over  a  year,  if  I  remember  rightly. 

Q.  Well,  from  that  time  you  had  a  contract  with  Hisgen  to  buy 
aU  your  oil  from  him,  at  9  cents,  I  understand. — A.  No.  If  I  re- 
member rightly,  he  said  it  wouldnt  be  any  lower  than  9  cents,  but  it 
might  possibly  go  a  little  higher. 

Q.  Well,  you  had  a  contract  to  buy  your  oil  from  him  on  those 
terms  for  a  year? — A.  Yes  sir. 

Q.  So  you  could  not  have  bought  from  anybody  else,  without 
breaking  your  contract,  could  you? — A.  Not  without  breaking  my 
contract,  no  sir. 

Q.  And,  as  I  understand  you,  when  that  price  was  made,  that  was 
a  better  price  than  you  were  getting  from  the  Standard? — A.  Yes, 
sir. 

Q.  And  since  then  the  Standard  has  oifered  you  a  better  price 
than  you  were  paying  Hisgen? — A.  Yes  sir. 

3941  Q.  Did  you  ever  get  any  barreled  oil? — A.  Did  I  what? 
Q.  Did  you  ever  get  any  oil  in  barrels,  from  Pittsfield?^ 

A.  No  sir. 

Q.  You  never  made  the  change? — A.  Never  made  the  change,  no. 
It  was  quite  an  expensive  change,  and  I  couldnt  make  it  very  easily. 

Q.  Now,  when  did  the  question  come  up  of  getting  oil  in  barrels 
from  Springfield?— A.  At  what  date,  do  you  mean? 

Q.  Yes,  when  was  that?— A.  Oh,  it  was  some  time  before  the 
Hisgen  Brothers  came  to  Pittsfield,  I  cant  remember  exactly. 

Q.  You  know  that  there  was  a  concern  selling  oil  in  Spring- 
field?—A.  Yes. 

Q.  And  you  know  now  that  that  was  the  Hisgens? — A.  I  know 
now  that  they  were,  yes.    I  didnt  at  that  time. 

Q.  And  the  question  came  up  with  you.  Was  it  in  a  conversation 
with  Mr.  Aiken  that  you  were  going  to  get  or  make  the  change  so 
that  you  could  get  oil  in  barrels  from  Springfield?— A.  Yes,  the 
conversation  was  in  my  store  with  Mr.  Aiken. 

Q.  Now,  about  when  was  that,  Mr.  Mandigo?— A.  Well,  I 

3942  cant  remember  exactly  when  it  was.     It  was  sometime  during 
the  year,  I  think,  before  the  Hisgens  came  to  Pittsfield.     I 

cant  remember  the  date. 

Q.  Well,  about  two  years  ago,  we  will  say?— A.  I  should  judge 
about  two  years  ago. 
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Q.  And  that  was  your  first  conversation  of  that  kind  with  Mr. 
Aiken  ? — A.  No,  I  kicked  every  time  I  got  a  chance. 

Q.  What  ? — A.  I  talked  with  him  every  time  I  got  a  chance  on  the 
price  of  oil. 

Q.  But  this  was  the  first  time  that  you  talked  with  him  about 
getting  oil  in  barrels  from  Springfield,  wasnt  it? — A.  Yes,  I  think 
it  was. 

Q.  I  will  ask  you  if  you  told  him  then  that,  if  you  made  that 
change,  by  making  that  change  and  getting  your  oil  from  Spring- 
field, you  could  get  it  cheaper  than  he  was  selling  it  to  you? — A.  I 
dont  know  as  I  exactly  understand  what  your  question  is. 

Q.  When  you  had  your  talk  with  Mr.  Aiken,  and  spoke  to  him 
about  getting  your  oil  in  barrels  from  Springfield,  you  said  to  him, 
then,  that  you  could  do  it  in  that  way,  and  get  it  cheaper  than  what 
you  were  getting  it  from  him  ? — A.  Why,  yes,  I  told  him  that  it  was 
policy  for  me  to  buy  oil  cheaper,  and  I  told  him  that  I  should 
make  the  change,  and  have  my  tank  fixed ;  either  that,  or  take 

3943  and  back  the  wagon  up  to  the  store  and  run  it  in  with  a  hose 
pipe  into  my  tank. 

Q.  And  by  that,  you  could A.  I  could  get  oil  cheaper  than 

what  he  was  selling  it  to  me. 

Q.  Yes,  that  was  the  idea.  Now,  you  continued  to  take  oil  after 
that  from  the  Standard  Oil  Company  ? — A.  Yes  sir. 

Q.  And  were  you  still  complaining  all  the  time  about  the  price 
after  that? — A.  No,  no.  There  was  always  a  complaint,  at  certain 
times  of  the  year  when  the  oil  would  go  up, — most  of  the  merchants 
are  complaining  of  prices. 

Q.  Well,  you  continued  to  take  the  oil.  Had  you  any  contract 
with  Mr.  Aiken?  Did  you  make  any  contract  with  him  at  this 
time  ? — A.  No,  I  made  no  contract  with  him,  no  sir. 

Q.  Was  there  any  talk  about  any  allowance  to  you A.  No  sir. 

Q.  Of  half  a  cent  ? — A.  No  sir. 

Q.  But  you  were  refunded  what  was  equivalent  to  half  a  cent  a 
gallon  ? — A.  I  think  it  amounted  to  that,  yes  sir. 

Q.  A  half  cent  a  gallon  on  your  oil  ? — A.  Yes  sir. 
Q.  And  that  is  the  transaction  ? — A.  Yes  sir. 

3944  Q.  It  would  be  about  a  year  between  your  talk  with  Mr. 
Aiken  about  getting  your  oil  in  barrels  from  Springfield  and 

the  time  that  you  made  your  contract  with  Hisgen? — A.  Well,  I 
don't  know  exactly ;  I  couldn't  say. 

Q.  I  understood  you  to  say A.  I  tried  to  think  on  the  train 

coming  down,  but  I  can't  remember.  I  should  judge  some  time  dur- 
ing the  year  before,  but  I  can't  remember  anywhere  near  the  date. 

Q.  Well,  I  am  not  binding  you  down.  It  is  in  the  neighborhood 
of  a  year.  As  I  understood  you,  that  was  about  two  years  ago  you 
had  the  talk  with  Aiken,  and  then  a  litttle  over  a  year  ago  you  made 
your  contract  with  Hisgen.  So  that  it  would  be  about  a  period  of 
a  year  there  ? — A.  Some  time  during  the  year  before  the  Four  Bros. 
moved  to  Pittsfield  that  this  transaction  happened. 
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Q.  About  how  long,  giving  just  a  general  idea?  Was  it  after  your 
first  talk  with  Aiken  about  getting  oil  in  barrels  from  Springfield 
and  the  time  you  made  your  contract  with  Hisgen? — A.  I  couldnt 
say  what  time  during  that  year  it  was. 

Q.  The  space  of  time  is  what  I  want. — A.  I  can't  place  it. 

Q.  At  any  rate,  whatever  time  it  was,  during  that  time  you  con- 
tinued to  take  from  the  Standard  ? — A.  Yes  sir,  I  certainly  did. 

Q.  And  that  was  the  period  when  you  got  this  rebate  of  half  a 
cent? — A.  Yes. 

Ee-direct  examination  by  Mr.  Graves: 

Q.  Has  more  than  a  year  elapsed  since  you  made  this  con- 

3945  tract  with  Hisgen  Bros.  ?— A.  I  should  think  so,  yes.    I  can't 
remember.     I  took  oil  from  them.     The  first  oil  they  delivered 

in  Pittsfield,  I  think,  went  into  my  tank. 

Q.  You  are  still  buying  oil  of  them?— A.  Yes  sir. 

Q.  At  what  price? — A.  9  cents. 

Q.  You  said  this  change  that  you  spoke  of  making  in  your  tanks 
was  an  expensive  one. — A.  It  was.  I  had  to  tear  out  the  side  of  the 
partition.  This  oil  well  was  in  the  cellar  the  other  side  of  the  par- 
tition, and  the  oil  went  in  from  the  sidewalk. 

Q.  And  that  involved  considerable  expense? — A.  It  would  prob- 
ably cost  me  $20  or  $25  to  make  the  change,  unless  I  could  have  got 
it  in  from  out  side. 

Q.  But  you  contemplated  doing  it?— A.  Yes  sir. 

Q.  At  the  time  you  were  talking  to  Mr.  Aiken?— A.  Yes  sir. 

Mr.  MiLBUEN.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  inter- 
state commerce. 

3946  Archie  Couch,  being  duly  sworn  as  a  witness  on  behalf  of 
petitioner,  testified  as  follows : 

Direct  examination  by  Mr.  Graa-es  : 
Q.  What  is  your  name?— A.  Archie  Couch. 
Q.  Where  do  you  live  ?— A.  Pittsfield,  Mass. 
Q.  What  is  your  business?— A.  Clerk  for  W.  O.  Koot,  grocery 

store. 

Q.'  You  are  a  clerk  in  the  store  of  W.  O.  Root?— A.  Yes. 

Q.  Does  Mr.  Root  deal  in  oil?— A.  He  does. 

Q.  lUuminatingoil?— A.  Yessir.  ^     ■,   ■     ,r.  ,    .       » 

Q.  Are  you  familiar  with  the  purchase  of  oil  in  that  stored- 

A    "Y"es  sir 
"q.  Did  you  ever  buy  oil  from  the  Standard  Oil  Co.?— A.  He  did; 

he  bought  it.  tt,       ^      i     v       • 

Q   Did  you  ever  buy  from  Hisgen  Bros.  ?-A.  1  es  sir. 
Q.  When  did  you  first  buy  it  from  Hisgen  Bros.?— A.  A  year  or 

more  before  they  located  their  tanks  there. 
Q.  You  bought  in  barrels?— A.  Yessir. 
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Q.  Was  Mr.  Boot  one  of  the  merchants  in  Pittsfield  who  made  a 
contract  with  Hisgen  Bros,  at  the  time  of  the  location  of  their  tank 
station  at  that  place  ? — A.  He  was. 

Mr.  MiLBUEN.  I  object  to  this  question.     In  the  first  place  such  a 

contract  is  immaterial;  and,  in  the  next  place,  the  witness 

3947    does  not  appear  to  have  any  knowledge  of  a  contract  made 

between  two  other  parties,  and  the  writing  is  the  best  evidence. 

Q.  At  about  the  time  of  their  location  there,  did  you  have  a  con- 
versation with  a  driver  of  the  Standard  Oil  wagon  at  your  place  «— 
A.  I  did. 

Q.  Give  the  circumstances  of  that.— A.  I  was  standing  out  at  the 
door  there  and  he  drove  along,  and  he  said,  "  Can  I  fill  your  tank  to 
day?"  and  I  said,  "  No." 

Mr.  MiLBTjRN.  I  object  to  the  conversation  between  this  witness 
and  the  driver  of  a  wagon,  on  the  ground  that  it  does  not  appear  that 
the  driver  had  any  authority  to  bind  the  defendants  or  any  of  them. 

Q.  Go  ahead,  Mr.  Couch.— A.  He  wanted  to  know  if  I  would  let 
him  fill  the  tank,  and  I  told  him  no,  that  he  couldn't  fill  it.  I  told  him 
the  best  place  for  it  was  to  run  it  down  the  gutter.     So  he  drove  on. 

Q.  Was  that  all  of  the  conversation  you  had  with  him  ?— A    Yes 
He  said  it  wouldn't  cost  a  cent  to  fill  it. ' 

Q.  He  said  he  would  fill  it  free  of  charge?— A.  Free  of  charge. 

Q.  Now,  when  was  this?— A.  Why,  something  like  a  month  or  two 
after  the  Four  Brothers  located  their  tank  there. 

Cross-examination  by  Mr.  Milbtjen  : 
Q.  Mr.  Couch,  you  say  you  work  for  Mr.  Root  ?— A.  Yes  sir. 

Q.  And  one  day  when  you  were  at  the  store  the  Standard. 
3948     wagon  went  by;  that  is  what  you  say?— A.  Yes  sir. 

Q.    Who  was  the  driver  ?— A.  Cowlin,  his  name  was. 
Q.  Collin?— A.  Cowlin,  something  similar  to  that. 
Q.  Did  you  know  him  ? — A.  Yes,  sir. 

Q.  You  had  seen  him  before  ?— A.  Yes,  sir ;  knew  him  for  years  and 
never  knew  his  name  all  the  while. 

Q.  You  think  it  is  Howlin  ?— A.  No  sir,  Cowlin— C-o-w-l-i-n 
Q.  Cowlin?— A.  Cowlin,  I  think;  something  like  that. 
Q.  Had  you  dealt  with  him  before  ? — A.  Yes,  sir. 
Q.  Had  he  delivered  oil  to  you  before? — A.  Yes  sir. 
Q.  Well  now,  what  time  of  day  was  this?— A.  In  the  forenoon 
Q.  What  were  you  doing?— A.  At  the  side  door;  we  had  a  front 
and  a  side  door. 

Q.  mat  were  you  doing?— A.  It  is  a  pretty  hard  matter  to  tell 
what  I  was  doing.  I  might  have  been  looking  out,  or  might  have  been 
throwing  something  out. 

Q.  Or  throwing  somebody  out? — A.  No. 

Mr.  Graves.  Might  have  been  throwing  the  driver  out? 

Q.  You  were  busy,  weren't  you;  vou  were  doing  something  or 
other? — A.  At  my  work. 

Q.  Did  the  wagon  stop  ? — A.  Yes,  sir. 

Q.  Where  ?— A.  Just  a  little  ways  from  the  door. 
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Q.  In  the  street  ? — A.  It  is  a  side  street  where  our  back  door  runs 
down. 

Q.  He  was  passing  through  that  street,  was  he  not?— A.  Yes,  sir. 
Q.  Did     he    get    off    his     wagon? — ^A.  No,   he    hollered     from 
the  seat. 

3949  Q.  How  long  did  the  wagon  stop? — A.  Oh,  three  or  four 
minutes,  something  like  that. 

Q.  And  what  did  he  say  ? — A.  He  wanted  to  know  if  I  would  let 
him  fill  the  tank. 

Q.  Wanted  to  know  if  he  could  fill  your  tank? — A.  Yes,  sir. 

Q.  Wliat  did  you  say? — A.  I  told  him  no  sir. 

Q.  What  else? — A.  I  told  him  to  let  it  go  down  the  gutter,  that 
was  the  place  for  it. 

Q.  You  told  him  he  could  dump  it  in  the  gutter  ? — A.  Yes,  sir. 

Q.  And  he  said  what? — A.  He  went  on. 

Q.  He  went  on  then  ? — A.  Yes,  sir. 

Q.  That  conversation  would  take,  more  likely,  about  a  quarter  or  &. 
half  minute  than  three  minutes,  wouldn't  it? — A.  Yes,  sir. 

Q.  You  don't  mean  three  minutes,  do  you  ? — A.  I  said  two  or  three. 
I  didn't  time  it. 

Q.  Well,  perhaps  half  a  minute  or  so. — A.  Time  flies  sometimes. 

Q.  Yes,  and  he  flew. — A.  Yes,  sir. 

Q.  He  went  on? — A.  Yes,  sir. 

Q.  That  is  all  there  was  to  it? — A.  Yes,  sir. 

Q.  When  was  it  you  went  and  made  an  aflSdavit? — A.  Why,  later, 
afterwards. 

Q.  Afterwards? — A.  Not  the  very  day. 

Q.  Within  how  long  a, time? — A.  I  can't  tell  exactly  how  long;  it 
may  be  a  month  or  more. 

Q.  Well,  give  us  an  idea  how  long  ? — A.  I  couldn't  do  it.     It 

3950  went  in  my  head  and  right  out  again.     I  never  paid  any  atten- 
tion to  it. 

Q.  Well,  it  was  some  little  time  afterwards ;  we  will  say  that  ? — ^A. 
Yes  sir. 

Q.  And  you  went  to  a  lawyer's  office  ? — A.  Yes. 

Q.  And  made  an  affidavit  ? — A.  Yes  sir. 

Q.  Who  asked  you  to  go  to  the  lawyer's  office? — A.  Why,  the 
representative  of  the  oil  company  there. 

Q.  Hisgen? — A.  No  sir,  Linnehan. 

Q.  That  is  Hisgen's  man?— A.  That  is  his  man,  yes. 

Q.  And  he  went  to  a  lawyer  with  you  ? — ^A.  Yes. 

Q.  And  then  you  saw  your  affidavit  published  in  the  papers? — A. 
I  don't  buy  all  the  papers. 

Q.  No,  but  you  saw  it  in  the  newspapers,  didn't  you?— A.  Yes. 

Mr.  MiLBTjEN.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  inter- 
state commerce. 
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3951        John  Aheaen,  being  duly  sworn  on  behalf  of  the  petitioner, 
testified  as  follows : 
Direct  examination  by  Mr.  Mokeison  : 
Q.  Where  do  you  live,  Mr.  Aheam  ?— A.  Albany. 
Q.  What  is  your  occupation  ? — A.  Groceries  and  meats. 
Q.  How  long  have  you  been  in  that  business  ? — A.  I  have  been  in 
it  for  myself  going  on  eight  years. 

Q.  Do  you  handle  kerosene  oil?— A.  Yes  sir. 
Q.  Of  whom  do  you  buy  your  oil?— A.  Well,  I  bought  it  from 
both  companies  here  in  Albany,  the  Standard  and  Hisgen's. 
Q.  You  bought  some  of  Hisgen  Bros.,  did  you?— A.  Yes  sir. 
Q.  Did  you  at  any  time,  after  making  a  purchase  of  Hisgen  Bros., 
have  any  proposition  made  to  you  by  the  Standard  people?— A. 
Why,  I  did  from  one  of  their  drivers,  yes. 

Q.  What  was  that?— A.  He  came  to  the  store  one  day  and  he 
said,  "  Why  is  it  we  can't  sell  all  your  oil  to  you  ?" 

Mr.  MiLBTJEN.  I  object  to  the  conversation  between  the  witness  and 
the  driver  on  the  ground  that  no  authority  is  shown  on  the  part  of 
the  driver  to  make  statements  binding  on  the  company 

Q.  Now  go  ahead.— A.  He  came  to  me,  and  he  said,  "  Why  is  it 
we  can't  sell  you  all  of  your  oil?"  Occasionally  I  would  buy  from 
them,  if  I  was  short  and  the  Hisgen  wagon  wouldn't  be  around  in 
time.  And  I  said,  "  Why,  I  don't  know.  I  know  the  Hisgen  boys, 
and  there  is  no  object  in  me  changing  from  them.  And  he 
3952  said,  "  If  I  could  do  better  with  you  on  it,  would  you  buy 
from  me?"  I  said,  "  I  certainly  will."  And  he  came  to  me 
with  a  proposition  that  for  the  next  six  months  he  would  sell  me  oil 
two  cents  a  gallon  less  than  what  his  present  price  was. 

Q.  Less  than  the  then  prevailing  price?— A.  Yes  sir.  So  I  told 
him  all  right,  and  I  let  him  put  in  oil. 

Cross-examination  by  Mr.  Milbuen  : 
Q.  When  was  this,  Mr.  Ahearn?— A.  I  should  say  three  years  ago. 
Q.  That  would  be  1905  ?— A.  No,  1904.     It  is  probably  a  little  over 
three  years.     I  am  not  just  positive  about  the  time. 

Q.  And  you  were  buying  from  both  concerns? — A.  Buying  from 
both  of  them,  yes  sir. 

Q.  And  about  what  time  of  the  year  was  this?  Could  you  locate 
it? — ^A.  If  I  remember  rightly  it  was  in  the  early  part  of  the  year. 
Q.  That  would  be  the  early  part  of  1905.  This  is  1908.  Was  it 
the  early  part  of  1905,  or  would  it  be  the  early  part  of  1904?— A.  It 
might  have  been  1905  or  1904,  I  am  not  positive  now.  I  know  it 
was  to  continue  for  six  months  after  the  time.  Between  1904  and 
1905 ;  I  think  it  would  probably  run  into  1905. 

Q.  What  price  were  you  paying  at  that  time? — A.  It  was  either 
eight  or  eight  and  one-half  cents. 

Q.  To  Hisgens?— A.  Yes  sir,  to  either  of  them. 
Q.  What  was  the  Standard  price  at  that  time?— A.  The  Stand- 
ard price  was  about  the  same. 
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Q.  Eight  or  eight  and  one-half  cents?— A.  Yes  sir. 
3953         Q.  Now  was  the  price  which  you  were  given  and  charged 
7  cents  by  the  Standard?  that  is,  after  this  time.— A.  No  sir, 
the  price  was  the  same.     They  never  made  any  difference  to  me  on 
the  slips  at  all. 

Q.  No  no,  but  what  you  were  actually  buying  during  the  six 
months  and  after  this  conversation  ?— A.  No  sir,  I  don't  think  I  ever 
bought  oil  for  7  cents  from  them. 
Q.  From  the  Standard  ? — A.  No  sir. 

Q.  You  always  paid  more  than  that?— A.  I  always  paid  the  price 
as  it  was  before.  I  never  got  the  2  cents  off.  I  paid  the  price  that 
I  had  been  paying  previous  to  that  contract.  They  always  billed  it 
the  same  and  I  paid  for  it. 

Q.  So  there  never  was A.  The  price,  as  the  season  became 

warmer  was  reduced,  as  it  generally  is ;  in  the  summer  time  the  price- 
of  oil  would  generally  drop,  but  I  always  paid  them  about  the  price 
that  everybody  else  was  paying,  notwithstanding  the  fact  I  expected 
something  in  return. 

Q.  So  you  had  that  conversation  that  you  have  told,  and  then 
went  on  paying  whatever  the  price  was  at  the  time  ? — A.  Yes  sir. 
Ee-direct  examination  by  Mr.  Morrison  : 
Q.  How  about  the  candle  deal?     Didn't  you  get  something  out 
of  them  on  that?— A.  Well,  that  was  the  stock  that  I  was  buying 
from  another  department  and  another  salesman. 
Q.  Yes,  but  from  the  same  company?— A.  From  the  same  com- 
pany, yes. 
3954        Q.  Did  you  pay  for  that?— A.  No,  I  did  not. 

Q.  You  refused,  did  you,  on  account  of  this A.  I  did  re- 
ceive their  statements.  I  bought  them  on  thirty  days,  and  in  the 
meantime  I  had  expected  this,  as  I  had  been  promised  by  the  driver, 
of  a  rebate  of  two  cents  a  gallon,  and  I  refused  to  pay  the  bill.  They 
would  send  me  a  statement  once  a  month,  about  the  first  of  the  month, 
and  I  never  paid  any  attention  to  it.  And  one  day  one  of  the  drivers 
spoke  to  me.  He  said,  "  I  have  got  a  slip  here  that  has  been  running 
some  time  with  you."  "  Well,"  I  said,  "  I  have  another  one  that  has 
been  running  about  the  same  length  of  time,  and  when  you  ^^^  me  I 
will  see  you  "  There  it  stands.  And  I  owe  the  Standard  Oil  Co.,  i 
suppose,  to-day,  if  they  want  to  collect  from  me  for  candles. 

Q    They  never  made  any  other  effort  than  what  you  have  said  to 

collect?— A.  I  have  received  statements  since.    ^      ^    ^,      ^    ^  ^ 

Q.  When  did  you  receive  the  last  statement?— A.  The  last  one  I 

received  less  than  a  year  ago.  ^  •         i      j.i, 

O    They  have  never  brought  any  suit  or  done  anything  else  than 
seiid  the  statements  you  speak  of?-A.  Yes,  with   a  request  for 

^^Q.  You  have  now  told  the  entire  transaction,  have  you?— A.  Yes 


sir. 


Q   I  want  to  ask  you  whether  or  not  at  any  one  time  you  entered 
into'  a  contract  with  them  by  which  they  were  to  sell  you  oil  for  a 
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cent  and  a  half  below  the  market  price?     That  is,  independent  of 

what  you  have  now  been  testifying  about? — ^A.  No  sir. 
3956        Q.  You  had  no  arrangement  of  that  kind? — A.  No;  that 
was  the  only  arrangement  I  ever  made,  was  with  this  driver. 
That  is  the  only  conversation  I  had  with  reference  to  it. 

Q.  Who  was  the  driver  that  you  made  this  arrangement  with?— 
A.  I  think  his  name  is  Pete  Wagner  or  Wagoner. 

Q.  And  what  did  he  do  for  the  Standard  Oil  Co.  What  is  his 
general  business? — A.  His  general  business,  as  far  as  I  know  him 
was  a  driver  of  a  wagon. 

Q.  Did  you  ever  see  him  doing  anything  else  for  the  company? 

A.  I  have  seen  him  coming  along  in  a  citizen's  dress  afterwards. 

Q.  What  doing? — ^A.  I  don't  know  but  what  he  was  there  one  day 
with  a  statement  for  me  for  the  candles.  I  wouldn't  say  for  sure 
but  I  think  that  is  what  brought  him  there. 

Q.  What  I  want  to  get  at  is  whether  he  was  confined  solely  to 
the  business  of  driving.— A.  That  I  couldn't  say.  I  never  seen  him 
doing  anything  else. 

Q.  Or  whether  he  had  other  duties. — ^A.  He  may  have  been  on  a 
wagon  then ;  I  didn't  notice  if  it  was  outside  that  day. 

Q.  You  don't  know  about  that  ? — ^A.  No  sir. 

Mr.  Milbuhn.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  interstate 
commerce;  and  also  on  the  further  ground  that  it  does  not  appear 
that  the  driver  had  any  authority  to  make  the  price  of  oil. 

3956        William  J.  Mahee,  being  duly  sworn  as  a  witness  on  be- 
half of  Petitioner,  testified  as  follows: 

Direct  examination  by  Mr.  Moerison  : 

Q.  What  is  your  name?— A.  William  J.  Maher, 

Q.  And  what  is  your  business? — A.  Grocery  keeper. 

Q.  How  long  have  you  been  in  that  business?— A.  About  45  years. 

Q.  You  deal  in  oil,  do  you? — A.  Yes  sir. 

Q.  You  have  bought  of  the  Hisgens  and  you  have  bought  of  the 
Standard? — A.  Yes  sir,  bought  from  both. 

Q.  When  did  you  first  buy  of  the  Hisgens?— A.  I  think  that  was 
in  about  1904;  I  wouldn't  be  positive  just  to  the  date. 

Q.  Shortly  after  that  purchase  of  them,  did  you  have  any  special 
arrangement  with  the  Standard  Oil  people?— A.  No  sir. 

Q.  What  arrangement  did  you  have  about  the  price?— A.  I  had 
been  in  the  habit  of  trading  with  the  Standard  Oil  people  right 
along  before  I  bought  of  the  Four  Bros.,  and  I  think  one  of  the  Four 
Bros,  was  in  my  store  and  I  ordered  some  oil,  and  afterwards,  when 
the  oil  was  getting  low,  the  Standard  Oil  wagon  came  along  and  I 
told  them  to  put  in  some  more  oil.  I  asked  what  the  price  was.  I 
don't  recollect  just  what  the  price  was.  But  the  Standard  put  the 
oil  in  as  I  told  them. 

Q.  Well,  did  they  make  you  a  reduced  price?— A.  Wliat  is  that? 

Q.  Did  they  make  a  reduced  price  to  you?— A.  Well,  the  chances 
are  they  did,  just  at  that  time,  may  be. 
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Q.  Well,  you  say  "  The  chances  are."    Will  you  tell  us  all 

3957     there  is  to  that,  Mr.  Maher. — A.  The  difference  at  that  time 

might   have   been   half    a   cent    a    gallon   lower   than   Four 

Brothers  were  selling.     The  Four  Brothers  came  in  about  that  time 

and  I  got  oil  from  them  just  the  same. 

Q.  The  question  is  whether  they  made  you  a  price  under  the 
Standard's  regular  price? — A.  Well,  I  think  they  did. 

Q.  How  much  ? — A.  Half  a  cent  a  gallon,  about  half  a  cent. 

Q.  How  long  did  that  arrangement  continue? — A.  They  sent  a 
wagon  around  to  my  store  three  times  a  week. 

Q.  I  know,  but  how  long  did  that  half  a  cent  arrangement,  under 
the  price,  continue? — A.  There  never  was  any  more  talk  about  the 
half  cent.  The  price  went  right  straight  along.  If  the  market  went 
up  the  oil  went  up. 

Q.  Yes,  but  how  long  did  you  get  oil  for  half  a  cent  less  from  them 
than  their  regular  price — I  mean  of  the  Standard? — A.  Well,  I 
cant  answer  that  directly,  for  the  simple  reason  I  didnt  inquire  of 
the  Four  Brothers  what  the  price  of  their  oil  was  after  that. 

Q.  I  am  talking  about  the  Standard  price. — A.  I  understand,  yes. 

Q.  You  say  they  did  give  you  a  concession,  as  you  understand  it, 
of  a  half  a  cent  a  gallon? — A.  Half  a  cent,  yes. 

Q.  I  want  to  know  how  long  that  concession  continued. — A.  Well, 
it  might  have  continued  six  months. 

Q.  Did  they  at  any  time  after  that  give  you  any  oil  that  they  did 
not  charge  you  for? — A.  Not  that  I  know  of,  no  sir.     They 
3958     always  charged  me  for  oil. 

Q.  Let  me  ask  you  whether  or  not  they  did  not  give  you  ten 
gallons  on  every  hundred  that  you  purchased  ? — A.  Well,  if  they  did, 
that  was  done  not  very  often.  I  think  I  heard  something  about 
that — once  or  twice,  not  over  that. 

Q.  Well,  didnt  that  continue  right  along  for  six  months? — A.  No 
sir,  I  wont  say  that  it  did. 

Q.  Will  you  say  that  it  did  not?— A.  I  will  tell  you  the  reason 
why  I  say  it  did  not.  I  usent  to  attend  to  the  oil  myself.  My  man 
that  had  charge  of  the  store  room  attended  to  it.  He  used  to  tell  me 
they  gave  me  ten  gallons  extra. 

Q.  Well,  you  did  hear  something  about  that  ten  gallons?— A.  I 
did  hear  something  about  that  once  or  twice,  yes  sir. 

Q.  But  you  dont  know  how  long  that  continued  ?— A.  No  sir,  I 

do  not. 

Q.  Who  is  your  man?     Have  you  got  him  yet?— A.  Not  the  same 

man,  no  sir.  »    -r        n  n 

Q.  Do  you  know  where  he  is  now?— A.  I  could  never  tell  you. 
We  change  a  man  maybe  every  six  months,  or  every  eight,  or  every 

year  certain. 

Q.  Can  you  give  his  name? — A.  The  man  that  was  there  then,  at 

that  time?  ^,   -,    ,       .,      a    tt    ■     i 

Q.  Yes;  the  man  that  actually  handled  the  oil.-^A.  He  is  the  man 
that  has  got  charge  of  the  store  room.  We  had  a  man  by  the  name  of 
Haley  there. 
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3959  Q.  Is  he  the  man?— A.  That  was  in  1904.     They  dont  stay 
very  long,  these  men  dont,  sometimes. 

Q.  Well,  if  you  dont  remember. — A.  I  dont  remember  who  the 
man  was.  As  I  said  before,  we  change  them  every  six  months  or  a 
year  anyway. 

Cross-examination  by  Mr.  Milbtjkn  : 

Q.  Mr.  Maher,  you  are  a  large  buyer,  are  you  not? — A.  Why,  400 
to  600  gallons  some  weeks. 

Q.  What  ? — A.  We  buy  400  to  500  gallons  some  weeks ;  some  weeks 
not  so  much. 

Q.  Well,  you  are  one  of  the  largest  buyers  in  Albany,  arent  you  ?— 
A.  I  guess  that  is  so,  sir,  in  the  oil  business. 

Q.  And  you  bought  right  along,  as  I  understand,  from  both  con- 
cerns ? — A.  I  only  bought  a  short  while  of  the  Four  Brothers. 

Q.  And  during  that  time  that  you  bought  from  them  you  bought 
from  both  concerns? — A.  Both  concerns,  yes  sir,  whichever  came 
along  first,  just  while  I  was  trading  with  the  Four  Brothers.  If  they 
didnt  happen  to  come  along  when  I  was  out,  and  the  Standard  Oil 
came  along,  I  told  them  to  put  in  oil. 

Q.  And  if  Hisgen  came  along  when  you  were  low  in  oil,  they  put  it 
in  ? — A.  Just  at  that  time  they  would,  yes  sir. 

Q.  Now,  Mr.  Maher,  do  you  ever  know  of  your  getting  ten  gallons 
extra  when  you  bought  a  hundred?     Do  you  ever  know  of 

3960  such  a  thing  yourself? — A.  All  I  know  is,  I  think  the  driver 
came  out  once  or  twice,  and  he  said  he  had  ten  gallons  extra 

and  he  thrun  it  in.  I  think  it  was  the  driver  of  the  wagon,  but  what 
that  driver's  name  was  I  couldnt  tell  you. 

Q.  Now,  is  that  all  you  know  about  such  a  transaction  as  that? — ^A. 
That  is  all  I  can  think  of.  I  might  possibly  have  heard  it  once  or 
twice  more ;  I  wouldnt  say  for  certain  though. 

Q.  But  you  will  say,  at  any  rate,  that  a  driver  has  said  to  you  once 
or  twice ^A.  Yes  sir. 

Q.  That  he  had  ten  gallons  extra  left  over  and  he  had  thrown  it 
in  ? — A.  He  had  thrun  it  in,  yes  sir,  that  is  right. 

Q.  That  is  all  you  know  ? — A.  Yes  sir.  I  dont  know  whether  he 
did  or  not.     I  took  his  word  for  it. 

Eedirect  examination  by  Mr.  Morrison  : 

Q.  Mr.  Mahar,  arent  you  today  getting  your  oil  a  half  a  cent  a 
gallon  under  the  regular  Standard  Oil  price? — ^A.  Not  that  I  know 
of,  sir.     I  am  paying  them  just  what  they  ask  me. 

Q.  I  know,  but  do  you  know  what  the  prevailing  price  is?  The 
Standard  price  I  mean,  now. — A.  No  sir,  I  do  not,  but  I  know  what 
they  are  charging  me. 

Q.  What  are  they  charging  you  ? — A.  Seven  and  one  half  cents. 

Q.  That  is  what  they  are  charging  you  to-day  ? — A.  Yes  sir. 

Q.  And  you  dont  know  what  they  are  charging  other  peo- 

3961  pie?— A.  No  sir,  I  do  not. 

Q.  Do  you  remember  of  telephoning  to  Mr.  Charles  Miller 
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about  what  you  were  paying  for  oil  at  one  time? — A.  I  think  I  did 
at  one  time,  yes  sir. 

Q.  He  is  a  dealer,  isnt  he? — A.  Yes  sir. 

Q.  And  did  you  telephone  to  him  that  you  were  getting  it  for  a 
half  a  cent  under  the  price  that  he  was  getting  it  for  ? — A.  Well,  I 
told  him  just  the  price  I  was  getting.  He  must  have  told  me  what 
he  was  getting,  and  I  might  have  said  to  him  that  mine  was  half  a 
cent  lower. 

Q.  It  was  half  a  cent  lower  ? — A.  I  am  well  acquainted  with  Mr. 
Miller,  and  I  might  have  told  him  so. 

Q.  When  was  that?— A.  It  must  have  been  three  or  four  years 
ago,  somewhere  in  that  neighborhood  I  think. 

By  Mr.  Milbtjen  : 

Q.  You  have  never  concealed  the  price  you  were  paying,  have  you, 

Mr.  Maher  ? A.  No  sir.     I  have  not ;  I  had  no  reason  to  conceal  it, 

not  a  bit. 

By  Mr.  Moehison  : 
Q.  You  never  published  it,  did  you?— A.  No  sir,  I  did  not.     Didnt 
intend  to. 

3962  Mr.  Milbtjen.  I  move  to  strike  the  testimony  out  on  the 
ground  that  it  is  purely  state  matter  and  in  no  way  connected 

with  interstate  commerce. 

A  recess  was  here  taken  until  two  o'clock  p.  m. 

3963  Samuel  E.  Gibbons  being  duly  sworn  on  behalf  of  petitioner, 
testified  as  follows: 

Direct  examination  by  Mr.  Moeeison: 
Q.  What  is  your  name?— A.  Samuel  E.  Gibbons. 
Q.  What  is  your  occupation ?— A.  Detective.  ^  ^    ^.       „ 

Q.  Are  you  at  present  connected  with  the  Empire  Detective  Com- 
pany?— A.  I  am. 

Q.  You  are  now?— A.  Yes  sir.  „      .     .t  .     x  xi,  t. 

Q.  Are  you  one  of  the  managers  of  it?-A.  Not  at  the  present 

time.  ,,      A    V       ■ 

O    Were  you  at  any  time ? — A.   Yes  sir.  -,  ,    j.  a 

Q.  When  was  that?— A.  Between  December,  1898,  and  last  Sep- 
tember or  October.  ,,,,»*    v 
Q.  And  were  you  the  licensed  holder  ?-A.  Yes  sir 
Q.  What  was  the  character  of  the  business  that  you  did<— A. 
General  detective  business.  r     ^  »     a    t 
O   Was  the  Standard  Oil  Company  one  of  your  chents?— A._  I 
dedine  to  answer,  unless  directed  to  do  so  by  a  judge  havmg  juris- 
diction in  this  proceeding,  first,  on  the  ground  that  the  answer  would 
not  tend  to  show  the  commission  of  any  crime  m  this  state  and  on  the 
ground  that  I  have  been  pursuing  the  profession  of  detective  for  be- 
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tween  nine  and  ten  years,  licensed  under  the  laws  of  the  state  of- 
New  York.    I  have  given  the  bond  to  the  Comptroller  of  this 

3964  State,  for  $2000.00,  that  I  would  faithfully  perform  the  duties 
of  detective;  that  the  duties  of  detective  are  principally  con- 
fidential; that  if  I  have  done,  or  the  agency  with  which  I  was  con- 
nected during  that  period  did  any  business  for  the  Standard  Oil 
Company  it  was  a  confidential  business ;  that  the  disclosing  by  me  of 
confidential  business  might  tend  to  degrade  and  humiliate  me  in 
the  eyes  of  men  who  have  employed  me  or  who  might  in  the  future 
intend  to  employ  me,  and  might  further  subject  me  to  a  forfeiture  of 
business  which  I  might  have,  or  be  doing  at  the  present  time.  I  am 
not  represented  by  counsel,  and  the  answering  of  this  question  is  im- 
portant to  me,  I  believe.  I  will  be  forced  to  abide  by  the  decision  of 
the  judge,  and  am  not  in  position  to  appeal  from  his  decision.  I 
therefore  ask  that  the  Judge  acting  on  this  matter  consider  it  very 
carefully,  as  it  is  possible  that  the  decision  might  endanger  my  earn- 
ing a  livelihood. 

Q.  Have  you  talked  with  any  lawyer  about  this? — A.  I  have  not. 

Q.  At  any  time? — A.  I  talked  with  Mr.  Crawford,  but  not  so  far 
as  any  advice  with  reference  to  me.  What  I  talked  with  him  about 
was  when  I  learned  that  he  had  been  subpoenaed  here;  I  had  a  con- 
versation with  him. 

Q.  You  mean  Mr.  Crawford,  the  witness? — A.  Who  testified  here 
this  morning,  yes. 

Q.  And  you  have  not  consulted  any  other  attorney  ? — A.  No  sir,  I 
have  not. 

Q.  You  gave  as  one  reason,  as  I  understood  you,  that  the 

3965  testimony  would  not  tend  to  show  that  any  crime  had  been 
committed  in  this  district. — A.  I  stated  that  the  answer  to  the 

question  would  not  tend  to  show  the  commission  of  any  crime  within 
this  state,  as  I  remember. 

Q.  How  do  you  know  that?— A.  Well,  that  is  my  opinion.  I  will 
change  that  to  my  opinion. 

Q.  Do  you  understand  that  we  are  trying  a  criminal  case  here?— 
A.  No,  I  dont  understand  it. 

Q.  Do  you  understand  that  this  is  an  equity  case? — A.  I  dont 
know  what  it  is. 

Q.  A  suit  brought  under  what  is  termed  the  Sherman  Anti-Trust 
Law  ? — A.  I  dont  know  what  it  is. 

Q.  Well,  does  that  mean  that  you  decline  to  answer  any  question 
that  may  be  put  to  you  in  reference  to  your  dealings  with  the  Stand- 
ard Oil  Company?— A.  (After  some  hesitation.)  Why,  I  dont  know 
as  I  can  answer  that.  But  I  think  it  might  mean  that,  on  the  same 
ground. 

Q.  Well,  did  you,  or  this  agency  have  any  dealings  with  the  Stand- 
ard Oil  Company  during  the  period  that  you  say  you  were  a  license 
holder  of  that  company? — A.  I  decline  to  answer  on  the  same 
grounds  that  I  stated  in  the  other  answer. 

Q.  Did  the  Standard  Oil  Company  employ  your  agency  ? — A.  The 
same  answer. 
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Q.  Did  they  employ  your  agency  to  hire  men  to  watch  the 

3966  Tiona  Oil  Company's  works,  or  their  drivers  or  business,  or  the 
Hisgen   Brothers'  works  or  drivers  or  business   during  the 

period  Avhich  you  were  a  license  holder  for  the  Empire  Detective 
Agencjr? — A.  Same  answer. 

Q.  The  same  answer. — A.  Yes  sir.  I  decline  to  answer  on  the 
same  grounds  as  I  stated  before. 

Q.  Well,  I  dont  need  to  ask  further  questions  if  you  say  that  you 
decline  to  disclose  any  information  concerning  your  relations  with 
the  Standard  Oil  Company. — A.  If  I  have  had  any  relations  with 
the  Standard  Oil  Company  I  decline  to  answer  them  unless  directed 
to  do  so  by  the  judge  having  jurisdiction  in  this  proceeding,  and  on 
the  further  grounds  as  stated  before. 

Mr.  MoEEisoN.  Well,  there  is  no  use  in  asking  you  any  further 
questions,  then,  at  this  time.     That  is  all. 

Cross-examination  by  Mr.  Milbuen  : 
Q.  I  would  like  to  ask  you  just  one  question.     You  have  had  no 
consultation  with  me  or  my  associate  counsel  here  about  this  matter, 
about  declining  to  answer  ? — A.  I  have  never  spoken  to  either  one  of 
you  that  I  know  of. 

Q.  I  mean  the  three  of  us  here  (Mr.  Milburn,  Mr.  Crawford  and 
Mr.  Campbell.) — A.  Yes  sir;  I  have  not  spoken  to  any  of  you  that  I 
know  of. 

3967  By  Mr.  Morrison  : 

Q.  Have  you  spoken  to  Mr.  Eudd? — A.  No  sir,  not  within 
a  year  or  so,  that  I  remember. 

Q.  Not  on  this  subject? — A.  No  sir,  I  have  not.  I  am  willing  to 
tell  you  all  I  have  said  on  this  subject. 

Mr.  Morrison.  I  dont  care  about  that  if  you  have  not  talked  with 
these  gentlemen.     That  is  all,  then,  at  present. 

3968  EQeney  A.  Hisgen,  recalled  on  behalf  of  petitioner,  testified 
as  follows: 

Direct  examination  by  Mr.  Morrison  : 

Q.  Mr.  Hisgen,  in  answer  to  a  question  that  was  put  to  you  when 
you  were  on  the  stand  before,  you  said  that  in  some  of  the  towns  into 
which  you  went  to  do  business  for  the  first  time,  that  your  price,  when 
you  started  in,  might  have  been  lower  than  the  Standard's  price  in 
that  town  at  that  time.  Will  you  explain  a  little  more  fully  just 
what  you  mean  by  that,  and  how  you  were  governed  and  controlled  in 
the  prices  that  you  made  in  those  towns?— A.  That  is,  in  reference  to 
mv  answer  yesterday  where  I  said  that  the  prices  were  sometimes 
higher  and  sometimes  lower  ? 

Q_  Yes. A.  That  was  in  this  way:  That  we  established  a  price 

at  headquarters,  at  Albany  for  instance— at  one  price.  We  would  go 
into  a  town  and  we  would  sell  at  our  Albany  price,  f .  o.  b.  Albany ; 
sometimes  the  prices  would  vary  two  cents,  or  a  cent  and  a  half,  and 

32555— VOL  4—08 30 


1978  HENEY  a;   HISGEK. 

the  people  we  would  approach  with  this  proposition — for  instance, 
take  the  price  to-day ;  nine  cents  Albany.  We  go  into  a  town  where 
the  Standard  price  was  eleven  cents.  We  would  sell  them  our  oil  at 
nine  cents  f.  o.  b.  Albany  and  they  could  buy  our  oil  and  save  money 
by  paying  the  freight,  etc.  in  barrels. 

3969  Mr.  Milburn.  That  is  clear.    If  the  Albany  price,  plus  the 
freight,  was  less  than  the  Standard  Oil  price  in  that  place, 

then  it  was  lower ;  if  it  was  not,  then  it  was  not  lower. 

Witness.  That  is  the  idea. 

Mr.  MoEHisoN.  That  is  the  way  I  understand  it. 

Witness.  Yes  sir. 

Q.  Your  brother,  Mr.  Thomas  L.  Hisgen,  testified  to  a  conversation 
which  he  had  with  Mr.  Aiken,  in  Pittsfield,  did  he  not? — A.  Yes  sir. 

Q.  Were  you  present  at  that  conversation  ? — A.  Yes  sir. 

Q.  You  may  state  what  was  said  there. — A.  Well,  there  was  a 
great  deal  said  at  the  time. 

Q.  Before  that  had  you  received  any  communications  from  Mr. 
Aiken  ? — A.  Several  of  them. 

Q.  Anything  in  reference  to  his  entering  your  employment?— A. 
Yes  sir,  he  wrote  us  for  a  position. 

Mr.  MiLBURN.  I  object  to  his  statement  of  the  contents  of  any  such 
written  communication,  as  the  written  communication  itself  is  the 
best  evidence,  and  I  move  to  strike  out  what  the  witness  said  as  to 
that  communication. 

Q.  After  he  had  communicated  with  you  this  conversation  took 
place,  did  it? — A.  Yes  sir. 

Q.  About  how  long  after? — A.  Well,  there  were  several  interviews, 
and  I  should  judge  within  a  period  of  six  weeks. 

Q.  Confining  yourself  to  the  interview  in  which  your  brother 
Thomas  was  present,  you  may  state  what  was  said. 

3970  Mr.  Milburn.  When  was  this? 
Witness.  It  was  during  the  year  of  1906. 

Q.  Proceed.— A.  Mr.  Aiken  called  on  us  several  times  in  refer- 
ence to  the  position  of  manager  for  the  station  that  we  intended  to 
open  at  Pittsfield.  He  wanted  to  be  our  manager  there.  We 
thought  it  was  odd  and  peculiar  that  Mr.  Aiken 

Mr.  MiLBiiEN.  Never  mind.  I  move  to  strike  out  what  the  witness 
thought. 

Q.  What  did  you  say  ?  I  am  just  asking  you  for  the  conversation. 
If  you  said  anything  of  that  kind  to  Aiken,  that  is  all  right.  Give 
everything  you  said  on  the  subject,  but  you  may  leave  out  what  was 
in  your  own  mind. — A.  I  did  say  that  to  him. 

-  Q.  Go  right  ahead  and  relate  the  conversation?— A.  And  I  asked 
him  for  his  reason  for  quitting  the  Standard  Oil  Company ;  or,  to 
use  the  exact  words,  "  What  reason  have  you  to  come  here  and  apply 
for  this  position?"  He  told  us  at  that  time  that  he  could  not  work 
for  the  Standard  Oil  Company  any  longer;  he  said  no  man  could 
work  for  the  Standard  Oil  Company 

Mr.  Milburn.  I  object  to  this  conversation. 
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Q.  Proceed. — A.  He  said  that  no  man  could  retain  his  honor  and 

work  for  the  Standard  Oil  Company.     I  asked  him  why.     He  said 

because  he  had  some  particular  friends  there  in  Pittsfield,  and  he 

was  compelled  to  lie  to  everyone  of  them  in  regard  to  the  dif- 

3971  ferent  prices,  and  he  said  that  he  always  tried  to  be  a  gentle- 
man, always  tried  to  be  decent.     He  said  he  couldnt  do  that 

and  work  for  the  Standard  Oil  Company.  I  asked  him  anything 
else  that  he  was  compelled  to  do,  and  he  said  yes ;  he  said,  "  I  am 
compelled  to  make  the  rounds  of  the  freight  houses,  watch  your 
shipments,  watch  your  cars,  and  so  on."  And  he  said  at  that  time, 
"  I  have  got  particular  friends,  people  that  visit  at  my  home,  that 
come  into  my  home,  that  I  have  been  compelled  to  lie  to  in  regard  to 
rebates." 

Mr.  MiLBUEN.  Now,  I  move  to  strike  out  that  testimony  on  the 
ground  that  the  statements  and  declarations  testified  to  by  the  wit- 
ness as  made  by  Mr.  Aiken  were  not  made  by  him  in  the  course  of 
his  business,  or  in  the  performance  of  his  duties  as  an  agent  of  the 
Standard  Oil  Company  or  of  any  of  the  defendants,  and  are  not, 
therefore,  evidence  against  it,  or  in  any  way  binding  upon  it  or  any 
of  the  defendants,  and  that  it  is  not  shown  that  he  had  any  author- 
ity to  make  any  such  statements  from  the  defendants  or  any  of  them. 

Q.  At  that  time  was  Mr.  Aiken  in  the  employ  of  the  Standard  Oil 
Company  ? — A.  Yes  sir. 

Q.  What  was  his  position? — A.  He  was  the  manager  of  the  com- 
pany at  the  city  of  Pittsfield. 

Q.  Was  that  before  or  after  you  had  opened  up  business  there? — 
A.  Just  prior  to  our  opening. 

Q.  Did  he  know  that  you  were  about  to  open  up  business  in  that 
town  ? — ^A.  Yes  sir. 

3972  Q.  And  is  he  still  in  their  employ? — A.  To  the  best  of  my 
knowledge  he  is,  sir. 

Q.  Have  you  told  us  now  all  that  you  remember  that  he  said  ? — A. 
No,  I  havent  told  you  all.  There  is  quite  a  great  deal  that  did  pass 
between  us,  you  know,  that  I  havent  said. 

Q.  Did  he  say  anything  about  the  people  around  the  depot  know- 
ing him  and  knowing  what  he  was  doing  around  there  ? — A.  He  said 
he  was  acquainted  with  everyone  of  them,  and  he  had  to  give  them 
an  excuse  for  going  through.  I  says,  "  What  excuse  do  you  give  ?  " 
"  Well,"  he  says,  "  I  am  looking  for  freight  for  the  Standard  Oil 
Company."  I  asked  him  how  it  was  that  he  was  privileged  to  walk 
through  the  freight  house  and  do  these  things,  and  he  said  that  he 
would  give  the  excuse  of  looking  for  freight  for  the  Standard  Oil; 
he  always  had  something  coming  for  his  company. 

Mr.  MiLBtJEN.  I  move  to  strike  out  that  testimony  on  the  same 
grounds  assigned  for  the  last  motion. 

Q.  Do  you  know  the  Tiona  Oil  Works?— A.  Yes,  sir. 

Q.  Where  are  they  doing  business?— A.  In  Troy  and  West  Troy, 
Their  station  has  lately  been  moved  to  West  Troy. 
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Q.  How  long  have  they  been  doing  business  at  Troy  or  West 
Troy? — A.  About  the  same  length  of  time  we  have  been  doing  busi- 
ness here,  I  should  judge  about  8  or  9  years. 

Q.  Are  they  an  independent  concern? — A.  We  have  every  reason 
to  believe  that  they  are. 

3973  Q.  Do  you  know  where  they  get  their  oil?— A.  Yes  sir. 

Q.  Where?— A.  From  the  Cornplanter  Eefining  Company, 
of  Warren,  Pennsylvania. 

Q.  They  are  known  in  the  trade,  are  they,  as  independents?— A. 
Yes  sir. 

Cross-examination  by  Mr.  Milbuen  : 

Q.  These  statements  made  by  Mr.  Aiken,  as  I  understand  your 
testimony,  were  made  in  reply  to  the  question  put  by  you  why  it  was 
that  he  was  leaving  the  Standard  or  wanted  to  leave  the  Standard  Oil 
Company? — A.  Yes  sir. 

Q.  Aiid  when  he  had  come  to  see  you  about  taking  a  situation  with 
you? — A.  With  my  company,  yes  sir. 

Q.  With  your  concern? — A.  Yes  sir. 

Q.  And  you  have  given  us  what  you  recall  now  of  that  conver- 
sation?— A.  That  part  of  it,  yes  sir. 

Mr.  MiLBUEN.  I  move  to  strike  the  testimony  out  on  the  ground 
that  it  is  purely  state  matter,  and  in  no  way  connected  with  inter- 
state commerce. 

3974  J.  M.  Gulp,  called  on  behalf  of  the  Petitioner,  being  duly 
sworn,  testified  as  follows : 

Direct-examination  by  Mr.  Kellogg  : 

Q.  What  is  your  full  name,  Mr.  Culp?— A.  J.  M.  Culp. 

Q.  What  is  your  position  with  the  Southern  Eailway?— A.  Vice- 
president,  in  charge  of  traffic. 

Q.  How  long  have  you  been  connected  with  the  Southern  Eail- 
way?— A.  Since  its  formation,  July  1,  1894. 

Q.  And  have  you  had  charge  of  traffic  during  all  that  time?— A. 
Yes  sir. 

Q.  When  did  the  Southern  Eailway  take  over  the  Memphis  & 
Charleston  Eailway  and  become  a  part  of  that  line? — A.  March  1, 
1898. 

Q.  Are  you  familiar  with  the  manner  of  handling  the  shipments 
of  oil  from  Whiting,  through  Grand  Junction,  to  destination  points 
east  and  south  of  Grand  Junction? — A.  I  may  say  yes. 

Q.  Since  March  1,  1898,  on  what  rates  and  under  what 

3975  tariffs  has  oil  for  the  Standard  Oil  Company  been  handled  by 
the  Southern  Eailway  and  its  connections  east  and  south  of 

Grand  Junction? — A.  On  oil  via  Evansville,  the  Southern  Eailway 
has  charged  its  proportion  of  the  Evansville  rate  to  point  of  destina- 
tion. 

Q.  I  show  you  Petroleum  Tariff  No.  3,  I.  C.  C.  No.  9028.  Is  that 
the  tariff  under  which  oil  was  shipped,  which  you  refer  to?— A. 
Well,  this  tariff  is  effective  November  15,  1904. 
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Q.  Yes. — A.  It  seems  to  be  the  tariff,  so  long  as  it  was  in  effect. 

Q.  I  show  you  similar  tariffs,  No.  1,  I.  C.  C.  No.  6099,  and  No.  2, 
I.  C.  C.  No.  8747. 

Mr.  EosENTHAL.  They  are  the  same  tariffs  that  have  heretofore 
been  offered? 

Mr.  Kellogg.  Yes,  the  same  tariffs. 

Q.  Were  those  tariffs  the  preceding  tariffs  ? — A.  No.  1  is  shown  to 
be  effective  July  22, 1901 ;  No.  2,  effective  September  11,  1904.  Those 
seem  to  be  the  tariffs  in  effect  so  long  as  they  were  in  existence. 

Mr.  KJELLOGG.  Mr.  Rosenthal,  these  tariffs  that  I  refer  to  were  the 
tariffs  described  by  Mr.  Durand  and  which  are  in  evidence. 

Q.  Prior  to  that  time,  and  after  March  1,  1898,  there  were  similar 
tariffs  issued  by  your  connections  from  Grand  Junction,  were  there — 
from  Evansville  ? — A.  Yes,  I  think  so. 

Q.  And  division-sheets? — A.  I  think  so. 

Q.  Your  road  did  not  issue  the  tariff? — A.  We  did  print  a  tariff 
from — I  think  those  tariffs  which  I  just  saw  are  probably  issues  of 
the  Southern 

3976  Q.  Yes,  those  are;  but  I  mean,  prior  to  1901. — A.  I  dont 
remember  when  we  issued  the  first  tariff  from  Evansville; 

I  cant  recall. 

Q.  Well,  between  March  1,  1898,  and  the  date  of  this  tariff  No.  1, 
similar  tariffs  were  in  force  ? — A.  Yes. 

Q.  From  Evansville? — A.  Yes. 

Q.  With  division-sheets? — A.  Yes. 

Q.  Now  I  show  you  Petitioner's  Exhibit  532,  in  two  sheets.  Is 
that  one  of  the  division-sheets  showing  the  rates?  (I  will  show 
you  the  original  of  that.  That  is  a  copy.) — A.  Yes,  this  is  a  divi- 
sion-sheet effective  November  29,  1904;  was  a  division-sheet  of  the 
rates  in  Petroleum  Tariff  No.  3,  or  some  of  them. 

Q.  During  all  the  time  after  March  1,  1898,  were  there  similar 
division-sheets  between  the  Southern  Eailway,  south  of  Evans- 
ville?—A.  Yes. 

Q.  I  show  you  a  division-sheet  effective  from  April  8,  1898.  Is 
that  one  of  the  division-sheets  ?— A.  Yes.  This  is  effective  April 
8,  1898. 

Mr.  Rosenthal.  We  have  not  seen  that  yet. 

Mr.  Kellogg  hands  paper  to  Mr.  Rosenthal. 

Q.  That  was  issued  by  the  Southern  Railway?— A.  Yes. 

Q.  On  the  back  of  this,  these  rates  shown  do  not  purport  to  be 
divisions  from  Evansville.  Were  they  in  fact?— A.  (After  refer- 
ring to  paper.)   Yes. 

Q.  Taking  the  whole  sheet  together?— A.  Yes,  those  are  the  di- 
visions from  Evansville. 

Q.  Were  they  divisions  from  Evansville  only,  or  from  any 

3977  other  place? — A.  These  divisions  would  have  been   applied 
from  these  other  points.     I  dont  know  that  they  ever  were 

applied.     I  dont  know  as  there  was  any  shipment  or  not. 
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Mr.  Kellogg.  I  offer  this  in  evidence.  Please  do  not  mark  the 
original,  but  attach  a  slip  to  it.  It  is  stipulated  that  a  copy  may  be 
substituted  in  place  of  the  original,  Mr.  Rosenthal  ? 

Mr.  Rosenthal.  Yes. 

Marked  Petitioner's  Exhibit  651. 

Q.  I  notice  at  the  bottom  of  this  division-sheet,  the  following 
note :  "  The  same  proportional  rates  as  shown  from  Memphis,  Cor- 
inth or  Grand  Junction  will  apply  upon  shipments  from  other 
points  north  of  the  Ohio  River."  Do  you  know  why  that  was  put 
on  there? — A.  I  cant  say  distinctly;  I  cant  recall.  In  fact,  I  dent 
remember  that  I  knew  anything  about  this,  at  the  time  these  tariffs 
were  issued,  but 

Mr.  Rosenthal.  You  mean  you  dont  remember  that  you  know 
anything  about  the  tariff — -or  that  you  knew  anything  about  the 
tariff? 

Witness.  I  mean  that  I  dont  recall  this  note  on  this  tariff  at  the 
time.  But  that  note  was  evidently  put  on  there  in  order  that  the 
proportion  of  the  Southern  Railway  should  be  the  same  on  the  oil 
if  it  came  from  Cincinnati  or  from  Louisville,  or  from  points  north 
of  Cincinnati  through  Cincinnati,  or  north  of  Louisville  through 
Louisville,  or  north  of  Evansville  through  Evansville. 

Q.  Would  it  authorize  the  Southern  Railway  to  accept  a 

3978  proportion  south  of  Grand  Junction,  unless  the  oil  or  other 
commodity  had  paid  the  proportion  between  Evansville  and 

Grand  Junction,  of  the  Southern  Railway  tariff  ? — A.  No.  That  is 
to  say,  had  paid  the  proportion  of  the  tariff  from  Evansville  or  the 
other  points  named,  up  to  Grand  Junction. 

Mr.  Rosenthal.  Now  if  you  are  through  with  that,  let  me  ask  a 
question  concerning  it. 

Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  The  date  of  Petitioner's  Exhibit  651  is  what? 

Witness.  April  8,  as  I  recall. 

Mr.  Rosenthal.  1898? 

Witness.  Yes. 

Mr.  Rosenthal.  It  was  spoken  of  by  Mr.  Kellogg  as  a  division- 
sheet.     Is  it  simply  a  division-sheet? 

Witness.  It  shows  the  proportions  north  of  Grand  Junction. 

Mr.  Rosenthal.  Is  it  simply  a  division-sheet? 

Witness.  It  shows  the  proportions  north  of  Grand  Junction,  south 
of  Grand  Junction,  and  the  total  rates. 

Mr.  Rosenthal.  Is  it  simply  a  division-sheet? 

Witness.  So  regarded  by  railroad  men. 

Mr.  Rosenthal.  Isnt  it  also  a  tariff? 

Witness.  No,  that  is  not  what  we  issue  as  a  tariff,  and  could  not 
be  called  a  tariff. 

Mr.  Rosenthal.  It  gives  the  total  tariff  rate,  does  it  not  ? 

Witness.  Yes ;  necessarily,  in  order  to  show  the  divisions,  it  would 
give  the  totals. 

3979  Mr.  Rosenthal.  It  is  not  designated  as  a  division-sheet, 
upon  its  face? 
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Witness.  The  very  terms,  I  think,  make  it  a  division-sheet. 
Mr.  Rosenthal.  What? 

Witness.  The  very  terms  of  it  make  it  a  division-sheet.    May  I  see 
it,  please? 

Mr.  Rosenthal.  Please  point  out,  on  its  face,  any  language  there 
that  indicates  that  it  is  a  division-sheet. 

Witness.  A  tariff,  as  issued  by  a  railroad,  shows  the  total  rates 

Mr.  Rosenthal.  Please  point  out 

Witness.  Shows  the  total  rates 

Mr.  Rosenthal.  Please  point  out,  on  the  face  of  Exhibit  651,  the 
language  that  indicates  that  it  is  simply  a  division-sheet. 
•     Witness.  Well,  I  will  point  out,  on  the  reverse  side,  what  shows 
it  is  a  division-sheet. 

Mr.  Rosenthal.  Oh,  no,  you  answer  my  question. 
Mr.  Kellogg.  That  is  part  of  the  tariff.    Pie  did  not  understand 
you,  Mr.  Rosenthal. 

Mr.  Rosenthal.  I  mean,  by  the  face  of  the  tariff,  the  first  page; 
the  descriptive  part.    Now  point  out  on  that  the  language  that  in- 
dicates, if  there  is  any  there,  that  it  is  simply  a  division-sheet— a 
division-sheet. 
Witness.  On  the  face,  there  is  not,  as  I  see. 
Mr.  Rosenthal.  Yes. 

3980        Witness.  Whether  this 

Mr.  Rosenthal.  On  the  contrary- 


WiTNESS.  Whether  this  reference,  "  Supersedes  M.  &  C.  Railroad 
Special  R.  320,  without  date,"  had  reference  to  the  division-sheet,  I 
am  not  able  to  say,  here;  but  that  is  a  division-sheet. 

Mr.  Rosenthal.  Now,  on  the  contrary,  .the  language  on  the  face 
of  the  tariff,  would  indicate  that  it  is  a  regular  tariff,  would  it  not? 

Witness.  It  would,  taking  the  face  alone,  yes. 

Mr.  Rosenthal.  Yes  sir. 

Witness.  But  taking  the  paper  as  a  whole,  it  shows  that  it  is  a 
division-sheet. 

Mr.  Rosenthal.  That  is,  taking  your  analysis  of  rates  on  the  second 

page?  ■  J.      -v         ■  T. 

Witness.  Yes;  taking  the  construction  that  any  man  famihar  with 

rates,  tariffs,  division-sheets— any  traffic  man,  or  any  man  who  is 

familiar  with  tariffs  and  rate-sheets,  that  would  be  known  to  be  a 

division-sheet.  -r^  i  •,  • 

Mr.  Rosenthal.  Where  did  you  get  Petitioner's  Exhibit  651  i 
Witness.  Well,  I  got  it  from  Mr.  Kellogg,  now.     I  dont  know 

whether  I  have  seen  it  before  or  not. 

Mr.  Rosenthal.  Where  did  he  get  it,  do  you  know  ? 
Witness.  I  dont  know.    Possibly  from  the  Southern  Railway. 
Mr.  Rosenthal.  Yes.    Does  that  indicate  what  tariffs  it  was  issued 

in  connection  with  ?  .  •  ^t      *    i  .^,m  « 

Witness.  I  am  not  able  to  say  whether  this  rate  issue,  No.  A-10913, 

is  the  tariff  of  which  this  is  a  division-sheet,  or  not. 
3981        Mr.  Rosenthal.  A  division-sheet  never  stands  by  itself,  does 

it?    It  is  always  issued  in  connection  with  a  tariff,  is  it  not? 
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Witness.  It  is  a  division-sheet  of  some  tariflf,  yes. 

Mr.  Rosenthal.  Yes.  And  a  division-sheet,  standing  simply  by 
itself,  means  nothing;  isnt  that  so? 

Witness.  Well,  it  is  a  division-sheet  of  a  tariff  rate,  but 

Mr.  Rosenthal.  Yes,  but  it  must  be  preceded  by  existing  tariffs 
in  relation  to  which  it  is  a  division-sheet? 

Witness.  Either  preceded  by  or  issued  simultaneously  with,  yes, 
that  is  right. 

Mr.  Rosenthal.  How  long  was  that  division-sheet,  as  indicated  by 
Petitioner's  Exhibit  651,  in  effect? 

Witness.  I  cant  answer. 

Mr.  Rosenthal.  Was  it  ever  in  effect? 

Witness.  It  must  have  been  in  effect. 

Mr.  Rosenthal.  Do  you  know,  as  a  matter  of  fact,  that  it  was  ever 
in  effect  ? 

Witness.  I  should  say  yes. 

Mr.  Rosenthal.  Well,  the  question  is.  Do  you  know?  Do  you 
remember  ever  seeing  Petitioner's  Exhibit  651,  before  you  saw  it  on 
the  witness-stand?  Have  you  now  any  recollection  of  ever  having 
seen  it? 

Witness.  I  have  no  distinct  recollection. 

Mr.  Rosenthal.  No. 

Witness.  But  it  shows  all  the  signs  of  having  been  issued 

3982    by  the  Southern  Railway.    It  is  approved  by  J.  M.  Gulp,  Traffic 

Manager,  and  issued  by  H.  F.  Smith,  General  Freight  Agent. 

Mr.  Rosenthal.  That  is  to  say,  the  name  of  J.  M.  Gulp,  Traffic 
Manager,  is  printed  on  its  face? 

Witness.  Yes. 

Mr.  Rosenthal.  And  you  are  the  J.  M.  Gulp  who  was  then  Traffic 
Manager  ? 

Witness.  Yes. 

Mr.  Rosenthal.  And  you  now  have  no  independent  recollection  of 
ever  having  seen  Petitioner's  Exhibit  651  before? 

Witness.  Not  any  more  than  thousands  of  other  tariffs  that  are 
issued  by  the  Southern  Railway  Gompany,  and  its  predecessor — the 
Richmond  &  Danville. 

Mr.  Rosenthal.  Gertainly  not.  And  whether  that  was  ever  in 
effect,  and,  if  in  effect,  how  long  it  was  in  effect,  you  dont  know  ? 

Witness.  I  cant  recall.  It  can  be  shown,  though,  whether  it  was 
in  effect  or  not. 

Mr.  Rosenthal.  Oh,  certainly.  But  it  cannot  be  shown  by  you, 
just  now? 

Witness.  Well,  I  should  say,  to  the  bost  of  my  knowledge  and  be- 
lief, that  division-sheet  was  in  effect  and  was  used. 

Mr.  Rosenthal.  Now,  the  best  of  your  knowledge  and  belief  is  not 
worth  much,  unless  you  have  some  independent  recollection  of  that 
sheet,  is  it  ? 

Witness.  Yes,  I  think  so. 
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Mr.  EosENTHAL.  Well,  Petitioner's  Exhibit  651  was  never 
3983    filed  with  the  Interstate  Commerce  Commission,  was  it? 
Witness.  That,  I  presume,  is  a  division-sheet,  also. 
Mr.  EosENTHAL.  No,  the  one  you  were  just  testifying  about,  that 
was  never  filed  with  the  Interstate  Commerce  Commission,  was  it? 

Witness.  It  would  not  necessarily  be  filed  with  them.     I  should 
say- 


Mr  EosENTHAL.  Pleasc  answer  my  question.    Was  it  or  was  it  not 
filed  with  the  Interstate  Commerce  Commission? 

Mr.  Kellogg.  Now,  Mr.  Eosenthal,  I  am  going  to  go  into  all  that. 
That  is  a  part  of  my  case.     I  am  going  to  show  that  it  was  not 

Mr.  Eosenthal.  I  want  to  show  that  it  was  not. 

Mr.  Kellogg.  Certainly.  I  shall  show  that,  when  I  get  the  others 
in. 

Mr.  Eosenthal.  Very  well.  Then  we  are  both  agreed  on  what  we 
want  to  show. 

Mr.  Kellogg.  If  you  will  just  let  me  examine  Mr.  Culp  until  I  get 
through,  I  may  show  that. 

Mr.  Eosenthal.  I  thought  you  were  through  with  this  particular 
subject. 

Mr.  Kellogg.  Not  at  all. 

Mr.  Eosenthal.  Very  well.     Then  you  may  take  the  witness. 
Mr.  Kellogg.  All  right. 

3984  Q.  Mr.  Culp,  did  you  give  directions  to  have  this  division 
sheet  651  looked  up  and  handed  to  us  from  your  files  in  the 

office  of  the  Southern  Eailway  last  week?— Yes  sir. 

Q.  We  asked  for  it,  didnt  we?— A.  Yes  sir.  The  reason  I  hesi- 
tated for  the  moment:  you  asked  me  if  I  gave  directions  to  have 
tlMt  tariff  looked  up.  I  could  not  say  that  I  gave  directions  for  that 
particular  tariff,  but  I  gave  directions  that  certain  tariffs  or  division 
sheets,  which  you  asked  for,  should  be  furnished. 

Q.  All  of  the  division  sheets  that  you  had  in  your  office?— A.  Yes. 

Q.  And  were  they  sent  over  to  us?— A.  I  so  understand. 

Q.  Was  this  division  sheet,  Exhibit  651,  ever  filed  with  the  Inter- 
state Commerce  Commission  ?— A.  It  would  be  strange  if  it  was. 

Q.  It  was  not,  as  far  as  you  know?— A.  As  far  as  I  know,  it  was 

Q.  Is  it  customary  to  file  division  sheets  with  the  Interstate  Com- 
merce Commission? — A.  It  is  not. 

Paper  marked  Petitioner's  Exhibit  652  A  to  E,  inclusive. 

Q  I  show  you  Petitioner's  Exhibit  652,  A  to  E.  Are  Exhibits 
652  A  to  E,  like  division  sheets  to  651,  or  substantially  like  it?— 
A  Yes,  with  perhaps  one  exception  that  I  notice  there.  They  are 
divisions  of  rates.  There  is  one  of  those  sheets  which  is  an  amend- 
ment to  the  division  which  withdraws  that  rate,  the  division  to  the 
two  points;  but,  generally  speaking,  they  are  division  sheets  similar 
to  that  which  I  have  testified  to. 

3985  Q.  Where  did  those  come  from— your  office?— A.  They  came 
from  the  Freight  Traffic  Manager's  Office,  I  think.    I  directed 
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the  division  sheets  to  be  sent  here.    The  Chief  Clerk  told  me  that  he 
had  delivered  them. 

Q.  I  show  you  Petitioner's  Exhibits  532,  535,  536,  and  537,  which 
have  already  been  introduced  in  evidence.  Do  those  exhibits,  with 
652,  A  to  E,  make  a  complete  set  from  April  8  down  to  May  3, 
1905?— A.  So  far  as  I  know. 

Q.  Do  they  show  on  their  face  to  cover  that  period? — A.  I  think 
so;  I  read  them  over  and  presumed  them  to  be  such. 

Mr.  Kellogg.  I  offer  those  in  evidence. 

Mr.  EosENTHAL.  Let  us  examine  them  first. 

The  Exhibits  were  handed  to  Mr.  Eosenthal. 

Q.  Were  any  of  these  division  sheets  filed  with  the  Interstate 
Commerce  Commission  ? — A.  So  far  as  I  know,  not. 

Q.  I  show  you  Exhibit  537,  and  call  your  attention  to  the  note 
thereon,  as  follows :  "  On  oil  from  points  North  of  Evansville  reach- 
ing Grand  Junction  via  Evansville,  Agents  will  assess  the  propor- 
tions shown  South  of  Grand  Junction,  i.  e.,  the  proportions  in  Col- 
umns headed,  '  Southern  Eailway,  Memphis  Division '  and  '  East  of 
Chattanooga'." 

Mr.  Eosenthal.  What  are  you  reading  from  ? 

Mr.  Kellogg.  Petitioner's  Exhibit  537. 

Q.  That  appears  to  be  the  first  time  that  note  appears  on  these 
tariffs  since  the  first  one  I  showed  you,  661.  Do  you  remember  why 
that  was  put  back  there  ? — A.  I  do  not. 

Q.  You  dont  remember? — A.  I  should  assume  that  it  was  for  the 
same  reason  that  it  was  put  on  the  first  one. 
3986        Mr.  Eosenthal.  I  didnt  get  the  last  part  of  that  answer. 

Witness.  I  said  I  assumed  that  it  was  for  the  same  reason 
that  it  was  put  on  the  first  one. 

Mr.  Eosenthal.  It  is  not  on  the  first  one. 

Witness.  Well,  on  the  one  on  which  it  first  appeared. 

Mr.  Kellogg.  The  substance  of  it  is  on  the  first  one. 

Q.  During  the  time  since  March  1,  1898,  did  you  know  that  oil  re- 
billed  or  billed  by  the  Southern  Eailway  from  Grand  Junction  to 
destinations  east  and  south  of  Grand  Junction  in  the  Southern  States, 
had  been  shipped  from  Whiting,  Indiana,  to  Grand  Junction  on  a 
13-cent  tariff? — A.  Not  until  comparatively  recently. 

Q.  When  did  you  learn  that  ? — A.  I  cant  remember  exactly.  It  was 
about  the  time  of  Commissioner  Garfield's  first  communication  to  the 
President  about  oil  via  Grand  Junction. 

Q.  Who  first  called  your  attention  to  it? — A.  I  think  the  first  in- 
formation I  had  about  it  was  from  Mr.  Dodge. 

Q.  Who  was  Mr.  Dodge?— A.  Mr.  A.  S.  Dodge,  of  the  Chicago  & 
Eastern  Illinois  Eailroad. 

Q.  What  did  he  say  in  calling  your  attention  to  it? 

Mr.  Eosenthal.  I  object  to  it  upon  the  ground  that  it  is  hearsay. 

A.  He  said  he  wanted  to  have  a  talk  with  me  about  these  oil  rates 
via  Grand  Junction,  and  I  said  all  right.  I  asked  him  what  was  the 
matter,  if  everything  was  all  right.     He  said  he  didnt  know;  that 
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there    had    been    some    investigation    going    on    (I    understood    at 
Chicago),  and  then  for  the  first  time  I  learned  that  there  was  a  13- 

cent  rate. 
3987         Q.  About  when  was  that?— A.  I  cant  tell;  probably  in  the 
early  part  of  1907 ;  it  might  have  been  the  latter  part  of  1906. 
It  was  about  the  time  that  it  was  understood  that  the  Government 
was  making  investigations  as  to  the  movement  of  oil. 

Q.  Was  it  before  the  13-cent  rate  had  been  taken  out,  or  after? — 
A.  I  think  it  was  before. 

Q.  Before  ? — A.  Before,  yes ;  I  think  it  was  shortly  before. 
Q.  During  the  years  prior  to  that  time,  from  March  1,  1898,  did 
you  know  that  any  such  rate  as  a  13-cent  rate  was  in  existence  ? — A. 
Never. 

Q.  I  show  you  Petitioner's  Exhibit  632.     During  the  time  this 
division  sheet  was  in  force,  and  the  other  division  sheets,  was  oil  billed 
from  Grand  Junction,  by  the  Southern  Railway,  to  destinations  in 
the  Southern  States  billed  and  collected  for  under  these  division  sheets 
of  the  Southern  Eailway  tariffs? — A.  Yes. 
Mr.  Rosenthal.  Have  you  any  personal  knowledge  of  that  ? 
Q.  Have  you  investigated  that  ?— A.  I  have  investigated  it.    I  know 
most  of  the  transactions  that  go  on  in  the  Southern  Railway,  in  my 
department.    Reports  from  information. 
Mr.  Rosenthal.  Reports  from  what? 

Witness.  Reports  from  information.  I  testify  that  oil  was  billed 
forward  from  Grand  Junction  at  the  proportions  south  of  Grand 
Junction  of  these  rates. 

Mr.  Rosenthal.  It  is  not  a  question  of  what  you  testify;  it  is  a 
question  of  what  do  you  know  about  it. 
3988        Witness.  Well  I  know  that  was  done. 

Q.  How  were  these  divisions— that  is,  the  proportion  of  the 
Southern  Railway  south  of  Grand  Junction  and  east  of  Grand  Junc- 
tion to  destinations-collected?  Whether  by  the  agent,  I  mean,  at 
Grand  Junction,  or  through  the  general  office?— A.  Through  the 
general  office,  I  think;    collected  from  representative  of  the  Standard 

Oil  Companv.  . 

Q.  Through    the    general    offices    of    the    Southern    Railway  <— 

A.  That  is  my  understanding. 

Q.  Now,  did  you  have  any  arrangement  or  make  any  arrange- 
ment about  billing  oil  in  this  way  with  any  representative  of  the 
Standard  Oil  Company?— A.  A  short  time  prior  to  the  acquisition 
by  the  Southern  Railway  of  the  Memphis  &  Charleston  Railroad,  I 
was  asked  by  a  representative  of  the  Standard  Oil  Company  if  the 
Southern  Railway  would  continue  an  arrangement  for  having  ship- 
ments prepaid  from  Grand  Junction,  as  had  been  in  effect  with  the 
Memphis  &  Charleston  Railroad. 

Q.  Who  was  the  man?— A.  Mr.  Page. 

Q.  Howard  Page?— A.  Yes. 

Q.  Where  did  you  see  him?— A.  In  Washington. 

Q.  In  your  office?— A.  Yes. 
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Q.  State  what  was  said,  as  nearly  as  you  can. — A.  I  cant  remem- 
ber the  words,  but  the  sense  of  it  was  that  the  Standard  Oil  Com- 
pany had  found  it  convenient  to  send  their  oil  for  certain  territory 
through  Grand  Junction;  tliat  it  was  convenient  to  Memphis,  to 
the  Southeast,  and  to  the  South,  and  that  they  had  been  preparing 
the  proportion  up  to  Grand  Junction  and  had  been  prepaying 

3989  the  Memphis  &  Charleston  Railroad  proportions  south,  that 
it  was  more  convenient,  and  more  convenient  in  settling  and 

as  to  the  correctness  of  the  rates,  and  I  told  him  that  I  saw  no  ob- 
jection at  all.  Whereupon  I  told  him  that  I  would  do  that,  and  I 
instructed  that  the  division  sheets  be  carefully  prepared  and  fur- 
nished to  the  agent,  and  it  was  done. 

Q.  Furnished  what  agent? — A.  The  agent  at  Grand  Junction. 

Q.  Your  agent? — A.  Our  agent. 

Q.  Now,  you  refer  to  the  division  sheets  that  are  in  evidence 
here? — A.  Yes. 

Q.  That  was  about  March  1,  1898  ? — A.  Nearer  February  1,  1898. 

Q.  Did  that  arrangement  include  the  collection  from  the  general 
office  for  your  proportion? — A.  Yes.  I  wont,  at  the  moment  say 
whether  that  arrangement  was  made  in  that  particular  interview, 
or  latei ;  I  cpnt  recall,  but  it  was,  as  I  understood,  the  arrangement 
which  was  had  with  tlie  Memphis  &  Charleston  Railroad,  and  which 
we  continued. 

Q.  That  is,  that  the  oil  billed  from  Whiting  to  Grand  Junction 
should  be  billed  prepaid  for  the  proportion  down  to  Grand  Junc- 
tion?— A.  Yes. 

Q.  And  that  they  should  settle  with  you  for  your  division  of  the 
rate  beyond  Grand  Junction? — A.  Yes. 

Q,.  Now,  was  that  done  during  all  the  years  up  to  1906? — A.  As 
far  as  I  know. 

Q.  Have  you  investigated  it  since  to  see? — A.  Yes,  it  was  done. 
Whether  it  is  done  at  this  moment  I  can  not  say,  but  it  was  done 
until,  say-  a  ycrr  ago  or  thereabouts,  and  perhaps  it  is  done  now. 
I  haven i  looked  into  it  quite  recently. 

3990  Q.  Now,  the  rate  of  freight  that  your  company  got  under 
this  shipment  was  the  division  of  the  Southern  Railway's  rate 

as  shown  in  these  div's'on  sheds? — A.  The  div'sion  of  the  Evans- 
ville  rate  to  which  the  gouthein  Railway  w."s  a  paity. 

Q.  Did  you  know  during  these  yef^'s;  t'Tft  this  oil  so  shipped  out  of 
Grand  Junction  ard  scliled  ::''or,  as  ycju  .:i.%ir.  had  rot  piepaid  the 
proporLion  of  the  Evansvi^ic  iiue  iiom  Evansville  to  Grand  Junc- 
tion?— A.  I  did  rfi,. 

Q.  Did  the  division  .he  '/:  in  the  Couib  n  Railway  tariffs  author- 
ize that  division  to  your  company  unless  it  had  already  paid  the 
Evansville  pioporLion  south  of  Evansville  under  that 

Mr.  Rosenthal.  I  object  to  that  on  the  ground  that  that  is  a  mat- 
ter of  judicial  interpretation  of  the  tariff  or  division  sheet  in  ques- 
tion ;  one  that  this  witness  is  not,  therefore,  qualified  to  testify  about, 
and  calls  for  his  legal  conclusion. 
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A.  No,  it  showed  the  division  between  Evansville  and  Grand 
Junction,  as  well  as  south  of  Grand  Junction. 

The  question  was  read  at  the  request  of  Mr.  Kellogg. 
Witness.  No,  the  tariff  showed  both  the  proportion  north  of  Grand 
Junction  and  south  of  Grand  Junction. 

Q.  And  in  order  for  your  company  to  apply  the  proportion  east 
or  south  of  Grand  Junction,  the  oil  shipped  should  have  paid  the 
proportion  between  Evansville  and  Grand  Junction? — A.  Yes. 

Q.  Suppose  it  had  already  paid  only  a  13-cent  rate  from  Whiting 
to  Grand  Junction,  did  you  have  any  tariff  authorizing  you  to  ship 
that  oil   under   these  proportions  stated   in   these  tariff   sheets? — 

A.  No. 
3991         Q.  Would  you  have  so  billed  and  collected  the  freight  had 
you  known  it  had  paid  only  a  13-cent  rate  to  Grand  Junction? 

Mr.  EosENTHAL.  I  objcct  to  that  upou  the  ground  that  it  is  wholly 
immaterial,  and  speculative. 

A.  We  would  not  have  accepted  those  proportions  south  of  Grand 
Junction  if  we  had  known  that  less  than  the  tariff  or  proper  propor- 
tion from  Evansville  to  Grand  Junction  was  charged. 

Q.  After  you  learned  that  that  was  being  done  did  you  accept 
those  proportions?— A.  I  think  about  the  time  we  learned  it  the  rate 
was  withdrawn. 

Q.  The  13-cent  rate?— A.  The  13-cent  rate  was  withdrawn,  and 
we  have  continued  to  accept  these  proportions. 

Mr.  Rosenthal.  That  is,  1907? 

Witness.  I  have  testified  that  I  cant  state  the  date.  I  can  refresh 
my  memory  from  records  in  the  office,  perhaps,  and  state  it  distinctly, 
but  I  cant  now. 

Mr.  EosENTHAL.  Weil,  it  is  approximately  1907  ^ 

Witness.  It  was  about  the  time,  as  I  recall  it  now,  that  Commis- 
sioner Garfield  wrote  his  first  letter  to  the  President. 

A  recess  was  here  taken  until  1 :30  p.  m. 

g992  Afteenoon  Session. 

J.  M.  Gulp,  recalled,  and  his  direct-examination  resumed,  as  fol- 
lows: 

By  Mr.  Kellogg: 

Q  Mr  Gulp,  did  you  know,  during  the  years  these  shipments  were 
being  made  through  Grand  Junction,  that  the  oil  shipped  from  Whit- 
ing to  Grand  Junction  was  blind-billed,  that  is,  no  rate  of  freight 
stated  in  the  bill,  from  Whiting  to  Grand  Junction  ?-A.  I  did  not. 

Q.  Is  that  a  customary  way  of  billing  freight  ?-A.  Not  so  far  as 

I  know ;  I  mean,  not  a  general  way.       ^    .  ,  ^      ^  ^,        .      i=  *    •  -u^ 
O    A  eeneral  way,  I  mean,  of  billing  freight.     Is  the  rate  of  freight 

usually  stated  in  the  way-bills  ?-A.  The  rate  of  freight  is  always,  or 

should  be  always,  stated  in  a  bill  "  to  collect     and  ma  bill  to  prepay 

it  has  been  the  rule,  so  far  as  my  experience  goes,  to  have  the  rate  ot 

the  road  whose  prepaid  freight  is  shown  in  the  bill,  shown,  also. 
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Q.  That  is  what  I  mean. 

Mr.  Rosenthal.  That  is  not  the  question.  The  question  was 
whether  it  was  customary  to  have  the  rate  stated  in  the  way-bill ;  and 
your  answer  relates  to  the  bill  that  is  to  be  paid. 

Witness.  No,  I  intended  it  to  refer  to  the  way-bill,  and  I  think  I 
so  stated. 

Q.  Yes — that  was  my  question,  at  least — the  way-bill;  whether  it 

was  customary,  where  freight  is  prepaid,  that  the  rate  of  freight  be 

stated  in  the  way-bill. — A.  The  rate  of  freight  of  the  road 

3993  whose  prepaid  portion  is  shown. 

Q.  Certainly.  Now,  you  stated  that  this  arrangement  with 
Mr.  Page,  in  substance,  was,  that  they  would  prepay  their  proportion, 
or  their  rate  down  to  Grand  Junction,  and  you  dealt  with  them  as  to 
your  share  of  the  rate  from  Grand  Junction  on.  Is  that  a  customary 
way  of  handling  freight  that  is  billed  through  ? — A.  So  far  as  I  know, 
it  is  not. 

Q.  What  is  the  usual  custom  in  billing  freight  ? — A.  The  usual  cus- 
tom, so  far  as  my  observation  and  experience  go,  is  that  the  prepay  is 
made  at  the  point  of  shipment  to  the  point  of  destination. 

Q.  And  the  originating  road  settles  with  the  other  roads  ? — A.  Yes. 

Q.  That  is  the  general  custom,  is  it? — A.  So  far  as  my  knowledge 
and  experience  go. 

Cross-examination  by  Mr.  Rosenthal  : 
Q.  Mr.  Culp,  I  notice  that  in  some  cases  you  refer  to  these  exhibits, 
from  Petitioner's  Exhibit  651  on,  as  "  tariffs,"  and  in  some  cases  you 
refer  to  them  as  "  division-sheets."  Did  you  mis-speak  yourself  when 
you  spoke  of  them  as  "  tariffs  "  ? — A.  Well,  those  documents  which  I 
saw  this  morning  were  division-sheets. 

Q.  Well,  I  call  your  attention  specifically  to  Exhibit  651 — the  first 
one  that  was  shown  to  you.     You  frequently,  in  speaking  of 

3994  that  exhibit,  spoke  of  it  is  a  "  tariff."     Did  you  mis-speak  your- 
self ? — A.  If  I  spoke  of  it  as  a  "  tariff,"  I  did  mis-speak  myself. 

It  is  a  division-sheet. 

Q.  Now,  will  you  explain,  so  that  we  may  have  it  in  the  record, 
just  what  a  division-sheet  is?  (Handing  Exhibit  651  to  witness.)  — 
A.  A  division-sheet  is  that  which  shows  the  divisions  of  the  rates  in  a 
tariff.    This  (indicating  Exhibit  651)  shows 

Q.  No,  no.  Without  respect  to  that  sheet.  I  want  your  abstract 
definition  of  a  division-sheet. — A.  A  division-sheet  is  that  sheet 
which  shows  the  divisions  of  a  rate  shown  in  the  tariff. 

Q.  It  shows  the  division  between  the  various  railroads  over  whose 
lines  the  freight  is  shipped? — A.  It  may  show  the  divisions  of  each 
road,  or  it  may  show  the  divisions  between  certain  portions  of  the 
line. 

Q.  Of  a  single  road?— A.  No,  not  of  a  single  road,  but  of  a  line. 

Q.  Yes.  Do  you  ever  have  a  division-sheet  without  a  tariff? — A. 
There  is  no  division-sheet,  that  I  ever  knew  of,  which  didnt  apply  to 
some  rate — tariff  rate. 


GULP. 


1991 


Q.  The  issuance  of  a  division-sheet  pre-supposes  the  existence  of  a 
tariff,  does  it  not? — A.  A  tariff  either  previously  issued  or  issued 
simultaneously. 

Q.  Yes  sir.  So  that  a  division- sheet  is  an  instrument  which  is 
issued  in  connection  with  a  preceding  or  simultaneous  tariff? — A. 
Based  upon  that  tariff. 

Q.  And  based  upon  that  tariff.  That  is  right,  is  it  not? — A.  I 
think  so. 
3995  Q.  Now  I  call  your  attention  to  Petitioner's  Exhibit  651, 
which  you  hold  in  your  hand,  and  which  you  have  character- 
ized as  a  division-sheet.  Where  is  the  tariff  that  preceded  that,  or 
that  was  issued  simultaneously  with  that? — A.  I  dont  know.  It 
should  be  on  file  in  the  offices  of  the  railroads ;  certainly  ought  to  be  in 
the  file  of  the  road  issuing  the  tariff. 

Q.  Have  you  made  any  search  for  it  ? — A.  I  have  not. 
Q.  Is  it  referred  to  in  any  way  by  Exhibit  651? — A.  Unless  this 
rate  issue.  No.  A-10913,  or  the  M.  &  C.  Eailroad  Special  H-320,  refers 
to  the  tariff,  it  does  not,  so  far  as  I  can  see. 

Q.  What  do  you  say  the  phrase  at  the  top  of  the  left-hand  first 
page,  to  wit,  "  Southern  Railway  Rate  Issue  No.  10913,"  means? — A. 
Well,  I  am  not  able  to  say  whether  that  refers  to  the  tariff  or  refers  to 
that  particular  division-sheet. 

Q.  What  do  you  say  that  the  phrase  immediately  underneath, 
"  Supersedes  M.  &  C.  R.  R.  Special  H-320,  without  date,"  means  ? — A. 
I  am  not  able,  without  reference  to  the  record,  to  say  whether  that 
refers  to  a  tariff  or  whether  it  refers  to  a  division-sheet  similar  to 
that  one. 

Q.  Now  dont  you  know,  Mr.  Gulp,  that  "  Southern  Railway  Rate 
Issue  No.  10913  "  is  the  number  given  by  the  Southern  Railway  Com- 
pany to  this  particular  document,  Exhibit  651,  which  I  hold  in  my 
hand? — A.  I  do  not  know  it.  I  could  ascertain  by  referring  to  the 
record.    I  am  not  able  to  answer  whether  it  does  or  doesnt. 

Q.  I  should  like  to  have  you  refer  to  your  record  and  make  an  ex- 
amination, as  speedily  as  you  can,  with  a  view  of  answering 
3996  that  question  before  we  leave  Washington.  If  the  phrase 
"  Southern  Railway  Rate  Issue  No.  A-10913  "  is  the  number  of 
this  particular  Exhibit  651,  which  I  hold  in  my  hand,  what,  then,  does 
it  mean? — A.  It  means  that  that  is — that  sheet  means  that  that  is  a 
division  of  a  rate  which  was  in  existence  when  that  was  issued; 
either  issued  simultaneously  with  it  or  issued  previously  to  it. 

Q.  What  does  "rate  issue"  mean,  in  this  phrase?— A.  I  have 
already  stated  to  you  that  I  cannot  say,  without  examination  of  the 
.  records,  whether  that  means  a  tariff  or  whether  it  means  that  divi- 
sion-sheet. 

Q.  Assuming  that  it  means  this  (Exhibit  651),  what  could  "rate 
issue  "  mean  ? A.  Well,  I  dont  know  that  I  can  say.     But  I  again 


say- 


Q.  No   no — not  what  you  "  again  say."    Please  answer  my  ques- 
tion.—A.  Well,  I  am  endeavoring  to  do  so. 
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Q.  What  does  it  mean,  if  the  number  of  this  document  is  "  No. 
A-10913  "  ?  What  do  the  words  "  rate  issue  "  then  mean  ?— A.  Well, 
if  that  has  reference  only — if  that  "  10913  "  applies  to  that  sheet 
alone 

Q.  Then  "  rate  issue  "  means  what  ? — A.  If  it  applies  to  that  sheet 
alone,  I  should  say  that  it  was  put  on  there  inadvertently. 

Q.  No — what  does  it  mean? — A.  I  should  say  that  it  had  no  place 
there. 

Q.  Well,  what  does  it  mean  ? — A.  My  own  view  is,  and  I  say 

Q.  The  words  "  rate  issue  "—if  "  No.  A10913  "  is  the  number  of 
this  particular  document,  then  what  do  the  words  "  rate  issue  " 

3997  just  preceding  that  number,  mean? — A.  It  doesnt  mean 

A.  No,  no,  I  am  asking  you  what  it  does  mean.  Now  you 
either  answer  that,  or  dont  answer  it.  Can  you  answer  the  ques- 
tion ? — A.  I  say,  as  I  said  a  while  ago,  that  I  will  ascertain  from  the 
records,  and  advise. 

Q.  No,  no — it  is  not  a  question  of  what  the  records  show.  Assum- 
ing that  "  No.  A-10913  "  is  the  number  of  this  particular  instrument, 
then  what  do  the  two  Avords  "  rate  issue  "  immediately  preceding 
that  number,  mean? — A.  I  dont  think  I  can  make  any  further  answer 
than  that  I  will  furnish  the  information. 

Q.  What? — A.  I  say  that  I  can  furnish  the  information.  But  I 
have  said  twice,  now,  that  without  referring  to  the  records  I  cant 
say  whether  that  refers  to  a  rate  issue  or  whether  it  applies  to  that 
alone. 

Q.  Well,  how  will  the  records  assist  you  in  determining  what  the 
two  words  "  rate  issue  "  mean,  if  "  No.  A-10913  "  is  the  number  of 
this  particular  document — which  my  question  assumes? — A.  It  has 
been  some  time  since  I  have  compiled  rate  tariffs;  it  has  been  some 
time  since  I  have  had  anything  to  do  with  the  direct  formation  of 
them — compilation  of  them  and  the  issuing  of  them ;  and  there  have 
been,  since  the  time  I  did  have  to  do  with  that,  a  good  many  of  these 
characters  and  numbers,  designations,  put  onto  tariffs,  and  I  am  not 
as  familiar  with  that  as  the  Freight  Traffic  Manager  or  the  General 
Freight  Agent  or  those  whose  business  it  is  to  compile  those  tariffs. 
Therefore,  I  say  that  before  I  could  distinctly  and  definitely  and 
intelligently  answer  that  question,  I  ought  to  be  permitted  to  exam- 
ine the  record. 

3998  Q.  Well,  what  you  mean  to  say  is,  that,  before  you  can  dis- 
tinctly answer  that  question,  you  ought  to  be  permitted  to  ask 

somebody  else  what  his  opinion  is ;  is  that  what  you  mean  ? — A.  No, 
that  is  not  it  exactly. 

Q.  Well  now,  what  is  there  in  the  record,  Mr.  Gulp,  that  will 
enable  you  to  determine  what  the  meaning  of  the  two  words  "  rate 
issue  "  is  ? — A.  Well,  I  would  ascertain  what  signification  that  had  on 
there ;  why  it  was  put  on  there.  I  would  do  that  in  the  freight  traffic 
manager's  office. 

Q.  How  ? — A.  By  examining  the  records  there ;  the  record  of  what 
that  and  similar  characterizations  mean. 
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Q.  Well,  suppose  there  were  no  records  except  this  particular 
sheet ;  then  what  do  the  words  "  rate  issue  "  mean  ? — A.  "Well,  I  cant 
answer  that. 

Q.  Yes.  And  you  dont  know  what  it  means;  is  that  right? — 
A.  No,  that  is  not  right. 

Q.  Well,  what  is  right,  then? — A.  I  should  say — I  have  this  im- 
pression, if  I  may  state — I  have  the  impression  that  that  refers  to  a 
tariff. 

Q.  You  have  the  impression  that  "  rate  issue  No.  A-10913  "  refers 
to  some  other  tariff  that  preceded  the  issuance  of  this,  or  that  was 
simultaneous  with  it;  is  that  right? — A.  I  think  so,  yes.  But  if  I 
may  be  permitted  to  say  this — that  paper  should  be  taken  as  a  whole. 
And  I  say  now,  as  I  said  this  morning,  that  any  traffic  man,  any  rate 
man,  whether  he  is  a  railroad  man  or  whether  he  is  not  a  railroad 
man,  who  is  familiar  with  rates,  tariffs,  and  so  on,  would 

3999  know  that  that  was  a  division-sheet. 

Q.  Yes.  And  wouldnt  he  also  know,  Mr.  Gulp,  that  that 
was  a  tariff?  and  isnt  the  reason  why  you  are  not  entirely  satisfied 
with  answering  my  questions  now,  that,  if  you  should  answer  that 
this  was  a  tariff,  it  would  show  that  the  Southern  Railway  Company 
had  been  operating  in  violation  of  law  ? — A.  Not  at  all,  sir. 

Q.  What?— A.  Not  at  all. 

Q.  Not  at  all.  That  hasnt  anything  to  do  with  it? — A.  Now,  I 
will  tell  you  why  those  sheets  were  issued  in  that  form. 

Q.  That  is  not  my  question.  You  please  answer  my  question. 
Your  answer  to  my  question  is  that  it  has  not  anything  to  do  with 
it — eh? — A.  I  didnt  say  that,  but  in  effect  I  said — you  asked  me  if 
the  reason  that  I  was  not  able  to  give  a  satisfactory  answer  to  your 
question  was  that  it  might  appear  that  the  Southern  Railway  had 
been  issuing  tariffs  in  violation  of  law ;  and  I  answered.  By  no  means. 

Q.  No.  Now,  if,  as  a  matter  of  fact.  Exhibit  651  is  a  tariff,  and 
would  be  construed  as  a  tariff  and  interpreted  as  a  tariff ;  and  if,  as 
a  matter  of  fact,  it  was  never  filed  with  the  Interstate  Commerce 
Commission  by  the  Southern  Railway  Company,  then  the  accept- 
ance of  freight  rates,  with  that  tariff  as  a  basis,  in  connection  with 
interstate  shipments,  might  be  construed  as  a  violation  of  the  Inter- 
state Commerce  Law  by  the  Southern  Railway;  isnt  that  so?— 
A.  That  tariff  was 

4000  Q.  Assuming  that  this  is  a  tariff. — A.  That  tariff  was  never 
construed 

Q.  Please  answer  my  question.— A.  Well,  I  am.  I  think  I  ought  to 
be  permitted  to  answer  the  question  in  my  own  way. 

Mr.  Rosenthal.  Oh,  not  at  all. 

Mr.  Kellogg.  You  certainly  are. 

Mr.  Rosenthal.  You  will  be  permitted  to  answer  the  question 

Mr.  Kellogg.  In  your  own  way. 

Mr.  Rosenthal.  Now  read  the  question,  please.  You  can  make  all 
the  explanations  you  want,  but,  first,  I  want  an  answer. 
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The  last  question  was  read. 

A.  Well,  I  say,  most  distinctly  and  emphatically,  that  that  is  not, 
and  cannot,  so  far  as  my  knowledge  and  experience  go,  be  construed 
as  a  tariff ;  I  yet  say,  further,  that  if  it  is  a  tariff — if  it  should  be  held 
to  be  a  tariff,  and  was  not  filed  by  the  Southern  Railway,  the  South- 
ern Railway  should  have  filed  it  as  a  tariff,  but,  all  the  time  being  of 
the  opinion  that  it  was  not  a  tariff,  never  was  intended  to  be  a  tariff, 
and  cannot  be  construed  as  being  a  tariff.  The  Southern  Railway 
aims  to,  and,  so  far  as  I  know,  has  filed  tariffs,  all  of  its  interstate 
tariffs,  with  the  Interstate  Commerce  Commission,  since  the  law  re- 
quired it  to  do  so. 

Q.  Well,  I  suppose  that  is  only  an  opinion  of  yours? — A.  I  said 
''  so  far  as  I  know." 

Q.  Now  will  you  please  answer  my  question? 

Mr.  Kellogg.  How  many  times  do  you  want  him  to  answer  it? 

Mr.  Rosenthal.  Until  he  has  answered  it,  at  least. 
Mr.  Kellogg.  He  has  answered  it,  I  think. 

4001  Q.  Well,  assuming  that  this  is  a  tariff,  and  that  it  was  not 
filed  with  the  Interstate  Commerce  Commission,  and  that  it 

was  used  in  connection  with  interstate  shipments,  what  then,  as  to 
whether  shipments  thereunder  by  the  Southern  Railway  Company 
would  have  been  in  violation  of  the  law,  in  your  opinion? — A.  As- 
suming that  that  was  a  tariff,  if  those  rates  were  paid  from  Evans- 
ville  to  Grand  Junction  and  then  from  Grand  Junction  south,  then 
the  tariff,  I  assume,  would  have  been  complied  with.  But  if  that 
should  be  held  to  be  a  tariff,  I  suppose  it  would  be  held  to  be  a  tariff 
in  whole  as  well  as  in  part,  and  the  proportion  from  Evansville  to 
Grand  Junction  would  be  a  part  of  that  tariff,  just  as  much  as  the 
proportion  from  Grand  Junction  to  destination. 

Mr.  Kellogg.  And  if  it  was  not  paid? 

Witness.  I  dont  know  about  that. 

Mr.  Kellogg.  Well,  if  it  was  not  paid  under  these  shipments,  it 
could  not  be  made  under  that  tariff,  could  it? 

Witness.  I  think  not — assuming  that  that  is  a  tariff.  Please  un- 
derstand that  I  cannot  get  into  my  mind  that  that  could  be  construed 
as  a  tariff.     However,  that  is  only  my  own  opinion. 

Q.  Well,  what  elements  that  go  to  make  up  a  complete  tariff  does 
this  lack? — A.  Well,  a  tariff  of  rates  is  that  which  shows  the  total 
tariff,  and  with  the  rules  that  affect  the  tariff,  with  some  reference  to 
the  classification  that  governs  the  rates,  if  it  is  not  a  commodity 

tariff 

Q.  But  assuming  that  it  is  a  commodity  tariff  (and  this,  if 

4002  it  is  a  tariff  at  all,  is  a  commodity  tariff,  I  suppose)  what  ele- 
ments that  go  to  make  up  a  tariff  does  it  lack  ? — A.  Well,  it  is 

more  than  a  tariff.     A  tariff  Avould  be  simply  the  total  rates,  with  the 
regulations  and  rates. 

Q.  Well,  what  elements  does  it  lack? — is  the  question.— A.  It  is 
not  the  tariff  which  is  furnished  to  shippers ;  it  is  not  the  tariff  that 
is  furnished  the  Interstate  Commerce  Commission.    The  tariffs  that 
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are  furnished  to  the  public,  that  are  furnished  to  shippers,  that  are 
furnished  to  the  Interstate  Commerce  Commission,  are  the  total 
rates.  That  is  a  division-sheet,  and  those  division-sheets  were  issued 
in  that  way  at  the  request  of  the  Standard  Oil  Company,  in  order 
to  enable  them  to  know  what  proportion  they  would  have  to  pay 
south  of  Grand  Junction. 

Mr.  Kellogg.  That  is  it,  exactly. 

Q.  Now,  a  division-sheet  is  not  issued  to  a  shipper,  you  say? — A. 
It  was  issued  in  this  particular  case  because  the  Standard  Oil 
people  requested  that  that  be  done  in  order  that  they  might  know 
the  proportions  to  prepay  at  Grand  Junction.  They  couldnt  have 
known,-  unless  some  such  information  as  that  was  furnished  to  them, 
to  show  what  the  proportion  would  be  south  of  Grand  Junction. 

Q.  Yes.      Now  I  get  back  to  my  question,  which  I  would  like  to 

have  you  answer.     What  elements  that  go  to  make  up  a  tariff  are 

lacking  here  ? — A.  Well,  that  is  the  division  of  a  tariff  that  had  been 

issued,  either  containing  all  the  rates  that  were  in  that  sheet, 

4003  or  issued  some  at  one  time  and  some  at  another.     It  is  simply 
a  compilation  of  the  total  rates,  with  the  divisions  of  the 

rates. 

Q.  Well,  now,  I  have  asked  you  twice,  and  you  have  answered 
twice:  What  elements  that  go  to  make  up  a  complete  commodity 
tariff  are  lacking  in  Exhibit  651? — A.  Well,  that  contains  the  total 
rates 

Q.  Not  what  it  "  contains."  What  elements  are  lacking? — A. 
Well,  sir,  you  will  have  to  answer  that  question  yourself,  I  think. 

Q.  Can  you  answer  it? — A.  I  say  that 

Q.  No,  no — please  answer  my  question. — A.  I  say  that  it  has  the 
total  rates,  and  it  has  more  than  that — it  has  the  divisions. 

Q.  Yes— I  have  heard  you  say  that  twice.  Now  you  please 
answer  my  question,  or  say  that  you  cannot  answer  it.  What  ele- 
ments of  this  sheet.  Petitioner's  Exliibit  651,  are  lacking,  that  go  to 
make  up  a  complete  commodity  tariff  between  the  points  indi- 
cated?—A.  Well,  sir,  one  is  simplicity. 

Q.  That  is  one?— A.  That  is  one. 

Q.  What  other  element?— A.  Well,  that  is  one. 

Q.  What  other  element?— A.  And  it  lacks  the  usual  form  of  tariff; 
that  is  another. 

Q.  What  other  element?— A.  Well,  those  are  two. 

Q.  Besides  its  general  form  and  simplicity  ?— A.  Well,  those  are 
two? 

Q.  Eh  ?— A.  Well,  those  are  two. 

Q.  Well,  I  would  like  to  have  you  give  some  others.     It 

4004  states  the  total  rate,  doesnt  it?— A.  Well,  there  is  another. 

Q.  Yes— give  it  to  me.— A.  That  is,  I  think  I  am  correct  in 
that— if  you  will  let  me  see  it.  (After  looking  at  the  exhibit.)  It 
shows  no  other  lines  participating.     Now,  when  I  say  that,  I  don't 

recall  whether,  at  the  date  of  this  tariff,  the  rules 

Q.  You  mean  this  "division-sheet,"  don't  you?— A.  I  mean  this 
division-sheet. 
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Q.  Yes. — A.  Yes,  sir. 

Q.  Was  that  a  mis-speaking  of  yours  again  ? — A.  It  was ;  it  was  a 
mis-speaking. 

Q.  Yes. — A.  I  can't  recall  whether,  at  the  time  this  division-sheet 
was  issued,  and  a  tariff  simultaneously  with  that,  the  rules  of  the  In- 
terstate Commerce  Commission  requij-ed  the  various  roads  participa- 
ting to  be  shown,  or  not ;  I  can^t  recall  that.  But  it  does  lack  what  is 
now  an  essential  for  a  tariff,  and  that  is,  the  roads  participating. 

Q,.  Oh,  yes.  But  that  was  not  so  at  that  time,  was  it,  Mr.  Culp? — 
A.  I  can't  recall  whether  it  was  or  not. 

Q.  Now,  it  does  state  the  total  rate,  does  it  not A.  Yes. 

Q.  That  the  commodity  takes,  between  the  points  named  ? — A.  Yes. 

Q.  Any  person  who  had  had  any  experience  whatever  in  the  read- 
ing of  tariffs  could  make  no  mistake  about  what  the  total  commodity 
rate  of  petroleum  was,  between  the  points  indicated,  could  he, 
4005  from  an  examinmation  of  this  sheet? — A.  No,  no  more  than 
would 

Q.  No,  no — that  answers  the  question — dosen't  it  ? — A.  Well,  I- 


Q.  He  couldn't  make  any  mistake  about 'what  the  total  rate  was, 
from  an  inspection  of  this  sheet? — A.  I  believe  you  told  me,  a  few 
moments  ago,  that  after  answering  your  question  I  could  explain  in 
my  own  way. 

Q.  Well,  how  have  you  answered  it  ? — A.  I  have  said  no. 

Q.  "  No."  Very  well. — A.  Now,  I  will  go  further,  and  say,  no 
more  would  the  division-sheet  which  is  furnished  the  agents, .  and 
which  is  furnished  the  different  rbads  for  the  use  of  their  agents  in 
billing,  or  for  the  use  of  their  accounting  departments  in  settling,  be 
a  tariff.  The  custom,  since  I  commenced  to  have  anything  to  do  with 
tariffs,  is  to  issue  a  tariff  showing  the  total  rates,  and  then  to  fur- 
nish information  to  agents  and  to  accounting  officers,  etc.,  showing 
the  divisions  of  those  rates.  Now,  never,  in  any  instance,  at  any  time, 
in  an  experience  of  37  or  38  years,  has  one  of  those  division-sheets, 
ever,  whether  furnished  to  agents  or  accounting  officers  or  anybody 
else,  been  considered  a  tariff. 

Q.  Well,  that  is  all  based  upon  the  assumption  that  it  is  a  division- 
sheet,  of  course  ? — A.  Yes,  it  is. 

Q.  Certainly.  Now  what  do  the  words  upon  the  face  of  Exhibit 
651,  which  you  sometimes  speak  of  as  a  "  tariff  "  and  sometimes  as  a 
"  division-sheet,"  Southern  Railway.  Rates  of  freight  from 
4006  Cincinnati,  Ohio,  Lousiville,  Kentucky,  and  Evansville,  In- 
diana, to  southern  common  points,  etc.,  on  refined  oil  and 
petroleum,"  mean  ? — A.  That  is  a  form  of  blank  which  was,  and  pos- 
sibly is  now,  in  use  in  the  general  freight  office,  Freight  Traffic  Man- 
ager's office,  on  which  they  would  issue  total  rates;  and  they  simply 
took  that  sheet.  I  say  they  "  took  "  that ;  that  is  my  belief — that  they 
took  that  sheet  and  just  simply  put  the  divisions  on  it. 

Q.  So  that  what  they  did  here  manifestly A.  Mind  you,  on  that 

sheet,  before  these  figures  were  put  on  the  back,  there  was  nothing, 
I  suppose,  except  what  is  printed  on  the  tariff  there. 
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Q.  So  that  what  you  think  was  done  was  to  take  the  form  of  a 
regular  commodity  tariff  and  use  the  face  of  that  form,  and  then, 
on  the  back  of  that  rate  commodity  form  tariff  they  put  the  division- 
sheet? — A.  Yes,  and  they  might  as  well  have  used  a  letter -head — 
used  the  reverse  side  of  a  letter-head,  and  put  the  figures  on,  and  then 
have  said  it  was  a  letter. 

Q.  So  that,  if  you  studied  merely  the  face  of  the  tariff,  Exhibit 
651,  without  looking  at  the  reverse  side  of  the  sheet,  your  first  im- 
pression, as  an  experienced  freight  traffic  man,  would  be,  that  that 
was  a  freight  tariff  sheet? — A.  Not  mine  or  anybody  else's.  Any 
man  who  knows  anything  about  rates,  picking  up  that,  would  have 
looked  at  the  sheet,  back  side  and  front  side,  and  would  have  known 
it  was  not  a  tariff. 

Q.  But  if  he  had  simply  read  the  front  side  and  stopped,  and  then 
was  called   upon  to   determine  whether  or  not  that  was  a 

4007  tariff,  he  would  have  been  very  apt  to  have  said  that  was  a 
tariff,  wouldnt  he? — A.  Well,  suppose  he  had  looked  on  the 

reverse  side  of  it  and  seen  not  a  figure  on  it;  would  he  have  said  it 
was  a  tariff? 

Q.  No,  possibly  not.  The  front  of  it,  however,  the  face  of  it,  has 
all  of  the  elements  of  a  tariff-sheet,  hasnt  it? — A.  Not  all;  but  it  has 
the  elements  of  a  tariff-sheet,  in  so  far  as  the  words  were  printed  on 
there  for  use  in  issuing  tariffs  or  tariff-sheets. 

Q.  Well,  what  words  are  there  on  the  front  of  this  sheet,  Exhibit 
651,  that  would  indicate  to  you  that  it  was  not  a  tariff? — A.  (After 
looking  at  the  exhibit.)  Well,  I  dont  know  that  there  are  any  there, 
that,  in  just  looking  at  that  that  appears,  would,  to  a  shipper,  indicate 
that  it  might  not  be  the  title  page  to  a  tariff. 

Q.  Yes. — A.  But  there  are  not  the  names  of  agents  and  officers  of 
connecting  lines,  whose  names  appear  on  tariffs ;  those  names  are  not 
shown  there ;  and  that,  to  me,  if  I  had  examined  that  carefully,  would 
have  indicated  that  it  was  not  a  tariff. 

Q.  Now,  how  long  will  it  take  you  to  examine  your  records  and 
files,  for  the  purpose  of  producing  the  Tariff  No.  A-10913?— A.  Well, 
I  shall  probably  have  to  get  that  from  Atlanta,  unless  I  can  find  it 
in  the  files  of  the  Interstate  Commerce  Commission.  Our  general 
freight  office  is  in  Atlanta,  and  the  most  of  our  rates  are  compiled 
and  issued  from  there. 

Q.  Where  did  you  get  this  ?— A.  I  got  that  from  the  Freight  Traffic 
Manager's  files ;  at  least  I 

4008  Q.  Here  in  Washington  ?— A.  Yes.    And  it  is  possible  that 
the  tariff  is  here. 

Q.  Well,  ought  not  the  tariff  to  be  with  its  division-sheet  ?— A. 

Possibly  it  is. 

Q.  Well,  ought  it  not  to  be? — A.  We  do  aim  to  keep  a  file  of  all 
of  our  tariffs.    We  adopted  that  a  number  of  years  ago. 

Mr.  Kellogg.  You  can  get  it  from  Atlanta  in  a  few  days,  anyway, 

cant  you? 
Witness.  Oh,  yes,  I  think  so. 
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Q.  Ought  not  your  tariff  to  be  with  your  division-sheet? 

Mr.  Kellogg.  What  is  the  use  of  spending  time  on  that,  if  he  says 
he  can  get  it  in  a  few  days? 

Witness.  I  will  have  to  refer  you  to  our  General  Freight  Agent 
for  that.    I  dont  know  how  he  keeps  his  records  as  to  that. 

Q.  Well  now,  what  is  the  outside  limit  of  time  that  you  want,  in 
which  to  get  the  tariff  of  which  this  was  the  division-sheet? — A.  I 
can  ascertain  definitely  if  it  is  in  Atlanta,  within,  well,  this  week; 
probably  sooner,  by  telegraphing. 

Q.  Will  you  wire,  and  let  us  know  what  the  reply  is,  say  by 
Wednesday  ? — A.  I  will  endeavor  to  do  so.  I  will  do  further  than 
that.  I  will  further  see  if  I  cant  get  it  from  the  Interstate  Com- 
merce Commission  records. 

Q.  Now  you  understand  just  what  I  want? — A.  You  want  the 
tariff 

Q.  You  say  that  Exhibit  651  is  a  division-sheet,  and  that,  if  it  is 
a  division-sheet,  is  was  issued  in  connection  with  the  tariff  to 

4009  which  it  refers,  namely A.  A  tariff  or  tariffs. 

Q.  Namely,  10913.— A.  Well,  I  said  "  a  tariff  or  tariffs." 
Now,  I  have  said,  furthermore,  that  that  may  refer  to  the  tariff  num- 
ber, or  it  may  refer  to  that  particular  sheet.  That,  I  said,  I  couldnt 
answer. 

Q.  Yes.  Does  the  division-sheet  always  bear  a  number? — A.  Well, 
I  dislike  to  keep  repeating  this — that  it  has  been  so  long  since  I  have 
personally  had  direct  charge  of  the  rate-sheets  and  the  division- 
sheets — the  compilation  of  them,  that  I  cannot  say.  It  was  not,  when 
I  used  to  have  direct  charge. 

Q.  You  have  a  splendid  recollection,  when  it  comes  to  your  ex- 
planations in  connection  with  your  answers. — A.  I  suppose  that  is 
meant  to  be  funny,  but  it  is  hardly  kind. 

Q.  It  shows  large  experience.  Now  please  answer  the  question. 
And  I  dont  intend  to  be  "  funny  "  and  I  hope  that  you  dont  intend 
to  be — because  I  dont  think  that  either  one  of  us  is. 

Mr.  Kellogg.  I  dont  either. 

Q.  What  was  the  custom,  in  your  time,  as  to  giving  division-sheets 
a  number? — A.  I  dont  recall  that  they  were  ever  given  a  number; 
certainly  not  when  I  was  a  rate-clerk  and  when  I  compiled  tariffs. 

Q.  And  what  is  the  custom  now,  as  to  whether  division-sheets  are 
given  a  number? — A.  I  have  said,  already,  that  I  cant  answer  that. 

Q.  Who  would  know  about  that,  Mr.  Culp? — A.  I  think  Mr. 
Green,  the  Freight  Traffic  Manager;  certainly  the  General  Freight 
Agent;  but  I  have  no  doubt  Mr.  Green,  tlie  Freight  Traffic  Man- 
ager. 

4010  Q.  Are  they  here  in  the  court-room  ? — A.  Mr.  Green  is  here. 
Q,.  Your  recollection  is  that  division-sheets  were  not  given  a 

number,  in  j^our  time? — A.  Not  when  I  compiled  the  tariffs  and 
made  the  division-sheets. 

Q.  And  therefore  it  is  your  inference  that  No.  A-10913  refers  to 
some  other  tariff? — A,  Well,  that  would  have  been  my  first  impres- 
sion.    I  think  I  have  testified  to  that  effect. 
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Q.  Yes,  and  that  is  your  recollection  now? — A.  Well,  I  will  not 
answer. 

Q.  Ha  vent  you  any  impression  upon  that  question? — A.  If  I 
picked  up  a  division-sheet  like  that,  and  looked  at  the  number,  I 
would  probably  have  thought  it  was  a  tariff. 

Q.  Have  you  any  impression  at  all  now,  as  to  whether  No.  A-10913 
is  a  number  referring  to  the  tariff  of  which  this  is  a  division-sheet? 
What  is  your  impression  about  that? — A.  Perhaps  so.  I  should 
think  that,  rather  than  that,  it  was  a  number  applicable  to  this 
division-sheet.  But  I  want  to  be  understood  as  saying  that  I  cannot 
answer  definitely  whether  that  refers  to  the  rate  tariff  or  to  the 
division-sheet. 

Q.  And,  if  your  impression  is  correct,  then  there  is  a  tariff  number 
A-10913  ? — A.  If  my  impression  that  that  refers  to  that  tariff,  why, 
it  naturally  follows  that  there  is  a  tariff  of  that  number. 

Q.  And"  if  you  are  wrong  about  that  impression,  why,  then  you 
are  wrong  about  your  answer  that  in  your  time  division-sheets  were 
not  given  numbers  ? — A.  Well,  I  have  made  a  good  many  of  them. 

Q.  Because  that  is  either  a  number  of  a  tariff,  or  it  is  the 
4011     number  of  this  division-sheet,  isnt  it?— A.  I  have  made  a  good 
many  division-sheets,  and  I  have  never  given  one  of  them  a 
number.  .     . 

Q.  Well,  that  is  either  the  number  of  a  tariff  of  which  this  is  a 
division-sheet,  or  it  is  the  number  of  the  division-sheet;  isnt  that 
so?— A.  Well,  it  may  be  something  else;  it  may  be  something  else. 

Q.  What  else  might  it  be?— A.  Ask  those  people  that  can  better 
tell  you  than  I ;  because  I  have  already  testified  that  there  are  num- 
bers and  designations  that  have  been  put  on  division-sheets  and 
tariffs  since  I  made  them  myself  a  number  of  years  ago,  so  that  there 
are  those  who  can  better  tell  you  about  that. 

Q.  Yes,  but  this  is  one  which  you  yourself  made  as  traffic  mana- 
ger?—A.  Well,  it  was  approved  by  me. 

Q.  Yes  sir.— A.  It  was  approved  by  me.  It  was  issued  by  the 
General  Freight  Agent,  I  believe.  „      ^      , 

Q  Now,  what  else  could  the  number  "A-10913  refer  to,  except 
either  the  tariff  or  this  particular  sheet  on  which  the  number  is?— 
A  Well  now,  my  dear  sir,  I  have  endeavored  to  answer  you  to  the 
best  of  my  ability.     I  have  told  you  that  I  cant  tell ;  that  that  may 

refer  to  something  else.  t,  ^    i      -j. 

Q  \¥liat  else  may  it  refer  to?— A.  Now,  if  I  knew  what  else  it 
might  refer  to,  I  certainly  would  answer  you ;  and  the  tact  that  1 
dont  answer  you,  it  seems  to  me,  ought  to , 

Q    It  has  pretty  well  satisfied  me  of  your  inability  to  answer;  but 
I  would  simply  like  to  have  you  say  so,  so  that  the  record  will 
4012     show  it,  that  is  all.— A.  Well,  I  think  I  have  said  so. 
Q    You  think  you  have  said  so  ?— A.  Yes. 

O  And  if  you  have  not  said  so,  you  intend  now  to  say  so?  Is 
that'rio-ht«  That  is  correct,  is  it  not?— A.  Well,  I  say  that  I  am  not 
able  to* answer  definitely  what  that  number  refers  to;  that  my  im- 
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pression,  if  I  had  picked  up  that  sheet  and  looked  at  that,  would  be 
that  it  referred  to  a  tariff.  Now  I  am  not  able  to  testify  here  defi- 
nitely that  it  refers  to  the  tariff,  that  it  refers  to  the  division-sheet,  or 
that  it  refers  to  something  else ;  now  I  dont  think  I  can  answer  any 
more  directly  than  that. 

Q.  Very  well.  Now  my  question  is — if  it  does  not  refer  to  the 
tariff,  or  if  it  does  not  refer  to  the  division-sheet  (that  is,  if  it  is  not 
the  number  of  the  division-sheet),  what  else  could  it  possibly  refer 
to.  You  are  an  old  and  experienced  traffic  man.  What  other  thing 
could  it  refer  to  besides  those  two? — A.  Well,  there  are,  now, 
"  amendments  to  tariffs,"  and  there  are  "  supplements  to  tariffs," 
and  there  are  "  advance  notices  to  tariffs,"  words  that  until  com- 
paratively recently  were  used,  I  wont  say  indiscriminately  by  any 
one  road,  but  one  term  would  be  used  by  another  road,  and  another 
another,  and  another  another.  It  is  possible  that  it  might  refer  to 
something  like  that;  but  I  cant  testify. 

Q.  Well,  with  the  understanding,  then,  Mr.  Gulp,  that  you  will 
return  and  let  us  know  the  result  of  your  investigation,'!  think  I 
am  through  with  you  now. 
(No  response.) 

4013  Re-direct-examination  by  Mr.  Kellogg: 

Q.  You  said  that  these  division-sheets  were  made  at  the 
request  of  the  Standard  Oil  Company? — A.  Yes.  That  is  to  say, 
the  first  one  was,  and  the  others  have  been  made  right  along. 

Q.  Mr.  Howard  Page?— A.  Yes. 

Q.  Made  that  request  of  you? — A.  In  the  interview  which  we 
had. 

Q,.  And  he  knew  this  was  a  division-sheet,  didnt  he? — A.  That  a 
division-sheet  was  to  be  prepared ;  and  my  understanding  was,  then 
and  now,  that  it  was  just  for  the  purpose  of  showing  what  was  the 
proportion  north  and  south  of  Grand  Junction,  for  the  purpose  of 
prepayment  of  the  proportions  south  of  Grand  Junction. 

Q.  Then  the  Standard  Oil  Company  knew  that  it  was  a  division- 
sheet,  didnt  it? 

Mr.  Rosenthal.  I  object  to  that,  upon  the  ground  that  it  is  im- 
possible for  this  witness  to  determine  what  the  Standard  Oil  Com- 
pany knew  or  didnt  know. 

Mr.  Kellogg.  Well,  Mr.  Howard  Page  was  the  Standard  Oil  Com- 
pany, at  that  time. 

Q.  Now,  assuming  this  to  be  a  tariff,  as  Mr.  Rosenthal,  for  an 
hour  an  a  half,  has  tried  to  assume,  would  it  authorize  the  shipment 
of  freight  from  Grand  Junction  on  the  division  south  or  east  of 
Grand  Junction,  unless  the  rates  herein  stated  had  been  paid  north 
of  Grand  Jimction? 

Mr.  Rosenthal.  I  object  to  that,  upon  the  ground  that  it 
calls  for  a  conclusion  of  the  witness,  calls  for  an  interpreta- 

4014  tion  that  only  the  court  can  make,  and  in  that  it  is  otherwise 
incompetent. 
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Q.  Please  answer  the  question. — A.  It  did  not. 

Q.  Why  ? — A.  Because  it  states  the  division  north  of  Grand  Junc- 
tion, the  division  south  of  Grand  Junction,  and  the  total. 

Q.  Well,  does  the  face  of  the  tariff,  if  you  call  it  a  tariff  (as  Mr. 
Rosenthal  desires)  indicate  that  it  is  a  tariff  from  Grand  Junction  ? — 
A.  No. 

Q.  Now  you  say  that  this  was  issued  at  the  request  of  Mr.  Howard 
Page — this  first  one  that  you  referred  to— Exhibit  651 ;  that  is  true, 
is  it? — ^A.  Yes  sir ;  it  was  at  our  interview.  It  was  prepared  directly 
thereafter,  directly  after  that  interview. 

Q.  He  requested  a  division-sheet  to  be  made? — A.  That  is  my  recol- 
lection.    It  was  done  pursuant  to  his  request. 

Q.  So  that  they  could  prepay  the  divisions  north  of  Grand  Junc- 
tion?— A.  Well,  so  that  they  could  prepay  them  south  of  Grand 
Junction,  and  north,  too,  presumably.  But  they  wanted  to  know  what 
to  prepay  south  of  Grand  Junction,  of  course. 

Re-cross-examination  by  Mr.  Rosenthal  : 

Q.  When  was  your  talk  with  Mr.  Page?— A.  Early  in  February, 
1898,  as  I  recall. 

Q.  Where? — A.  In  Washington. 

Q.  That  is  the  first  time  you  ever  talked  with  him  about  it?— 

4015  A.  The  first  time  I  ever  talked  with  him  about  it,  as  I  recall. 

Q.  Yes,  that  is  what  I  mean.— A.  And,  so  far  as  I  recall,  the 

only  time. 

Q.  And  you  have  told  us  now  the  substance  of  that  talk,  Mr. 

Culp  ?— A.  I  think  so. 

Q.  This  sheet,  which  you  call  a  "  division-sheet "  and  which  Bro. 
Kellogg,  for  over  four  hours,  has  been  endeavoring  to  show,  by  you, 
is  a  division-sheet,  was  issued,  then,  at  Mr.  Page's  request ;  is  that 
right? A.  The  first  one  was,  and  these  others  have  followed  right 

along. 

Q.  I  am  talking  now  about  Exhibit  651.— A.  That  is  the  first  one ; 

that  is  the  one  of  1898. 

Mr.  Kellogg.  Show  it  to  him. 

The  exhibit  was  shown  to  the  witness. 

Q.  I  understand  you  to  say  that  that  division-sheet  was  issued  at 
Mr  Page's  request?— A.  Well,  the  particular  division-sheet  which 
was  furnished  was  a  longer  one  than  that,  but  it  was  furnished  fol- 
lowing my  interview  with  him;  and  my  interview  with  him  was  m 
the  early  part  of  February,  1898.  Now,  whether  that  particular 
form— whether  it  was  on  that  kind  of  paper  or  not,  I  dont  know,  but 
I  think  not,  I  think  it  was  on  a  longer  sheet. 

Q  Well  that  is  the  one  you  find  among  your  files?  This  oiie  here 
is  Exhibit'651— A.  I  directed  the  freight  traffic  manager  to  furnish 
the  division-sheets  to  Mr.  Kellogg,  and  I  didnt  see  those  division- 
sheets  after  he  filed  them  until  to-day,  but  I  assume  that  this  is-  the 

first  one. 

4016  Q.  Now,  what  Mr.  Page  was  interested  m  was  m  the  pay- 
ment  of   freight  to  the   Southern   Railway   Company   from 
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Grand  Junction  to  points  beyond;  isnl  that  so? — A.  That  is  cer- 
tainly one  thing  he  was  interested  in. 

Q.  Well,  I  mean  so  far  as  the  subject  matter  of  this  conversation 
that  you  and  Mr.  Page  had ;  and  so  far  as  this  alleged  division-sheet 
is  concerned;  the  thing  that  the  Standard  Oil  Company  was  inter- 
ested in  was  the  rate  of  freight  that  it  should  pay  after  its  freight 
reached  Grand  Junction,  to  points  beyond  Grand  Junction ;  isnt  that 
so  ? — A.  My  understanding  is,  that  what  he  wanted  to  know  was  the 
proportion  north  and  south  of  Grand  Junction,  and  his  purpose  in 
talking  with  me  was  to  know  if  the  arrangement  by  which  he  pre- 
paid the  lines'  proportion  north  of  Grand  Junction,  and  prepaid  the 
Memphis  &  Charleston  Kailroad  south  of  Grand  Junction,  would  be 
agreeable  and  carried  on  by  the  Southern  Eailway. 

Q.  Well,  he  didnt  ship  freight  over  the  Southern  Railway  from  the 
Ohio  River  gateways  to  Grand  Junction,  did  he? — A.  I  dont  know 
just  what  points  he  did  ship  from ;  but,  so  far  as  I  knew  at  the  time, 
and  so  far  as  I  know  now,  the  Ohio  River  points  that  would  come  via 
Grand  Junction  would  be  Evansville,  or  via  Evansville  and  Cairo  or 
via  Cairo. 

Q.  The  Southern  Railway  Company  took  the  traffic  at  Grand 
Junction,  isnt  that  so? — A.  Yes,  chiefly,  and  possibly  altogether. 
There  may  have  been  some  come  via  Corinth. 

4017  Q.  But  in  the  main  ? — A.  In  the  main,  so  far  as  I  know 

Q.  In  the  main,  the  Southern  Railway  took  the  traffic  at 

Grand  Junction? — A.  Yes. 

Q.  So  in  his  negotiations  with  the  Southern  Railway,  what  he  was 
interested  in  was  the  rate  that  the  Standard  Oil  Company  would  get 
from  Grand  Junction  to  points  beyond? — A.  Well,  he  was  inter- 
ested in  what  he  would  have  to  prepay  to  the  Southern  Railway, 
from  Grand  Junction. 

Q.  From  Grand  Junction  on  to  points  beyond? — A.  Yes. 

Q.  That  is  right,  is  it  not? — A.  Well,  he  was  certainly  interested 
in  that ;  that  is  why  he  was  furnished  with  division-sheets — to  know 
what  the  proportions  were  north  and  south  of  Grand  Junction. 

Q.  Well,  if  he  shipped  over  the  Illinois  Central  to  Grand  Junction, 
from  Whiting,  or  over  the  Illinois  Central  and  the  L.  &  N.  from 
Whiting  to  Grand  Junction,  he  would  not  be  interested  in  the  South- 
ern tariff  rate  from  Evansville  or  Louisville  to  Grand  Junction, 
would  he? — A.  I  think  not,  if  I  understand  your  question  cor- 
rectly  

Q.  I  think  you  understand  it. — A.  Wliich  is,  if  the  Louisville  & 
Nashville  carried  from  Evansville  or  the  Illinois  Central  carried  by 
some  other  route  than  Grand  Junction,  he  would  not  be  interested  in 
the  proportion  north  and  south  of  Grand  Junction. 

Q.  He  would  not  be  interested  in  the  proportion  north  of  Grand 

Junction,  of  the  Southern  Railway ;  that  is  true,  isnt  it? — A.  Well,  he 

would  be  interested  in  the  proportion  north  of  Grand  Junc- 

4018  tion,  if  he  shipped  via  the  Illinois  Central  to  Cairo,  or  via  the 
Illinois  Central  to  Evansville.    But  if  the  L.  &  N.  took  it  from 

Evansville,  it  would  not  travel  through  Grand  Junction  at  all. 
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Q.  Well,  we  will  let  out  the  L.  &  N.  If  he  shipped  over  the  Illinois 
Central  from  Whiting  to  Grand  Junction,  he  would  not  be  at  all 
interested  in  the  Southern  Railway's  division  north  of  Grand  Junc- 
tion, would  he? — A.  Well,  the  Southern  Railway  wouldnt  have  any 
division  north  of  Grand  Junction,  not  accruing  to  it,  and  he  woixld 
not  be  interested  in  the  proportion  from  Evansville  to  Grand  Junc- 
tion if  the  oil  didnt  come  via  Evansville. 

Q.  Certainly  not.  So  that  part  of  this  alleged  division-sheet  show- 
ing the  Southern  Railway's  proportion  between  Evansville  and  Grand 
Junction  would  not  have  been  of  any  interest  to  him  at  all,  would  it, 
except  as  a  mere  matter  of  curiosity,  perhaps  ? — A.  Well,  I  dont  know 
about  that.  The  divisions  were  furnished  him  from  Evansville,  and 
V7itli  the  understanding  and  expectation  that  the  oil  would  come  via 
Evansville.  That  grew  out  of  the  conference  with  him — that  the  oil 
was  coming  via  Evansville. 

Q.  Now  you  say  that  he  got  this  division-sheet,  and  that  it  was 
issued  at  his  request,  so  that  he  might  know  how  much  to  pay  the 
Southern  Railway  Company  from  Grand  Junction  to  points  beyond ; 
that  is  right,  is  it  not «— A.  I  think  that  was  his  reason. 

Q.  So  a  study  of  this  division-sheet  would  enable  Mr.  Page  to  tell 
exactly  how  much  freight  he  would  have  been  called  upon  to  pay  the 
Southern  Railway,  from  Grand  Junction  to  points  beyond;  isnt  that 

so  ? A.  Provided  the  rates  from  Evansville  were  maintained. 

4019        Q.  Provided  what?— A.  The  rates   from   Evansville  were 
maintained.     It  would  not  have  been  an  indication  of  what  he 
should  prepay  the  Sotithern  Railway,  except  that  those  rates  from 
Evansville— the  tariff  rates  from  Evansville  were  maintained. 

Q.  What  is  there  on  this  sheet  that  indicates  that?  anything?— 
A   Well,  the  divisions  themselves— the  proportions  themselves. 

Q.  Do  you  think  that  indicates  it?— A.  Oh,  well,  everybody  knew 
that  the  law  required  the  tariff  rates  to  be  maintained,  and  there  are 
tariffs  showing  what  the  tariff  rates  are,  and  those  were  the  divisions 
of  the  tariff  rates.  Mr.  Page  may  have,  in  talking  with  me,  simply 
wanted  to  know  what  our  proportion  was,  but  I  took  it  then,  and 
take  it  now,  that  he  wanted  to  know  the  division  of  the  rates  both 
north  and  south  of  Grand  Junction.  -,,,,. 

Q  The  first  figure  here  in  the  second  column,  under  the  head  ot 
"  Southern  Railway,  Memphis  Division,"  is  the  figure  "  11.'"  What 
does  that  mean?— A.  That  means  that  that  is  the  proportion  of  the 

Southern  Railway,  and  here  is  the  proportion  up 

Q  The  proportion  of  the  Southern  Railway  between  what  points  ? 
— a'.  Between  Grand  Junction  and  Chattanooga,  according  to  that. 

q'  Eh? A.  Between  Grand  Junction  and  Chattanooga. 

Mr.  Miller.  I  suggest  you  ask  the  witness  what  the  "  11  "  means. 
Mr.  Kellogg.  I  have  asked  that. 

Witness.  The  "  11  "  is  the  proportion  of  the  Southern  Railway 
from  Grand  Junction. 
4020         Q.  The  "  11  "  means  cents,  does  it  not?— A.  Cents,  yes. 

Q.  Cents  per  one  hundred  pounds?— A.  Cents  per  one  hun- 
dred pounds. 
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Mr.  Miller.  Precisely  the  same  as  if  that  read  "11  cents  per  one 
hundred  pounds " ? 

Witness.  Yes,  11  cents  per  one  hundred  pounds. 

Q.  11  cents  per  one  hundred  pounds  for  freight  shipped  between' 
what  points? — A.  11  cents  per  one  hundred  pounds  is  the  proportion 
of  the  Southern  Railway  from  Grand  Junction  to  Memphis,  on  oil 
from  Evansville,  or  via  Evansville  destined  to  Alabama  City,  Ala- 
bama, that  being  a  place  near  Gadsden. 

Mr.  Miller.  What  was  the  rate  the  Southern  got  for  that  carriage? 

Witness.  They  got  11  cents  per  one  hundred  pounds  from  Grand 
Junction  to  Chattanooga. 

Mr.  Miller.  And  from  Grand  Junction  to  Alabama  City  ? 

Witness.  8  cents  per  100  pounds. 

Mr.  Miller.  8  cents  per  100  pounds  for  the  haul  ? 

Witness.  Yes  sir. 

Q.  So  that  they  got  a  total  of  19  cents  per  100  pounds? — A.  The 
Southern  Railway  and  its  connections. 

Q.  For  hauling  freight  from  Grand  Junction  to  Alabama  City  ?— 
A.  For  hauling  this  freight,  yes 

Q.  Petroleum? — A.  Via  Evansville. 

Q.  Well,  is  it  limited  to  freight  via  Evansville  ? — A.  The  divisions 
may  or  may  not  vary.     For  instance,  divisions  via  Cairo  might 

4021  have  varied  a  little ;  divisions  via  Louisville  might  have  varied 
a  little.     It  depends  upon  the  pro-rating  of  mileage  or  the  basis 

of  division. 

Q.  There  isnt  anything  on  this  sheet  which  limits  it  to  shipments 
via  Evansville,  is  there  ? — A.  Well,  it  would  apply  to  shipments  from 
Cincinnati  via  Evansville  or  Louisville,  Kentucky,  via  Evansville,  or 
Evansville. 

Q.  Now,  if  there  was  no  other  tariff  in  existence  besides  this,  then 
the  shipper  could  determine,  from  this  sheet,  Exhibit  651,  just  how 
much  to  pay  the  Southern  Railway  Company  from  Grand  Junction 
on?-^A.  Out  of  those  total  rates  from  Evansville. 

Mr.  Kellogg.  But  he  would  first  have  to  pay  the  rate  from  Evans- 
ville to  Grand  Junction? 

Witness.  Yes,  or  otherwise  those  divisions  would  not  be  applicable 
south  of  Grand  Junction. 

Q.  Well,  suppose  there  was  no  other  tariff  or  no  oth«5r  sheet  except-, 
ing  this  sheet ;  what  would  the  Southern  Railway  have  received  from 
the  Standard  Oil  Company  for  shipments  from  Grand  Junction  to 
Alabama  City?— A.  It  would  have  received  that  proportion  out  of 
those  total  rates.  Now,  if  those  total  rates  had  not  been,  charged,  or 
if  enough  had  not  been  charged  up  to  Grand  Junction,  and  the  South- 
ern Railway  knew  of  that,  it  would  have  taken  some  steps ;  it  would 
not  have  gone  along,  continuing  to  accept  those  proportions  of  the 
rates  and  done  nothing  about  it.  It  might  have  charged  enough  from 
Grand  Junction,  added  to  that  proportion  up  there,  to  maintain  the 
through  rate,  or  it  might  have  declined  to  receive  the  shipments 

4022  until  the  proportion  north  had  been  corrected  if  it  was  a  mis- 
take, or  it  might  have  charged  its  local  rate. 
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4023         J.  p.  Seabeook,  called  on  behalf  of  Petitioner,  being  duly 
sworn,  testified  as  follows: 

Direct-examination  by  Mr.  Kellogg: 
Q.  Mr.  Seabrook,  are  you  in  the  employ  of  the  Southern  Eailway 
Company? — A.  Yes  sir. 

Q.  How  long  have  you  been? — A.  Since  they  took  charge  of  the 
Memphis  &  Charleston  Railroad.  , 

Q.  In  1898  ?— A.  I  think  it  was. 

Q.  Prior  to  1898  what  company  were  you  in  the  employ  of? — A.  I 
was  in  the  employ  of  the  Memphis  &  Charleston  Eailroad. 
Q.  Agent  at  what  place? — ^A.  At  Grand  Junction,  Tennessee. 
Q.  For  how  many  years  were  you  agent  at  Grand  Junction,  Ten- 
nessee?— A.  I  was  there  from  1882  until  1907. 

Q.  Do  you  remember  of  receiving  oil  billed  from  Whiting,  Indiana, 
via  the  Chicago  &  Eastern  Illinois,  Evansville  &  Terre  Haute,  and 
lUjnois  Central,  to  Grand  Junction  ? — A.  Yes  sir,  that  oil  reached  us 
froin  Whiting  and  also  from  Delton  Junction. 
Q.  Illinois? — A.  Yes  sir. 

Q.  I  show  you  Petitioner's  Exhibit  538,  being  a  Chicago  &  Eastern 
Illinois  way-bill.  Did  you  receive  such  way-bills  as  that,  in  the  ship- 
ment of  oil? — A.  Yes  sir. 

Q.  When  you  received  those  way-bills  was  there  any  rate  of  freight 
or  amount  of  freight  stated  in  them  ? — A.  No  sir. 

Q.  Were  the  figures  "  13,"  under  "  Rate  and  Authority,"  and 
4024    "41.85"   under  "Freight,"   and   "41.85"   under  "Prepaid" 
column,  in  the  way-bills? — A.  No  sir.     The  rate  was  not  ex- 
tended, neither  was  the  amount  of  freight,  nor  the  amount  prepaid. 

Q.  Well,  what  was  said  in  relation  to  the  freight,  in  the  way-bill  ?— 
A.  It  was  marked  "  Paid." 

Q.  The  same  as  this  one  is?— A.  Yes  sir. 

Q.  Did  those  way-bills  show  the  origin  of  the  freight  at  Whit- 
ing?— A.  Yes  sir. 

Q.  And  in  other  respects  similar  to  the  one  I  show  you— Exhibit 

538?— A.  Yes  sir. 

Q.  Prior  to  1898  did  you  also  receive  freight  from  Whitmg,  which 
you  billed  out  from  Grand  Junction— I  mean  oil?— A.  Yes  sir,  we 

handled  oil  before  that.  ^   ,  ■  ,     j,         -r,- 

Q.  Over  what  line?— A.  Why,  it  reached  us,  I  think,  from  River- 
dale,  Illinois,  a  point  on  the  Illinois  Central. 
~  Q    Over  the  Illinois  Central  line?— A.  Yes  sir. 
Q.  Not  over  the  C.  &  E.  I.  and  Evansville  &  Terre  Haute?— A. 

No  sir 

Q  Can  you  tell  us  about  when  the  change  was  made  and  the  ship- 
ments made  over  the  C.  &  E.  I.  and  Evansville  &  Terre  Haute  ?-A 
Well  I  cant  state  exactly,  but  oil  had  been  moving  over  the  Chicago  & 
Eastern  Illinois,  on  that  route,  for  a  number  of  years. 

Q  Now,  did  the  Illinois  Central  bhnd-biU  the  freight,  that  is,  no 
freight  rate  stated  in  the  bill?— A.  Yes  sir. 
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Q.  And  the  C.  &  E.  I. A.  It  was  joint  billing,  you  know, 

4025  issued  by  the  Chicago  &  Eastern  Illinois 

Q.  No,  I  am  speaking  now  of  the  time  shipments  were  made 
prior  to  1898,  over  the  Illinois  Central  alone. — A.  Well  now,  let's 
see.  No  sir,  those  bills  carried  the  freight;  weight,  freight  and 
amount  of  freight. 

Mr.  RosBNTPiAL.  You  mean  that  they  were  not  blind-billed? 

Q.  That  is  away  baqk  ? — A.  Away  back,  yes  sir. 

Q.  In  the  early  days? — A.  Yes  sir. 

Q.  Are  you  sure  about  that? — A.  Yes  sir. 

Q.  Did  you  ever  see  any  rate  of  13  cents  issued  in  any  of  these 

A.  No  sir,  I  did  not. 

Q.  Well  then,  you  dont  refer  to  shipments  from  Whiting,  Indiana, 
made  to  Grand  Junction,  when  you  say  they  showed  a  rate  of 
freight? — A.  No  sir,  I  dont  refer  to  them. 

Q.  Well,  then  I  was  mistaken.  Then  after  you  commenced  the 
practice  of  re-billing  this  oil  at  Grand  Junction,  the  way-bills  showed 
no  rate  of  freight  to  Grand  Junction? — A.  No  sir,  not  the  billing 
into  Grand  Junction. 

Q.  That  is  what  I  meant. 

Mr.  Rosenthal.  Wait  a  minute.  Mr.  Gulp,  in  making  your  search 
that  you  agreed  to  make,  I  would  like  to  have  you  search  for  similar 
division-sheets  or  tariffs  prior  to  1898. 

Mr.  CuLp.  I  dont  think  I  can  find  those  at  all — or  get  them.  I 
have  endeavored  to  look  them  up.     I  cant  find  those.     The  Southern 

Railway  took  charge  of  that  road  March  1,  1898 

Mr.  Rosenthal.  Took  charge  of  what  road  ? 

4026  Mr.  Gulp.  The  Memphis  &  Charleston  road. 
Mr.  Rosenthal.  Where  is  that  road? 

Mr.  Gulp.  From  Grand  Junction  to 

Mr.  Rosenthal.  ^Vhere  are  the  old  Memphis  &  Charleston  files? 

Mr.  Gulp.  Some  of  them  were  brought  to  Washington,  and  I  think 
some  of  them  are  in  Memphis.  But  I  have  asked  for  the  old  division- 
sheets  and  I  have  not  been  able  to  find  them  at  all. 

Q.  Then  I  understand  you  that  during  all  these  years  since  you 
instituted  that  re-billing  at  Grand  Junction,  the  way-bills  of  the 
freight  showed  no  rate  of  freight? — A.  That  is  a  fact,  sir. 

Q.  Did  you  know  that  that  oil  had  paid  a  rate  of  13  cents  to  Grand 
Junction? — A.  No  sir. 

Q.  Did  you  ever  see  the  tariff  which  I  showed  you,  Exhibit  533 
(at  least.  Exhibit  533  is  a  copy  of  it)  showing  a  rate  of  13  cents  to 
Grand  Junction,  from  Whiting,  Indiana  ? — A.  No  sir,  I  never  saw  it. 

Q.  Or  any  similar  tariff? — A.  No  sir. 

Q.  Never  in  your  office? — A.  No  sir. 

Q.  Did  you  ever  see  any  Illinois  Central  13-cent  tariff? — A.  No 
sir,  I  never  did. 

Q.  Did  you  know  that  any  of  that  oil  had  paid  a  13-cent  rate? — A. 
No  sir,  I  did  not. 
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Q.  I  show  you  Petitioner's  Exhibit  542,  which  purports  to  be  a 
way-bill  of  oil  from  Grand  Junction  to  Chattanooga,  Tennessee.  Is 
that  a  copy  of  a  way-bill  such  as  you  issued  for  the  re-billing  of  the 

oil  at  Grand  Junction? — A.  Yes  sir,  that  looks  like  it. 
4027         Q.  Those  way-bills  that  you  issued,  did  they  show  the  origin 
of  the  freight  ? — A.  Yes  sir. 

Q.  To  be  Whiting,  Indiana  ? — A.  Yes  sir. 

Q.  And  they  showed  the  destination,  either  on  the  Southern  Rail- 
way or  its  connections  beyond? — A.  Yes  sir,  showed  final  destination. 

Q.  And  each  one  showed  the  proportion  of  the  rate  to  be  paid  to 
the  Southern  Railway  and  its  connections  beyond  Grand  Junction  ? — 
A.  The  billing  from  Grand  Junction  showed 

Mr.  MiLLEK.  Well,  Let's  see  what  it  did  show.  Have  you  got  one 
there  ? 

Mr.  Kellogg.  Yes  sir. 

Mr.  Miller.  Well,  just  read  it  in— if  you  are  going  to  prove  it  by 
wholesale,  and  ask  him 

Mr.  Kellogg.  Well,  Mr.  Miller,  if  you  had  been  here  you  would 
know  it  had  been  proved  over  and  over  again.  I  was  just  calling  his 
attention  to  it.     I  am  not  supposed  to  educate  you  and  everybody 

else. 

Mr.  Miller.  Well,  it  is  not  necessary,  is  it  ? 

Mr.  Kellogg.  Well,  do  you  object? 

Mr.  Miller.  I  object  to  your  stating  a  conclusion  in  your  question. 
I  was  not  objecting  to  your  showing  that  they  were  all  of  like  form,  if 
you  will  only  show  what  one  was,  without  giving  your  conclusion  or 
interpretation  of  it.  ,  ,  -= 

Witness.  We  intended  to  show  the  rate,  the  through  rate,  from 

Evansville,  on  this  billing,  with  the  divisions  to  final  destina- 

4028    tion.     Sometimes,  though,  the  clerk  would  just  simply  show 

the  amount  from  Grand  Junction  on,  you  know,  and  probably 

leave  the  rate  to  Grand  Junction  off  the  way-bill;  but  it  was  our 

intention  to  show  the  through  rate,  from  Evansville  to  destination. 

Q.  Did  the  way-bill  show  the  divisions  from  Grand  Junction  on— 
thatatleast?— A.  Yessir.  ^    .,    ,  ^        -,  t 

Q.  On  whose  orders  did  you  re-bill  these  cars  of  oil  at  Grand  Junc- 
tion'*—A.  Do  you  mean  by  whose  authority  we  used  the  rate  ? 

Q.'  No.— A.  Or  by  whose  authority  we  shipped  and  re-shipped 

them?  ,      ,  ^.,  „ 

Q    Yes  —A.  By  order  of  the  Standard  Oil  Company. 

Q  From  whom  did  you  get  your  instructions  during  these  years?— 
A   We  got  them  from  Mr.  Van  Overbeke;  Charles  Van  Overbeke. 

■q  -yyho  was  he?— A.  He  was  a  gentleman  connected  with  the 
Standard  Oil  Company,  stationed  at  Cincinnati. 

Q  Now  describe  just  how  that  was  done— whether  the  way-bill 
which  you  received  from  the  C.  &  E.  I.  road,  billing  the  freight  to 
Grand  Junction,  showed  the  final  destination,  and  how  and  from 
whom  you  got  the  orders  to  bill  it  to  final  destination.    Explain  just 
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now  it  was  done. — A.  Why,  the  billing  in  to  Grand  Junction  simply 
showed  Grand  Junction  as  destination,  "  for  beyond." 

Q.  Go  ahead. — A.  And  we  received  instruction  as  to  the  reconsign- 
ment  of  that  oil  from  Mr.  Van  Overbeke,  and  we  billed  it  according 
to  his  instructions. 

Q.  How  did  you  receive  those  orders? — A.  They  came  to  us  by 
United  States  mail. 

4029  Q.  From  Cincinnati,  did  you  say? — A.  Yes  sir. 

Q.  In  what  form — a  letter  of  directions  ? — A.  Yes  sir,  in  the 
form  of  a  short  letter.  He  would  just  state  that  such  and  such  a 
car 

Mr.  Miller.  Just  a  moment. 

Q.  Go  ahead. — A.  He  would  instruct  us  to  re-consign  such  and 
such  a  car  number  of  oil  to  such  and  such  a  party  at  such  and  such  a 
place. 

Q.  Well  now,  with  reference  to  the  time  that  the  car  would  arrive 
at  Grand  Junction,  about  when  would  you,  ordinarily,  receive  those 
instructions? — A.  Why,  frequently  we  would  have  the  instructions 
two  days  in  advance  of  the  arrival  of  the  oil. 

Q.  How  was  it  usually? — A.  Why,  we  would  most  always  be  ad- 
vised before  the  oil  reached  us,  as  to  the  destination  of  it. 

Q.  Have  jou  any  of  those  original  instructions? — A.  No  sir,  I 
havent  any  of  them. 

Q.  What  became  of  them  ? — A.  Why,  we  destroyed  a  good  many  of 
them,  just  in  the  usual  course  of  business,  when  they  would  become 
out  of  date,  or  aft«r  we  had  kept  them  as  long  as  we  kept  such  corre- 
spondence. 

Q.  Did  these  come  on  a  Standard  Oil  letter -head,  or  were  they 
signed  by  the  Standard  Oil  Company,  or  how  ? — A.  No  sir,  they  came 
on  a  plain  sheet  of  paper,  about  half  letter  size. 

Q.  Signed  by  whom?— A.  "  C.  V.  O." 

Q.  "  C.  V.  O."  ?— A.  Yes  sir. 

Q.  That  is  the  only  indication  there  was  ? — A.  Yes,  sir. 

4030  Q.  About  how  long  did  it  usually  take  for  a  car  of  oil  to 
come  from  Whiting  to  Grand  Junction,  if  you  know? — A. 

Well,  about  three  days,  sir ;  two,  two  and  a  half  or  three  days,  some- 
thing like  that. 

Q.  I  show  you  a  division-sheet  in  evidence,  petitioner's  Exhibit  532. 
This  being  a  copy,  I  will  show  you  the  original.  During  the  time  this 
division-sheet  was  in  force,  at  what  rate  did  you  bill  the  oil  from 
Grand  Junction  to  destinations  on  the  Southern  Railway  or  its  con- 
nections?— A.  ^Vhy,  we  billed  it  at  the  proportional  rate  of  the 
Evansville  rate.  We  billed  it  at  the  amount  that  was  allowed  south 
of  Grand  Junction,  or  southeast,  you  know,  of  the  Evansville  rate. 

Mr.  Milleb.  I  object  to  the  question.  If  the  witness  has  the  paper 
before  him,  I  think  he  should  state  the  figures  on  the  paper,  and  they 
show  for  themselves. 

Mr.  Kellogg.  I  have  not  asked  him  for  the  figures  on  the  paper. 

Mr.  MiLLEE.  The  objection  is,  that  the  witness  is  merely  stating  a 
conclusion,  while  the  paper  is  before  him. 
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Q.  Go  on  and  finish  your  answer. 

The  last  question  and  answer  were  read. 

Witness.  To  destination. 

Mr.  Mii-LEE.  I  move  to  strike  out  so  much  of  the  answer  as  says  that 
they  billed  it  at  the  proportion  of  the  Evansville  rate,  as  stating  a 
mere  conclusion. 

Q.  Now,  will  you  take,  in  the  first  place — suppose  a  shipment  was 
going  to  Abbeville,  South  Carolina A.  Yes  sir. 

4031  Q.  From  Grand  Junction  on,  you  would  bill  it  at  what 
rate? — A.  Well,   the   rough   rate  from   Evansville  to   Abbe- 
ville, South  Carolina,  is  49^  cents 

Mr.  Miller.  I  object  to  that,  and  move  to  strike  it  out,  as  not 
responsive. 

Q.  Now  go  on  and  complete  the  answer. — A.  Well,  the  amount 
allowed,  up  to  Grand  Junction,  from  Evansville,  would  be  8.1  cents 
per  hundred  pounds.  We  would  subtract  that  from  the  through  rate 
of  49.5,  and  would  allow  the  Southern  Railway,  from  Grand  Junc- 
tion to  Chattanooga,  6.4  cents  per  hundred  on  the  weight,  whatever 
it  was,  and  the  Southern  Railway  to  Atlanta,  from  Chattanooga, 
would  get  6  cents ;  that  would  leave  29  cents  beyond  Atlanta,  between 
Atlanta  and  Abbeville,  South  Carolina,  making  the  rate  49i  cents, 
less  8  cents  that  was  charged  north  of  us. 

Q.  Now,  is  that  the  way  you  billed  all  of  the  oil  shipped  out  during 
the  last  ten  years,  that  came  from  Whiting  to  Grand  Junction  and 
that  was  billed  out  by  your  line  ? — A.  Yes  sir. 

Q.  You  always  deducted  the  proportion  north  of  Grand  Junction, 
between  Evansville  and  Grand  Junction?— A.  Yes  sir,  we  intended 
to  do  that  on  all  billing. 

Q.  What  was  about  the  volume  of  traffic?— A.  It  would  average 
115  to  120  cars  a  month,  I  suppose,  sir. 

Q.  Did  you  collect  the  freight  from  Grand  Junction  to  destina- 
tion— A.  No  sir. 

4032  Q.  Wliat  did  you  do  with  the  bills  for  the  freight?— A.  We 
prepared  a  statement  every  ten  days,  and  sent  the  original 

to  Mr.  VanOverbeke,  showing  the  amount  of  business  handled, 
the  number  of  cars,  and  the  amount  of  freig:ht  due  on  it,  and  sent  a 
copy  to  the  auditor,  with  what  we  call  a  relief  remittance,  and  took 
credit  for  it  in  my  account ;  and  that  is  all  we  had  to  do  with  it. 

Q.  Did  you  know,  during  any  of  this  time,  that  this  oil  had  not 
paid  the  division  of  the  rate  shown  on  these  division-sheets,  between 
Evansville  and  Grand  Junction  ? 

Mr.  Rosenthal.  I  object  to  the  question,  upon  the  ground  that  it 
is  wholly  immaterial  whether  the  witness  knew  it  or  not. 

A.  No  sir  I  didnt  know  what  had  been  collected  on  it. 

Q.  During  this  time  did  any  other  freight  come  to  Grand  Junc- 
tion to  be  re-billed,  that  was  blind-billed  to  Grand  Junction  ?— A.  No 
sir. 
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Q.  Do  you  know  of  any  shipments  other  than  of  oil  that  came  to 
Grand  Junction,  during  this  time,  blind-billed? — A.  No  sir. 

Q.  The  custom,  then,  as  to  all  freight,  was  for  the  billing  to  state 
the  freight  ? — A.  Yes  sir. 

Q.  Except  this  oil? — A.  Yes  sir. 

Q.  Did  you  have  any  other  shipments  of  freight  from  Grand 
Junction  out,  on  wliich  you  collected  in  the  same  way  as  this  ? — A.  No 
sir. 

Q.  What  was  the  usual  way  of  collecting? — A.  We  extended  the 

freight  and  charges  on  the  bill  that  accompanied  the  shipment,  and 

the  agent  at  destination  collected  generally,  unless  it  was  a  pre- 

4033  paid  shipment;  and  in  that  case  the  way  bill  carried  the  pre- 
pay, and  the  agent  at  destination  delivered  without  making 

any  collection. 

Q.  That  is,  you  mean  the  freight  from  origin  to  destination  was 
prepaid  ? — A.  Yes  sir,  and  the  way-bill  showed  it. 

Q.  Now,  Grand  Junction  is  a  junction  between  the  Southern  Eail- 
way  ( former Ij^  the  Memphis  &  Charleston)  and  the  Illinois  Central, 
is  it  not  ? — A.  Yes  sir. 

Q.  How  big  a  place  is  it? — A.  There  are  about  400  people  there. 

Q.  Away  in  the  southern  part  of  Tennessee? — A.  Yes  sir. 

Q.  Did  you  receive  any  other  freight  of  any  substantial  amount, 
over  that  route  of  the  C.  &  E.  I.  road,  the  Evansville  &.Terre  Haute 
and  the  Illinois  Central,  to  Grand  Junction,  from  Chicago,  or  nearby 
Chicago  points,  except  oil? — A.  Nothing  but  oil.  There  might  have 
been  occasionally  a  car  of  some  kind  of  freight. 

Q.  Generally  speaking,  nothing  but  oil? — A.  Nothing  but  oil,  no 
sir. 

Q.  What  was  the  usual  route  from  Chicago  through  Grand  Junc- 
tion ? — A.  Direct,  right  over  the  Illinois  Central. 

Q.  The  Illinois  Central  line  reaching  from  Chicago  to  Grand 
Junction? — A.  Yes  sir. 

Q.  That  115  or  120  cars  a  month  has  been  the  volume  of  business 
during  all  these  years  since  1898,  has  it? — A.  Yes.  Some  months  we 
would  receive  more,  and  some  less;  but  I  think  it  would  average 
about  115  or  120  cars. 

Q.  About  what  percentage  of  the  traffic  was  that,  going  through 
Grand  Junction,  that  is,  coming  from  the  North  and  billed 

4034  out  to  the  East  or  South,  over  all  lines? — A.  It  represented 
about  fifty  percent,  I  expect,  of  carload  freight. 

Q.  And  the  balance  came  over  other  lines  than  the  C.  &  E.  I.  and 
Terre  Haute? — A.  Came  in  direct  over  the  I.  C. 

Q.  You  say  "about  fifty  percent."  Do  you  mean  of  all  the  traffic 
that  came  from  the  North  and  went  out  that  way? — A.  Yes  sir.  I 
dont  suppose  we  handled  over  250  cars  a  month,  probably,  going  to 
the  Southern  Railway,  and  the  oil  was  probably  fifty  percent  of  what 
we  handled. 

Q.  That  is  your  best  recollection  ? — A.  Yes  sir. 
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Cross-examination  by  Mr.  Rosenthal: 
Q.  Then,  about  one-half  of  all  the  freight  business  that  you  handled 
at  Grand  Junction,  represented  traffic  in  oil?— A.  Yes  sir,  that  is, 
going  to  the  Southern  Railway. 

Q.  That  is  what  I  mean. — A.  Yes  sir. 

Q.  Did  you  have  any  other  shipper  of  any  other  commodity,  of 
any  consequence  at  all  ? — A.  Why,  no  one  shipper,  sir. 
Q.  What? — A.  No  single  shipper. 
Q.  That  is  what  I  mean — whether  there  was  any   other   single 

shipper A.  No  sir. 

Q.  That  came  anywhere  near  shipping  in  the  large  quantities  that 
the  Standard  did. — A.  No,  sir. 

Q.  I  dont  suppose,  as  a  matter  of  fact,  that  there  was  any  other 
one  shipper  that  shipped  one-twentieth  as  much  as  the  Standard? — 

A.  No  sir,  you  are  right  about  that. 
4035         Q.  Or  one-fiftieth  as  much? — A.  No  sir. 

Q.  Now,  I  dont  suppose  there  was  any  shipper  of  any 
other  commodity,  either,  that  re-consigned  its  freight  from  Grand 
Junction  to  points  beyond  ?— A.  No  sir,  the  Standard  Oil  Company 
were  the  only  shippers  that  did  that. 

Q.  So,  to  begin  with,  the  Standard  Oil  Company  shipped  about 
fifty  p,er  cent  of  the  traffic  that  the  Southern  Railway  Company  got 
from  Grand  Junction?— A.  Yes,  sir. 

Q.  And  it  was  the  only  Grand  Junction  shipper  whose  freight  was 
re-consigned  at  that  point?— A.  That  was  all,  yes,  sir. 
Q.  Is  that  right?— A.  Yes  sir. 

Q.  Now,  did  you  have  any  assistance  ?— A.  Oh,  yes  sir,  I  had. 
Q.  Where  you  were  there?— A.  Yes  sir. 
Q.  Eh?— A.  Yes  sir,  I  had  help  in  the  office  there. 
Q   And  had  you  collected  the  freight  from  the  Standard  Oil  Com- 
pany, covering  its  monthly  shipments,  it  would  have  aggregated  a 
very  large  sum  of  money,  wouldnt  it?— A.  Why,  I  didnt  collect  the 
money,  you  understand. 

Q.  Well,  it  would  have  aggregated  a  large  sum  of  money?— A. 
Yes  sir,  it  was  a  large  amount.  i  t       i- 

Q.  And  that  was  the  only  shipper  shipping  from  Grand  Junction 
whose  shipments  would  have  aggregated  a  large  sum  of  money  <— 
A.  Yes  sir— any  one  shipper.  ,i     ,    ^,  a- 

Q  And  those  payments,  therefore,  were  made  directly  to  the  audi- 
tor's office?— A.  I  presume  they  were,  sir.  I  dont  know  how  they 
were  handled  after  I  sent  in  the  statement. 

Q.  You  sent  in  the  statement  ?— A.  Yes  sir,  I  sent  the  state- 
4036     ment  to  the  Standard  Oil  Company. 

Q.  And  also  a  statement A.  Also  a  copy  of  it  to  our 

auditing  department.  i     j  r\i  n 

Q   And  your  assumption  was,  then,  that  the  Standard  Oil  Com- 
pany paid  the  bill  directly  to  your  general  auditor's  office?— A.  Yes 
sir,  that  is  the  way  I  understood  it. 
Q.  Located  where?— A.  Here. 
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Q.  Located  at  Washington? — A.  Yes  sir. 

Q.  In  making  your  collections,  your  ordinary  freight  collections, 
what  did  you  do  with  the  money  ? — ^A.  Why,  I  remitted  to  a  certain 
depository  that  the  railroad  company  instructed  me  to. 

Q.  Where?  at  Memphis? — A.  Yes  sir,  I  sent  my  remittances  to 
Memphis. 

Q.  What? — A.  Yes  sir,  to  Memphis,  I  sent  mine,  that  I  collected. 

Q.  That  is,  you  sent  your  checks  or  your  cash  ? — A.  I  sent  my  cash 
to  Memphis,  yes  sir. 

Q.  What  did  you  do  with  the  checks? — A.  If  I  take  any  checks 
in  the  transaction  of  business,  why,  I  endorse  them  to  the  Union 
Planters  Bank  at  Memphis,  and  send  them  right  in  there  with  my 
remittance. 

Q.  How  do  you  send  that  down  to  Memphis? — A.  By  express. 

Q.  So  it  was  a  matter  of  considerable  convenience  to  you  that  you 
were  relieved  of  the  burden  of  making  the  Standard  Oil  collections; 
isnt  that  so  ? — A.  Yes  sir,  I  was  very  glad  of  it. 

4037  Q.  And  it  also  saved  expense,  I  suppose,  didnt  it,  as  well 
as  trouble  and  annoyance  ? — A.  It  saved  some  trouble ;  I  dont 

know  as  it  was  any  expense. 

Q.  Express  charges  ?— A.  No  charges  on  it ;  it  goes  dead-head. 

Q.  Now,  prior  to  the  time  that  the  shipments  came  from  Whiting 
over  the  C.  &  E.  I.  to  Evansville,  and  from  Evansville  over  the 
Illinois  Central  to  Grand  Junction,  the  Standard  Oil  Company 
had  shipped  its  oil  direct  from  Whiting  to  Grand  Junction  over  the 
Illinois  Central,  had  it  not? — A.  Yes  sir;  it  has  been  done,  yes  sir. 

Q.  And  aboiit  when  was  it  that  it  changed  and  begun  shipping  in 
part  over  the  C.  &  E.  I.,  and  in  part  over  the  Illinois  Central,  in  the 
way  that  I  have  just  described  ?— A.  I  think  it  must  have  been  twelve 
or  thirteen  years  ago,  sir. 

Q.  About  1898,  wasnt  it?— A.  Well,  I  dont  recollect  exactly,  but 
I  know  it  has  been  moving  by  way  of  Evansville  for  a  number  of 
years.     I  dont  just  remember  when. 

Q.  How  long  have  you  been  there  as  agent  at  Grand  Junction  ?— 
A.  I  have  been  there  since  1882,  sir;  June  15,  1882,  until  August  20, 
1907. 

Q.  During  the  period  of  time  from  about  1890  or  1891,  down  to 
1896,  1897  or  1898  (which  is  about  the  period  of  time  that  I  am  ad- 
vised shipments  were  made  over  the  Illinois  Central  direct  from 
Whiting,  right  straight  through  to  Grand  Junction)  the  rate  then 
was  13  cents,  was  it  not,  from  Whiting  to  Grand  Junction,  as  shown 
by  the  way-bills? — A.  I  dont  remember  whether  the  rate  was 

4038  shown  on.  that  billing  or  not,  sir;  I  dont  remember     about 
that. 

Q.  Well,  I  understood  you  to  say,  in  reply  to  Mr.  Kellogg's  ques- 
tions, that,  in  the  early  days,  the  rate  of  13  cents  was  shown  on  the 
way-bills,  when  the  freight  was  shipped  over  the  Illinois  Central  all 
the  way?— A.  No  sir— I  didnt  intend  to  say  that,  if  I  did.  I  dont 
remember. 
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Q.  You  mean  that  you  dont  remember  whether  it  was  shown  or 
whether  it  was  not? — A.  No  sir,  I  dont  remember  whether  it  was 
shown  or  not.  I  remember,  a  long  time  ago,  that  that  oil  moved 
to  Memphis,  billed  just  as  any  other  shipment.  It  was  only  in  the 
last 

Q.  What  do  you  mean  by  that — "  billed  just  as  any  other  ship- 
ment "  ? — A.  Why,  showing  the  rate,  freight  and  charges  on  the 
way-bill. 

Q.  From  Eiverdale,  Illinois A.  Yes  sir. 

Q.  To  Grand  Junction? — A.  To  Grand  Junction,  yes  sir;  and 
showing  Memphis  as  destination. 

Q.  The  rate  was  shown  on  those  way-bills? — A.  Yes  sir,  the  rate 
was' shown. 

Q.  From  Riverdale  to  Grand  Junction? — A.  I  forget  whether  it 
was  15,  17  or  18  cents;  I  dont  remember  what  it  was. 

Q.  Well,  the  route  from  Riverdale  to  Grand  Junction  was  the 
Illinois  Central  route,  was  it  not? — A.  Yes  sir. 

Q.  That  meant  that  it  traveled  all  the  way  from  Riverdale,  Illi- 
nois,   (which  is  close  to  Whiting),  clear  through  to  Grand 

4039  Junction,  over  the  Illinois  Central? — A.  Yes  sir. 

Q.  Isnt  that  so? — A.  Yes  sir. 

Q.  Now,  dont  you  know  that  during  that  period  of  time  the  rate 
was  13  cents? — A.  No  sir,  I  do  not. 

Q.  Between  Riverdale  and  Grand  Junction?— A.  I  dont  remember 
what  the  rate  was. 

Q.  Were  you  not  the  joint  agent  of  thfe  Illinois  Central  and  the 
Southern? — A.  Yes  sir. 

Q.  At  that  time? — A.  Yes  sir. 

Q.  And  all  that  you  remember  is,  that  during  the  time  that  freight 
was  carried  from  Riverdale  to  Grand  Junction,  the  rate,  whatever  it 
was,  whether  13  cents  or  some  other  figure,  was  shown  on  the  way- 
bill?— A.  Yes  sir,  it  was. 

Q.  In  other  words,  there  was  no  blind-billing  of  freight,  durmg 
that  period  of  time,  when  it  was  shipped  entirely  over  the  Illinois 
Central?— A.  Well,  they  may  have  handled  some  shipments  from 
Riverdale,  billed  blind-billing;  I  dont  remember  about  that. 

Q.  You  dont  remember  of  any? — A.  No  sir. 

Q.  Are  you  able  now  to  fix.  with  any  degree  of  accuracy,  when  the 
change  was  made  from  Whiting  to  Evansville  ?— A.  From  Riverdale, 

you  mean,  to 

Q.  From  Riverdale;  instead  of  shipping  directly  over  the  Illinois 
Central,  shipping  in  part  over  the  C.  &  E.  I.— A.  I  think  it  has  been 
10  or  12  years,  sir. 

Q.  Now,  in  those  early  days,  when  the  shipments  were  made  en- 
tirely over  the  Illinois  Central,  did  you  collect  the  freight?— 

4040  A.  No  sir. 

Q.  So,  in  those  days,  when  the  shipments  were  made  over 
the  Illinois  Central,  and  the  rate  was  named  in  the  way-bill,  the 
Standard  Oil  Company  then  paid  its  freight  to  the  General  Auditor's 
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office  of  the  Illinois  Central,  at  Chicago,  isnt  that  so? — A.  Well,  I 
dont  know  about  that. 

Q.  They  didnt  pay  you  ? — A.  No  sir,  they  didnt  pay  me. 

Q.  It  came  prepaid? — A.  It  came  prepaid. 

Q.  And  how,  in  those  days,  did  the  Standard  Oil  Company  pay  the 
Southern  Kailway  Company? — A.  Why,  the  billing  allowed  the 
Southern  their  proportion. 

Q.  Did  the  Standard  Oil  Company,  in  those  early  days,  pay  you 
the  freight  for  the  Southern  ? — A.  No  sir,  the  Standard  Oil  Company 
didnt  pay  me.     I  collected  as  the  agent. 

Q.  The  freight  was  prepaid,  was  it  not? — A.  The  shipment  was 
marked  prepaid,  and,  as  the  agent  for  the  Illinois  Central,  I  paid  the 
Southern  what  was  accruing  to  them  on  that  shipment. 

Q.  So,  as  the  agent  for  the  Illinois  Central,  you  paid  yourself  as 
agent  for  the  Southern? — A.  Yes  sir. 

Q.  What  did  you  pay  yourself  ?  cash  ? — A.  Why,  no  sir. 

Q.  What?--A.  I  drew  a  draft. 

Q.  That  was  simply  a  matter  of  book-keeping,  then,  wasnt  it? — A. 
We  would  prepare  a  settlement  account,  you  know,  each  week,  four 
times  a  month,  and  draw  a  draft  for  the  balance  that  might  be  due 
either  company. 

Q.  Draw  a  draft  on  whom  ? — A.  On  the  treasurer  of  the  respective 
lines ;  either  the  treasurer  of  the  Southern  Eailway  or  the  treasurer  of 

the  Illinois  Central. 
4041  Q.  Well,  do  you  meai:  by  that,  freight  was  only  prepaid 
from  Riverdale  to  Grand  Junction? — A.  No  sir;  at  that  time 
we  handled  very  little  of  that  oil  going  east  of  Grand  Junction.  It 
most  all  went  to  Memphis,  and  the  way-bill  carried  the  amount  of 
prepay  that  was  due  the  Southern  Railway  from  Grand  Junction  to 
Memphis. 

Q.  The  way-bill — what  ? — A.  I  say  the  way-bill  carried  the  amount 
of  pre-pay  that  would  go  to  the  Southern  Railway  from  Grand  Junc- 
tion to  Memphis. 

Q.  Or  from  Grand  Junction  to  any  other  point  beyond? — A.  Yes 
sir,  it  did. 

Q.  The  way-bill  carried  the  amount  of  pre-pay  ? — A.  Yes  sir. 

Q.  Now,  just  what  did  that  mean? — A.  It  means  that  as  agent 
at  Grand  Junction,  if  I  make  a  bill  on  a  shipment  going  to  Tampa, 
Florida,  and  it  is  prepaid,  I  will  extend  on  that  way-bill  Southern 
Railway  freight  $50,  maybe,  and  out  in  this  other  column  here,  I  will 
say  "  Prepaid  $100."  Well,  we  take  up  that  bill,  you  know ;  the  for- 
warding agent  is  debited  with  $100 ;  the  agent  down  there  where  the 
transfer  is  made  pays  the  other  road  the  $50,  you  know;  he  takes 
credit  for  the  $100  and  pays  the  other  road  and  charges  himself  with 
$50  and  takes  credit  for  $100  and  pays  the  other  $50  to  the  other  road. 
It  shows  on  the  bill. 

Q.  Let  me  see  if  I  follow  you  on  that. — The  freight  on  each  car 
from  Chicago  to  Tampa,  Florida,  was  $100. — A.  Say  it  was. 

Q.  Yes,   as  an  illustration. — A.  Yes. 
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Q.  And  the  freight  from  Chicago  to  Grand  Junction  was  $50. — 
A.  $50. 
4042         Q.  And  from  Grand  Junction  to  Tampa  was  $50. — A.  Yes. 
Q.  And  the  shipper  at  Chicago  prepaid  tlie  Illinois  Central 
$100.— A.  $100,  yes  sir. 

Q.  And  then  what  would  you  do,  as  the  agent  at  Grand  Junc- 
tion?— A.  I  would  take  up  that  way-bill  in  my  account  at  $50.  I 
would  debit  myself  $50  with  that  way-bill ;  on  the  other  hand  I  would 
take  credit  for  $100.  That  would  leave  me  $50  ahead.  I  would  take 
that  $50  and  I  would  give  it  to  the  Southern  Railway ;  carry  the  ship- 
ment from  Grand  Junction  to  destination. 

Q.  During  the  years  when  the  freight  Avas  being  shipped  from 
Chicago  or  Riverdale  or  Whiting  (that  all  means  the  same)  to  Grand 
Junction  over  the  Illinois  Central,  where  did  you  get  the  Southern 
rate  for  points  beyond  Grand  Junction — from  what  tariff? — A.  Well, 
I  couldnt  tell  you,  sir. 

Q.  What  ? — A.  I  couldnt  tell  you,  not  from  memory.  We  had  the 
rate  and  the  tariffs  and  applied  them. 

Q.  What?— A.  We  had  the  tariffs,  I  say,  that  were  applicable  at 
that  time,  and  used  them. 

Q.  Did  you  have  division-sheets? — A.  Yes  sir. 
Q.  And  did  you  use  those  division-sheets  in  arriving  at  the  pro- 
portion that  the  Southern  was  entitled  to  for  a  shipment  from  Grand 
Junction  beyond?— A.  Yes  sir;  we,  of  course,  used  the  division-sheet 
in  connection  with  the  tariff. 

Q.  Have  you  any  distinct  recollection  of  using  the  division-sheets 
in  connection  with  those  shipments  from  Grand  Junction  beyond  ?— 
A.  I  dont  remember  any  particular  division-sheet,  no  sir. 

Q.  Do  you  remember  any  particular  tariff  ?— A.  No  sir.  _ 
4043  Q.  Isnt  it  true  that  you  always  used  simply  the  division- 
sheet?— A.  What  is  that? 
Q.  Isnt  it  true  that  what  you  used  was  the  division-sheet,  m  figur- 
ing the  Southern's  freight  from  Grand  Junction  to  points  beyond?— 
A.  No  sir.  When  we  have  a  shipment  of  freight  we  go  to  the  tariff, 
and  if  it  states  the  rate  in  one  amount  (as  it  usually  does)  we  then 
turn  to  our  percentage,  or  division  of  the  rate.  If  it  is  worked  out 
for  us  by  the  general  freight  department,  why,  we  do  not  have  to 
apply  the  percentages.  If  the  rate  is  worked  out  and  the  division 
shown,  why,  then  we  take  the  percentages  and  divide  the  rate  our- 

sgIvgs 
Q.  bid  you  hear  Mr.  Culp  testify?— A.  Yes  sir 
Q.  Have  you  seen  this  government  Exhibit,  651?— A.  I  dont  know, 

sir,  whether  I  have  or  not.  ,,     t^  -, , 

Mr  Rosenthal.  Will  you  show  that  to  him,  Mr.  Durand? 
Mr"  Durand  handed  the  Exhibit  to  the  witness. 
Q.  Have  you  ever  seen  that  before?— A.  Well,  sir,  I  couldnt  tell 

^^Q.  Or  any  sheet  like  it?— A.  Why,  yes  sir,  I  have  seen  sheets  that 
look  like  it. 
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Q.  Did  you  as  agent  at  Grand  Junction  make  up  bills  against  the 
Standard  Oil  Company? — A.  Yes  sir. 

Q.  For  shipments  for  points  beyond  Grand  Junction? — A.  Yes  sir. 

Q.  You  did  that  as  late  as  1907,  when  you  discontinued? — A.  I 
dont  know  whether  it  was  1906  or  190T. 

Q.  You  discontinued  about  that  time? — A.  Yes  sir,  we  discon- 
tinued. 
4044        Q.  Well,  say  1900  to  1906  did  you  make  up  bills  against  the 
Standard  Oil  Company,  as  the  agent  of  the  Southern  for  ship- 
ments beyond  Grand  Junction  ? — A.  I  would  make  the  statement  from 
the  copy  of  the  way-bill  that  accompanied  the  car  to  its  destination. 

Q.  The  way-bill,  if  it  was  blind-billed,  would  simply  give  you  the 
destination  and  the  points  beyond  Grand  Junction,  would  it  not?— 
A.  "Well,  you  have  got  that  wrong. 

Q.  That  is  very  possible. — A.  The  blind-billing  into  Grand  Junc- 
tion didnt  show  any  destination  at  all. 

Q.  Didnt,  show  any  destination? — No  sir. 

Q-  You  got  the  order  from  Mr.  Van  Overbeke? — A.  My  statement 
against  the  Standard  Oil  Company  was  made  from  the  Southern 
billing  and  not  from  the  Illinois  Central  billing. 

Q.  That  is  just  exactly  what  I  am  asking  you  about;  so  I  havent 
got  it  wrong. — A.  You  didnt  state  it  that  way,  though. 

Q.  Now  in  making  up  your  billing A.  Billing  or  statement— 

which  ? 

Q.  "Wait  a  minute.  Let  us  see  if  we  cant  get  together  somewhere 
along  the  line.  In  making  up  your  bill  against  the  Standard  Oil 
Company,  as  the  agent  of  the  Southern  Eailway,  for  shipments  made 
by  the  Standard  Oil  Company,  from  Grand  Junction  to  points  be- 
yond, what  did  you  use  in  making  up  the  bill?— A.  "What  did  I  use? 
You  mean  what  rate  or  what  amount  ? 

Q.  I  mean,  first,  what  way-bills,  if  any. — A.  "When  we  had  a  ship- 
ment going  beyond  Grand  Junction,  the  first  thing  that  was  done  was 
to  get  out  a  blank  way-bill. 

Q.  That  is,  you  would  make  up  a  way-bill  as  agent  of  the  Southern 
Railroad  ? — A.  Yes  sir. 
4045         Q.  For  that  shipment?— A.  For  that  shipment. 

Q.  From    Grand    Junction    to    Atlanta,    Georgia,    if    you 
please. — A.  Yes  sir. 

Q.  In  that  way-bill  you  would  show  what?— A.  It  would  show 
where  that  shipment  was  from ;  it  would  show  to  whom  it  was  going; 
it  would  show  what 

Q.  Well,  would  it  show  that  it  was  from  Grand  Junction  ?— A.  It 
would  show  that  it  was  billed  from  Grand  Junction,  that  particular 
bill,  yes  sir. 

Q.  It  would  not  show  that  it  came  from  Whiting,  would  it?— A. 
Yes  sir. 

Q.  It  first  showed  that  it  came  from  Whiting;  then  that  it  was 
shipped  from  Grand  Junction  to  Atlanta?— A.  Yes  sir. 

Q.  And  it  would  give  the  name  of  the  consignee? — A.  Yes  sir. 
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Q.  And  it  would  give  the  freight  rate?— A.  It  would  give  the  rate, 
the  freight,  and  the  amount  of  freight  that  was  due  on  it. 

Q.  The  freight,  the  rate,  and  the  total  aanount  of  freight? — A.  Yes 
sir ;  and  the  amount  of  pre-pay. 

Q.  Now,  where  did  you  get  the  rate  from?— A.  I  got  it  from  the 
tariff. 

Q.  What  tariff?— A.  Well,  we  used  that  petroleum  tariff.  No.  3, 
for  a  long  time ;  I  remember  that. 

Q.  What  tariff  is  that?— A.  Petroleum  tariff. 

Mr.  Kellogg.  That  is  one  we  had  in  evidence  here.  I  will  get  it 
for  you,  if  you  want  it. 

Mr.  KosENTHAL.  Is  that  in  evidence,  Mr.  Kellogg? 
Mr.  Kellogg.  Yes,  that  is  in  evidence. 
4046        Mr.  Rosenthal.  I  would  like  to  see  that. 

Mr.  KiiLLOGG.  It  is  in  evidence  so  far  as  it  covered  this  rate. 
Mr.  Durand  testified  to  that.     Here  it  is.     (Handing  paper  to  Mr. 

Miller.)  „      .    ^. 

Q.  You  used  the  division-sheet  too,  did  you  not?— A.  We  used  ihe 
division-sheet  that  applied  to  that  tariff,  yes  sir. 

Q.  In  estimating  the  freight  rate  from  Grand  Junction  beyond, 
you  could  get  it  from  the  division-sheet,  could  you  not?— A.  Yes  sir. 

Q.  You  didnt  have  to  go  to  the  tariff  in  order  to  get  it?— A.  Why, 
yes  sir,  we  had  to  prove  the  rate. 

Q.  What?— A.  We  had  to  prove  the  rate  by  divisions. 

Q.  You  mean  by  that,  that  you  verified  your  division-sheet  by 
comparing  it  with  the  tariff  ?— A.  Yes;  add  the  divisions  up  and  see 
whether  they  compared  with  the  tariff  rate  or  not. 

Q.  You  added  the  tariffs  to  see  whether  the  total  of  the  divis  on? 
equaled  the  total  tariff  as  stated  in  the  tariff.— A.  Yes  sir. 

Q.  And  was  it  customary  to  have  the  division-sheet  state  the  total 
tariff  also?— A.  Why,  it  did  very  often,  yes  sir.  ,    ,      ,  . 

Q  And  where  it  did  that,  I  suppose  you  could  get  the  whole  tnmg, 
right  from  the  division-sheet  itself,  couldnt  you?-A.  We  might 
h^ve  done  so,  yes  sir;  but  that  would  not  have  been  authority  for 

accepting  the  rate.  ,,      -x     J2  i- 

<4.  What?— A.  That  would  not  have  been  authority  tor  accepting 

0^  That  is  not  my  question.     I  say  you  might  have  gotten  all  the 
figures  that  you  required,  from  the  division  sheet  itself?— 
4047     A^  Yes  sir,  if  it  was  correct. 

Q  If  the  division  sheet  was  correct,  you  would  be  perfectly 
safe  in  reiving  simply  on  the  division-sheet;  is  that  right?— A.  Yes, 
if  it  was  right  and  referred  to  the  tariff  that  it  applied  to. 

O  Is  there  any  way  that  you  can  refresh  your  recollection  con- 
cerning the  rate  that  was  charged  by  the  Illinois  Central  on  ship- 
ments from  Eiverdale,  Illinois,  which  is  the  first  Illinois  Central 
point  out  from  Whiting,  to  Grand  Junction  ?-A   No  sir. 

Q.  No  way  of  refreshing  your  recollection  ?— A.  It  is  most  too  far 
back;  I  couldnt  possibly. 
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Q.  So,  the  only  thing  that  you  remember  is  that  the  rates  were 
named  there  in  the  way-bill? — A.  Yes  sir;  I  remember  at  that  time 
that  the  rates  were  put  in  on  the  billing. 

Ee-direct  examinaton  by  Mr.  Kellogg: 

Q.  In  those  days,  you  said,  most  of  the  oil  went  to  Memphis  ? — A. 
Yes  sir. 

Q.  And,  I  understood  you,  was  billed  directly  from  origin  to  the 
final  destination? — A.  Yes  sir. 

Q.  And  the  rate  stated  in  the  bill? — A.  Yes  sir. 

Q.  And  do  you  ever  recollect  of  seeing  a  13-cent  rate  to  Grand 
Junction  ? — A.  I  dont  remember  of  any,  of  seeing  it,  no  sir. 

Q.  Now,  since  you  commenced  to  reconsign  oil  at  Grand  Junction 
to  points  east  and  south  on  these  division  sheets  and  tariffs,  has  the 
billing  of  the  originating  road  shown  the  rate? — A.  Since  when, 
sir? 

4048  Q.  Since  you  commenced  this  system  of  reconsigning  oil  at 
Grand  Junction  to  points  east  and  south  under  division-sheets 

of  the  Southern  Railway  tariff? — A.  No  sir,  it  didnt  show  the  rate. 

Q.  About  how  long  ago  do  you  think  that  commenced? — A.  I 
think  ten  or  twelve  years. 

Q.  Now,  since  the  discontinuance  of  this  system  of  re-billing  at 
Grand  Junction  on  the  divisions  of  thes  Southern  tariff,  how  do  you 
say  the  payments  have  been  made? — A.  They  are  handled  now,  as 
all  other  shipments  are  handled,  with  the  amount  of  money  on  the 
way-bill.  The  way-bill  carries  the  amount  of  freight;  it  shows  the 
rate  and  carries  the  amount  of  freight. 

Q.  And  the  way-bills  read  from  Evansville,  do  they,  or  how  do 
they  read  ? — A.  Yes  sir,  the  billing  now  is  from  Evansville. 

Q.  And  the  rate  shows  the  full  tariff  rate? — A.  It  shows  the 
Evansville  rate  to  destination,  yes  sir. 

Q.  The  Illinois  Central  collects  the  money  and  pays  you  your 
share? — A.  The  shipments  are  paid,  as  I  understand,  at  the  original 
starting  point  and  go  to  that  agent,  and  he  shows  the  entire  amount 
of  pre-pay  on  his  billing,  and  as  it  passes  on  down  the  line  each  agent 
pays  the  connecting  carrier  what  is  coming  to  him. 

Q.  So  that  this  system  of  blind-billing  and  billing  out  on  the 
proportion  has  all  been  abandoned  since  about  1906  or  1907? — A. 
Yes  sir. 

Q.  Now,  did  you  ever  apply  the  proportions  of  your  tariffs  under 
these  division-sheets  south  or  east  of  Grand  Junction,  knowing 

4049  that  the  freight  had  not  paid  the  regular  Evansville  rate  from 
Evansville  to  Grand  Junction? 

Mr.  Rosenthal.  I  object  to  it  upon  the  ground  that  the  exact 
question  has  been  asked  and  answered,  and  upon  the  further  ground 
that  it  is  incompetent. 

A.  No  sir,  I  didnt  know. 

(Signed)  J.  P.  Sbabeook. 
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